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December 18, 2015 
 
 
VIA FOIAONLINE.REGULATIONS.GOV 
U.S. General Services Administration 
FOIA Requester Service Center (H1C) 
1800 F. Street, NW, Room 7308 
Washington, DC 20405-0001 
GSA.FOIA@gsa.gov 
 
Re:  Freedom of Information Act Request: Exelon-Pepco Merger 
 
Dear FOIA Officer: 
 
This is a request under the Freedom of Information Act, 5 U.S.C. § 552, as amended (“FOIA”), 
from the Center for Biological Diversity (“Center”), a non-profit organization that works to 
secure a future for all species hovering on the brink of extinction through science, law, and 
creative media, and to fulfill the continuing educational goals of its membership and the general 
public in the process. 
 

REQUESTED RECORDS 
 
The Center requests all records, that are maintained, possessed, controlled, and/or generated by 
the U.S. General Services Administration (“GSA”), regarding the Exelon-Pepco merger 
(“Merger”), including the following: 
 

1. Any cost/benefit analysis and/or environmental efficiency determination for the Merger. 

2. Any records that describe and/or include information about GSA’s duties with regard to 
the Merger, including, but not limited to GSA's duties to assess the environmental 
impacts to the Federal Government under the National Environmental Policy Act, 42 
U.S.C. §§ 4321-4370h (“NEPA”). 

3. Any records that describe and/or include information about whether the Exelon takeover 
is advantageous to the federal government in terms of economy, energy efficiency, or 
service.  

4. Any records that describe and/or include information about GSA’s concerns on the 
impacts to the federal government and its management of utility services.  

5. Any records that describe and/or include information about analysis of the prognoses for 
the next 3, 5, 10 years. 
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6. All decision-making points of GSA regarding whether the Merger is beneficial for the 
federal government, including, but not limited to the factors that led to the agency's 
decision. 

7. All communications regarding the Merger, including, but not limited to communications 
between GSA and settling parties (Exelon, Pepco, D.C. Government, etc.) regarding the 
settlement agreement, negotiation process, and GSA’s concern over original proposal. 

8. All communications, if any, between GSA and National Capital Planning Commission on 
Exelon-Pepco merger or any past utility services, about the affect to federal agencies. 

9. All communications, if any, between GSA and any other federal agency on Exelon-Pepco 
merger or any past utility services, about the affect to federal agencies. 

10. All communications between GSA and legal counsel regarding decision to halt GSA's 
challenge.  

11. Any decision-making points of GSA regarding whether to conduct an Environmental 
Assessments or Environmental Impact Statements for the Exelon-Pepco merger pursuant 
to the National Environmental Policy Act, 42 U.S.C. §§ 4321-4370h (“NEPA”). 

12. Past Environmental Assessments or Environmental Impact Statements that GSA has 
prepared for utility services pursuant to the National Environmental Policy Act, 42 
U.S.C. §§ 4321-4370h (“NEPA”). 

13. All records prepared for the Public Service Commission hearings regarding the Merger. 

14. All records prepared for other utility mergers involving GSA. 

15. All internal agency communications regarding how the Merger could affect the Areawide 
Public Utility Contract with Pepco. 

 
For this request, the term “all records” refers to, but is not limited to, any and all documents, 
correspondence (including, but not limited to, inter and/or intra-agency correspondence as well 
as correspondence with entities or individuals outside the federal government), emails, letters, 
notes, telephone records, telephone notes, minutes, memoranda, comments, files, presentations, 
consultations, biological opinions, assessments, evaluations, schedules, telephone logs, papers 
published and/or unpublished, reports, studies, photographs and other images, data (including 
raw data, GPS or GIS data, UTM, LiDAR, etc.), maps, and/or all other responsive records, in 
draft or final form. 
 
This request is limited to those records, described above, that were not previously provided to the 
Center under FOIA.  This request also covers any non-identical duplicates of records that by 
reason of notation, attachment, or other alteration or supplement include any information not in 
the original record.   
 
The Center is willing to receive responsive records on a rolling basis. 
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REQUEST FOR EXPEDITED PROCESSING 
 
The Center requests expedited processing for this FOIA request pursuant to GSA’s FOIA 
regulations.  41 C.F.R. § 105-60.402-2(c).  The Center urgently requires this information in order 
to publish information regarding how the Merger would affect the GSA and other federal 
agencies, what duty it has to continue to be an active party, and what GSA’s decision-making 
was in regards to whether the Merger is beneficial for federal agencies, for taxpayers, and for the 
environment.  As demonstrated in Section II below, the Center is a non-profit organization that is 
primarily engaged in publishing or otherwise disseminating information in order to inform the 
public about the operations and activities of the federal government.  The records requested 
contain information that has a particular value that will be lost if not disseminated quickly, as 
this is a breaking news story of great public interest.   
 

FORMAT OF REQUESTED RECORDS 
 
Under FOIA, you are obligated to provide records in a readily-accessible electronic format and 
in the format requested.  See, e.g., 5 U.S.C. § 552(a)(3)(B) (“In making any record available to a 
person under this paragraph, an agency shall provide the record in any form or format requested 
by the person if the record is readily reproducible by the agency in that form or format.”).  
“Readily-accessible” means text-searchable and OCR-formatted.  See 5 U.S.C. § 552(a)(3)(B).  
Please provide all records in a readily-accessible, electronic .pdf format.  Additionally, please 
provide the records either in (1) load-ready format with a CSV file index or excel spreadsheet, or 
if that is not possible; (2) in .pdf format, without any “profiles” or “embedded files.”  Profiles 
and embedded files within files are not readily-accessible.  Please do not provide the records in a 
single, or “batched,” .pdf file.  We appreciate the inclusion of an index. 
 
If you should seek to withhold or redact any responsive records, we request that you: (1) identify 
each such record with specificity (including date, author, recipient, and parties copied); (2) 
explain in full the basis for withholding responsive material; and (3) provide all segregable 
portions of the records for which you claim a specific exemption.  5 U.S.C. § 552(b).  Please 
correlate any redactions with specific exemptions under FOIA.   
 

REQUEST FOR FEE WAIVER 
 
FOIA was designed to provide citizens a broad right to access government records.  FOIA’s 
basic purpose is to “open agency action to the light of public scrutiny,” with a focus on the 
public’s “right to be informed about what their government is up to.”  U.S. Dep’t of Justice v. 
Reporters Comm. for Freedom of Press, 489 U.S. 749, 773-74 (1989) (internal quotation and 
citations omitted).  In order to provide public access to this information, FOIA’s fee waiver 
provision requires that “[d]ocuments shall be furnished without any charge or at a [reduced] 
charge,” if the request satisfies the standard.  5 U.S.C. § 552(a)(4)(A)(iii).  FOIA’s fee waiver 
requirement is “liberally construed.”  Judicial Watch, Inc. v. Rossotti, 326 F.3d 1309, 1310 (D.C. 
Cir. 2003); Forest Guardians v. U.S. Dept. of Interior, 416 F.3d 1173, 1178 (10th Cir. 2005). 
 
The fee waiver amendments of 1986 were designed specifically to provide non-profit 
organizations such as the Center access to government records without the payment of fees.  
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Indeed, FOIA’s fee waiver provision was intended “to prevent government agencies from using 
high fees to discourage certain types of requesters and requests,” which are “consistently 
associated with requests from journalists, scholars, and non-profit public interest groups.”  
Ettlinger v. FBI, 596 F.Supp. 867, 872 (D. Mass. 1984) (emphasis added).  As one Senator 
stated, “[a]gencies should not be allowed to use fees as an offensive weapon against requesters 
seeking access to Government information ... .”  132 Cong. Rec. S. 14298 (statement of Senator 
Leahy).   
 
I. The Center Qualifies for a Fee Waiver. 
 
Under FOIA, a party is entitled to a fee waiver when “disclosure of the information is in the 
public interest because it is likely to contribute significantly to public understanding of the 
operations or activities of the [Federal] government and is not primarily in the commercial 
interest of the requester.”  5 U.S.C. § 552(a)(4)(A)(iii).  The GSA’s Public Information 
Handbook (www.gsa.gov/graphics/staffoffices/PublicInformationHandbook.doc), establishes the 
same standard. 
 
Thus, GSA must consider four factors to determine whether a request is in the public interest: (1) 
whether the subject of the requested records “directly and clearly concerns identifiable 
operations or activities of the Federal Government,” (2) whether the disclosure will contribute to 
an understanding of government operations or activities, (3) whether requested records are 
“unique and do not duplicate materials already in the public domain,” and (4) whether the 
requester does not have any commercial interest that is impacted.  GSA Public Information 
Handbook at 3.  As shown below, the Center meets each of these factors. 
 

A. The Subject of This Request Directly and Clearly Concerns “The Operations and 
Activities of the Government.” 

 
The subject matter of this request concerns the operations and activities of GSA.  This request 
asks for all records that are maintained, possessed, controlled, and/or generated by the GSA, 
regarding the Merger, including various cost/benefit analyses of the Merger that were prepared 
and/or conducted by the GSA, the GSA’s concerns about the effects of the Merger, and other 
records that GSA prepared and/or maintains regarding the Merger. 
 
The information will provide important oversight of GSA activities, namely, whether GSA’s 
actions are in the best interest of the federal government and taxpayers, and whether its actions 
are consistent with duties under federal laws, such as NEPA.  Evaluating costs and benefits to 
federal agencies, to taxpayers, and to the environment are directly and clearly specific, 
identifiable activities of the government, in this case the GSA; thus, the Center meets this factor. 
 

B. Disclosure Will Contribute to an Understanding of Government Operations or 
Activities. 

 
The requested records are meaningfully informative about government operations or activities 
and will contribute to an increased understanding of those operations and activities by the public. 
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Disclosure of the requested records will allow the Center to convey to the public information 
about how the Merger will affect the GSA and other federal agencies, what role GSA planned to 
take before it backed out of the case, what duty GSA has to continue to be an active party, and 
what GSA’s decision-making was in regards to whether the Merger is beneficial for federal 
agencies, for taxpayers, and for the environment.  Once the information is made available, the 
Center will analyze it and present it to its 900,000 members and online activists and the general 
public in a manner (by means discussed in Section II, below) that will meaningfully enhance the 
public’s understanding of GSA’s duties with regard to the Merger, including the analysis and 
oversight of impacts to federal agencies, to taxpayers, and to the environment.   
 
Through the Center’s synthesis and dissemination, disclosure of information contained and 
gleaned from the requested records will contribute to a broad audience of persons who are 
interested in the subject matter.  Ettlinger v. FBI, 596 F.Supp. at 876 (benefit to a population 
group of some size distinct from the requester alone is sufficient); Carney v. Dep’t of Justice, 19 
F.3d 807, 815 (2d Cir. 1994), cert. denied, 513 U.S. 823 (1994) (applying “public” to require a 
sufficient “breadth of benefit” beyond the requester’s own interests); Cmty. Legal Servs. v. Dep’t 
of Hous. & Urban Dev., 405 F.Supp.2d 553, 557 (E.D. Pa. 2005) (in granting fee waiver to 
community legal group, court noted that while the requester’s “work by its nature is unlikely to 
reach a very general audience,” “there is a segment of the public that is interested in its work”). 
 
GSA’s analysis of the costs and benefits to federal agencies, taxpayers, and the environment of 
utility mergers generally, and specifically with regard to the Merger, are areas of interest to a 
reasonably-broad segment of the public.  The Center will use the information it obtains from the 
disclosed records to educate the public at large about GSA’s duties and analysis with regard to 
the Merger.  See W. Watersheds Proj. v. Brown, 318 F.Supp.2d 1036, 1040 (D. Idaho 2004) (“... 
find[ing] that WWP adequately specified the public interest to be served, that is, educating the 
public about the ecological conditions of the land managed by the BLM and also how … 
management strategies employed by the BLM may adversely affect the environment.”).   
 
The public is always well served when it knows how the government conducts its activities, 
particularly matters touching on legal questions.  Hence, there can be no dispute that disclosure 
of the requested records to the public will educate the public about how the Merger would affect 
the GSA and other federal agencies, what role GSA planned to take before it backed out of the 
case, what duty it has to continue to be an active party, and what GSA’s decision-making was in 
regards to whether the Merger is beneficial for federal agencies, taxpayers, and the environment. 
 
Thus, disclosure of these records is not only likely to contribute, but is certain to contribute, to 
public understanding of GSA’s duties with respect to the Merger, as well as analysis and 
oversight of the Merger.  Such public oversight of federal agency action is vital to our 
democratic system and clearly envisioned by the drafters of the FOIA.   
 

C. The Requested Records are Unique and not Duplicate Materials Already in the Public 
Domain. 

 
The Center is not requesting these records merely for their intrinsic informational value.  
Disclosure of the requested records will significantly enhance the public’s understanding of the 
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Merger, as compared to the level of public understanding that exists prior to the disclosure.  
Indeed, public understanding will be significantly increased as a result of disclosure because the 
requested records will help reveal more about GSA’s duties with regard to the Merger, including 
the analysis and oversight of impacts to federal agencies, to taxpayers, and to the environment.   
 
The public does not currently have an ability to easily evaluate the requested records, which 
concern how the Merger would affect the GSA and other federal agencies, what role GSA 
planned to take before it backed out of the case, what duty it has to continue to be an active 
party, and what GSA’s decision-making was in regards to whether the Merger is beneficial for 
federal agencies, taxpayers, and the environment, that are not currently in the public domain – 
e.g., in the docket on regulations.gov.  See Cmty. Legal Servs. v. HUD, 405 F.Supp.2d 553, 560 
(D. Pa. 2005) (because requested documents “clarify important facts” about agency policy, “the 
CLS request would likely shed light on information that is new to the interested public.”).  As the 
Ninth Circuit observed in McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 
1286 (9th Cir. 1987), “[FOIA] legislative history suggests that information [has more potential to 
contribute to public understanding] to the degree that the information is new and supports public 
oversight of agency operations… .”1 
 
Thus, the Center meets this factor as well. 
 

D. Obtaining the Requested Records is of No Commercial Interest to the Center. 
 
Access to government records, disclosure forms, and similar materials through FOIA requests is 
essential to the Center’s role of educating the general public by publishing and disseminating 
information about the federal government.  Founded in 1994, the Center is a 501(c)(3) nonprofit 
conservation organization (EIN: 27-3943866) with more than 900,000 members and online 
activists dedicated to the protection of endangered and threatened species and wild places.  The 
Center has no commercial interest and will realize no commercial benefit from the release of the 
requested records 
 
II. The Center has a Demonstrated Ability to Disseminate the Requested Information 

Broadly. 
 
The Center is a non-profit organization that informs, educates, and counsels the public regarding 
environmental issues, policies, and laws relating to environmental issues.  The Center has been 
substantially involved in the activities of numerous government agencies for over twenty-five 
years, and has consistently displayed its ability to disseminate information granted to it through 
FOIA.   
 
In consistently granting the Center’s fee-waivers, agencies have recognized: (1) that the 
information requested by the Center contributes significantly to the public’s understanding of the 

                                                 
1 In this connection, it is immaterial whether any portion of the Center’s request may currently be 
in the public domain because the Center requests considerably more than any piece of 
information that may currently be available to other individuals.  See Judicial Watch, 326 F.3d at 
1315. 
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government’s operations or activities; (2) that the information enhances the public’s 
understanding to a greater degree than currently exists; (3) that the Center possesses the expertise 
to explain the requested information to the public; (4) that the Center possesses the ability to 
publish and disseminate the requested information to the general public; (5) and that the news 
media recognizes the Center as an established expert in the field of imperiled species, 
biodiversity, and impacts on protected species.  The Center’s track record of active participation 
in oversight of governmental activities and decisionmaking, and its consistent contribution to the 
public’s understanding of those activities as compared to the level of public understanding prior 
to disclosure are well established. 
 
The Center intends to use the records requested here similarly.  The Center’s work appears in 
more than 2,000 news stories online and in print, radio and TV per month, including regular 
reporting in such important outlets as The New York Times, Washington Post, and Los Angeles 
Times.  Last year, more than 1.5 million people visited the Center’s extensive website, viewing a 
total of more than 5.7 million pages.  The Center sends out more than 350 email newsletters and 
action alerts per year to more than 900,000 members and supporters.  Three times a year, the 
Center sends printed newsletters to more than 50,000 members.  More than 87,000 people have 
“liked” the Center on Facebook, and there are regular postings regarding federal government 
oversight of utility services.  The Center also regularly tweets to more than 37,000 followers on 
Twitter.  The Center intends to use any or all of these far-reaching media outlets to share with the 
public information obtained as a result of this request.   
 
Public oversight and enhanced understanding of GSA’s duties is absolutely necessary.  In 
determining whether disclosure of requested information will contribute significantly to public 
understanding, a guiding test is whether the requester will disseminate the information to a 
reasonably-broad audience of persons interested in the subject.  Carney v U.S. Dept. of Justice, 
19 F.3d 807 (2nd Cir. 1994).  The Center need not show how it intends to distribute the 
information, because “[n]othing in FOIA, the [agency] regulation, or our case law require[s] such 
pointless specificity.”  Judicial Watch, 326 F.3d at 1314.  It is sufficient for the Center to show 
how it distributes information to the public generally.  Id.  
 
III. Conclusion 
 
For all of the foregoing reasons, the Center qualifies for a full fee-waiver.  We hope that GSA 
will immediately grant this fee waiver request and begin to search and disclose the requested 
records without any unnecessary delays.   
 
If you have any questions, please contact me at (971) 717-6409 or foia@biologicaldiversity.org.  
All records and any related correspondence should be sent to my attention at the address below.  
If I am unavailable, contact Amy Atwood at (971) 717-6401 or atwood@biologicaldiversity.org.  
 

Sincerely, 

(b) (6)
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Margaret E. Townsend 
Open Government Staff Attorney  
CENTER FOR BIOLOGICAL DIVERSITY 
P.O. Box 11374 
Portland, OR 97211-0374 
foia@biologicaldiversity.org 



 

 

UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

    

Exelon Corporation   ) 

     )  Docket No. EC14-96-000 

Pepco Holdings, Inc.   ) 

 

COMMENTS OF 

SOUTHERN MARYLAND ELECTRIC COOPERATIVE, INC. 

 

 Pursuant to the Commission’s June 2, 2014 Combined Notice of Filings No. 1, 

Southern Maryland Electric Cooperative, Inc. (“SMECO”)
1
 respectfully files the 

following Comments regarding the May 30, 2014 joint application submitted by Exelon 

Corporation (“Exelon”) and Pepco Holdings, Inc. (“PHI”) (Exelon and PHI are 

collectively referred to as “Applicants”), which seeks Commission approval under 

Section 203 of the Federal Power Act (“FPA”) of a proposed transaction whereby Exelon 

would acquire PHI’s jurisdictional assets (“Transaction”).
2
  In support of its Comments, 

SMECO states as follows: 

I. IDENTIFICATION OF THE PARTIES 

 Exelon is a Commission-jurisdictional public utility holding company that owns 

three direct subsidiaries.  Merger Filing, Exhibit C-1.  Exelon Energy Delivery Company 

(“EEDC”) is the direct subsidiary through which Exelon provides electric and natural gas 

distribution service.  Specifically, EEDC, in turn, owns three utility subsidiaries, 

Commonwealth Edison Company of Indiana, Inc. (“ComEd”), PECO Energy Company 

                                                 
1
  SMECO filed a document-less motion to intervene in this proceeding on June 24, 2014.  No party 

objected to SMECO’s intervention, making SMECO a party to this proceeding by operation of 

Rule 214(c)(1), 18 C.F.R. § 385.214(c)(1) (2014). 

2
  Joint Application for Authorization of Disposition of Jurisdictional Assets and Merger Under 

Sections 203(a)(1) and 203(a)(2) of the Federal Power Act, Docket No. ER14-96-000 (May 30, 

2014) (“Merger Filing”). 
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(“PECO”), and Baltimore Gas & Electric Company (“BGE”).
3
  In addition to providing 

electric and/or gas distribution service to customers in Illinois, Pennsylvania, and 

Maryland, ComEd, PECO, and BGE have turned over operational control of their 

transmission facilities to PJM Interconnection, Inc. (“PJM”).  ComEd, PECO, and BGE 

recover the costs of their transmission facilities through Attachment H of the PJM Open 

Access Transmission Tariff (“Tariff” or “OATT”).  In addition to EEDC, Exelon owns 

Exelon Ventures Company, the entity that oversees the subsidiaries conducting Exelon’s 

generation business.  Merger Filing at 3-9.  Finally, Exelon owns Exelon Business 

Service Company.
4
   

PHI is a holding company that owns three regulated distribution utilities, Potomac 

Electric Power Company (“Pepco”), Delmarva Power & Light Company (“Delmarva”), 

and Atlantic City Electric Company (“ACE”).
5
  Pepco provides electric distribution 

service to customers in the District of Columbia and Maryland.  Delmarva provides 

electric and natural gas distribution service to customers in Delaware, and electric 

distribution service to customers in Maryland.  ACE provides electric distribution service 

to customers in New Jersey.  Pepco, Delmarva, and ACE are also engaged in the 

provision of wholesale transmission service, having turned over operational control of 

their transmission facilities to PJM.  Each recovers the costs of their transmission 

facilities through Attachment H of the PJM Tariff.  Merger Filing at 9-12.  In addition to 

                                                 
3
  SMECO understands that, in order to implement ring-fencing measures and insulate BGE from the 

risks identified in the Constellation-Exelon merger, BGE is a direct subsidiary of a special purpose 

entity under EEDC.  Therefore, BGE is an indirect subsidiary of EEDC.   

4
  Merger Filing, Exhibit C-1.  As explained in Part II.3 below, SMECO has concerns about service 

company cost allocation.  These concerns are heightened by the fact that the Merger Filing fails to 

provide an adequate explanation of the post-merger functions of Exelon’s and PHI’s service 

companies. 

5
  ACE and Delmarva are direct subsidiaries of Conectiv, and Conectiv is a direct subsidiary of PHI. 
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its distribution utilities, PHI also owns Pepco Energy Services and PHI Service 

Company.  Id., Exhibit C-2. 

SMECO is a cooperative, nonprofit membership corporation, incorporated under 

the Electric Cooperative Act of Maryland.  Its headquarters are in Hughesville, Maryland.  

It was organized in 1937 by people in rural areas to obtain electric service because they 

were unable to obtain such service from any other supplier.  It is owned and controlled by 

its members, who elect the board of directors.  Not only does the Electric Cooperative 

Act, under which it is incorporated, require SMECO to operate on a non-profit basis, but, 

in addition, its bylaws insure that it does operate on a nonprofit basis.  The bylaws 

constitute a contract between the Cooperative and its members.  They provide that all 

amounts paid in by consumers under the applicable rate schedules, over and above the 

cost of furnishing electric service, are paid to the Cooperative not for the electric service, 

but as capital.  The bylaws further provide that at the end of each calendar year, the 

amounts paid in, pursuant to the rate schedules, over and above the cost furnishing 

service, must be credited on the books of the Cooperative to the individual consumers on 

the basis of the consumers’ patronage.  Such amounts credited to the consumers are 

referred to as “capital credits.”  Whenever the Cooperative is in a financial position to do 

so, the capital credits are retired by cash payments or electric bill invoice credits.   

 At the present time, SMECO operates over 11,900 miles of lines to serve 

approximately 156,000 consumers, located in the Maryland counties of Calvert, Charles, 

St. Mary’s, and Prince George’s.  During 2013, SMECO had annual sales of 3,411,932 

kWh and, in 2014, a system peak of 914.9 MW.  Using a managed power supply 

portfolio, SMECO obtains its power supply requirements for its retail consumers through 



 

 4 

direct purchases in the wholesale energy market.  SMECO’s access to its power supply 

consists of seven interconnections with Pepco.  More specifically, SMECO is a load 

serving entity within PJM and a network transmission customer taking service under the 

PJM OATT in the Pepco zone.  In large part, SMECO’s interest in this proceeding stems 

from this transmission service and its interconnections with Pepco, which are integral to 

meeting SMECO’s load-serving obligations. 

II. COMMENTS 

 SMECO does not take a position on the merits of the proposed Transaction or the 

ultimate question of whether the Commission should approve the Merger Filing.  Rather, 

as a PJM transmission customer that uses interconnections with Pepco’s transmission 

system to access the wholesale power supply needed to serve its retail load, SMECO 

submits these Comments to apprise the Commission of four specific concerns the 

Commission should address if it approves the Merger Filing.  These four issues are:  

1. The Commission Should Condition Any Approval Of The 

Transaction To Prohibit Exelon/PHI From Recovering An 

Acquisition Premium And Transaction Costs Through Wholesale 

Transmission Rates. 

 SMECO understands that the proposed purchase price includes an acquisition 

premium of approximately 25%.  Further, the proposed Transaction will require Exelon 

and PHI to incur transaction costs.  On their own volition, Exelon and PHI agreed not to 

seek recovery the acquisition premium and transaction costs through retail rates.  Merger 

Filing, Exhibit B at 1.  However, with regard to rates paid by wholesale transmission 

customers, Exelon and PHI made no such commitment.  To the contrary, the Merger 

Filing explicitly states that Applicants may seek to recover merger-related costs in their 

transmission revenue requirements “to the extent they can demonstrated that merger-
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related savings are equal to or in excess of all of the transaction related costs so 

included.”  Id. at 22 (footnote omitted).  Such recovery from wholesale transmission 

customers, while foreswearing it from retail customers, is unreasonable and unduly 

discriminatory. 

There is no rational basis for failing to protect PHI’s wholesale transmission 

customers from the rate effects of the proposed transaction in a manner comparable to the 

protections afforded to PHI’s retail ratepayers.  This omission is rendered even more 

inexplicable by the fact that a substantial proportion of the claimed benefits of the 

Transaction, i.e., the $100 million Customer Investment Fund and enhanced distribution 

reliability, will apply only to retail customers and not wholesale transmission customers 

such as SMECO.  Therefore, the Commission should condition any approval on the 

requirement that Exelon/PHI extend the commitment not to seek recovery of the 

acquisition premium and transaction costs to include wholesale transmission customers.  

Only by such a condition can the Commission ensure that PHI’s transmission customers 

will not be discriminated against.  

In the unfortunate event the Commission declines to extend to wholesale 

transmission customers those protections that retail customers will enjoy, the 

Commission should impose two conditions.  The first condition relates to the proposed 

hold harmless commitment, whereby Exelon/PHI would hold transmission customers 

harmless from the rate effects of the Transaction for a period of five years.  Id. at 21-23.  

As proposed, this commitment is insufficient because it is too vague.  In particular, the 

Merger Filing makes general reference to the hold harmless provision’s application to 

“merger-related costs.”  Id. at 21-22 & n.25.  The Merger Filing also contains more 
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specific references to “transaction-related costs.”  Id. at 22-23.  These references do not 

make clear whether the hold harmless proposal applies to both the acquisition premium 

and transaction costs, or whether it is limited solely to transaction costs.  If the 

Commission approves the Merger Filing but does not prohibit Exelon/PHI from seeking 

recovery of the acquisition premium and transaction costs through wholesale 

transmission rates, it should condition such approval on the explicit requirement that the 

hold harmless provision apply to both the acquisition premium and the transaction costs.   

The second condition would govern any future proposal to recover transaction-

related costs.  Citing the Commission’s general treatment of transaction costs when hold 

harmless provisions apply, Exelon/PHI contend that they will:  (1) submit a compliance 

filing under FPA Sections 203 and 205 should they seek to recover transaction-related 

costs through an existing formula rate that allows for recovery of such costs; or 

(2) submit a compliance filing in the instant proceeding, and submit a FPA Section 205 

filing in a new docket, should they seek to recover transaction-related costs through a 

new formula or stated rate.  Id. at 22-23 (citing ITC Midwest LLC, 133 FERC ¶ 61,169 at 

P 25 (2010); FirstEnergy Corp., 133 FERC ¶ 61,222 at P 63 (2010); PPL Corp., 

133 FERC ¶ 61,083 at PP 26-27 (2010)).  Rather than accept Exelon/PHI’s general 

commitment to follow whichever previously articulated filing procedure may be 

applicable, the Commission should specify that any proposals to recover the acquisition 

premium or transaction costs from wholesale customers must be made via FPA Section 

205.  In addition to providing certainty to the parties and avoiding unnecessary confusion, 

such a condition is appropriate under the standard governing wholesale transmission 

rates.  FPA Section 205 requires that rates be just and reasonable and not unduly 
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discriminatory.  Even if an existing formula rate permits recovery of transaction-related 

costs (a fact that Exelon/PHI have failed to establish, or even allege), that “fact” does not 

equate to finding that the acquisition premium and transaction costs stemming from this 

Transaction are just and reasonable and not unduly discriminatory.  Under no 

circumstances should the Commission find that existence of a placeholder in a formula 

rate template alleviates the requirement to demonstrate the justness and reasonableness of 

the actual costs that populate that component of the formula. 

Consistent with the commitments Exelon and PHI made to state regulators, this 

Commission should require Exelon and PHI to commit not to seek recovery of any 

acquisition premium from wholesale transmission customers.  At a minimum, however, 

any order approving the Merger Filing should be explicit that any proposal to recover an 

acquisition premium or transaction costs associated with the proposed Transaction must 

be consistent with the hold harmless commitment and made through a FPA Section 205 

filing. 

2. To Enforce The Hold Harmless Commitment, The Commission 

Should Require Revisions To Existing Formula Rate. 

The Applicants assert that they commit to holding transmission customers 

harmless from the rate effects of the Transaction.  Merger Filing at 21.  The Commission 

has found that a hold harmless commitment is enforceable and administratively 

manageable if customers have an opportunity to scrutinize costs before they are included 

in the formula rate, so as to be able to alert the Commission to costs that might be 

transaction-related.
6
  The Applicants state they will submit a compliance filing for 

                                                 
6
  ITC Holdings Corp., 143 FERC ¶ 61,256 at P 139 (2013); ITC Midwest LLC, 133 FERC ¶ 61,169 

at P 25 (2010). 
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recovery of any transmission-related costs through their transmission rates.  Merger 

Filing at 22.  However, given Pepco’s existing tariff provisions, transmission customers 

may not adequately be able to verify the Applicants’ adherence to their hold harmless 

commitment.
7
  This inadequacy is a result of numerous deficiencies in Pepco’s Protocols, 

which provide the rules for Pepco to populate its formula rate template to derive annual 

charges and the process for review and challenge of the annual formula rate updates 

(“annual updates”).   

It is important that the Commission condition any approval of the Transaction on 

revisions to Pepco’s Protocols to ensure that transmission customers will adequately be 

able to review Pepco’s annual updates to ensure that Transaction-related costs are not 

included therein,
 
and if necessary, challenge Pepco’s annual updates to the extent that 

such costs are included in the annual updates.
 8

  Such action would also be consistent with 

findings in recent Commission orders addressing formula rate protocols, particularly 

those protocols used by transmission owners in the Midcontinent Independent 

Transmission System Operator, Inc.’s (“MISO”) footprint.
9
  As demonstrated by a series 

                                                 
7
  Pepco’s formula rate and associated formula rate implementation protocols (“Protocols”) are 

contained in Attachments H-9A and H-9B, respectively of PJM’s OATT. 

8
  SMECO is aware that there is a pending complaint filed in FERC Docket No. EL13-48-000 

concerning, inter alia, the protocols of the three PHI regulated subsidiaries and BGE.  Del. 

Division of the Public Advocate, et al., v. Baltimore Gas & Elec. Co., et al., Docket No. EL13-48-

000 (filed Feb. 27, 2013).  However, the need to ensure that Pepco’s Protocols are adequate to 

enforce Applicants’ hold harmless commitment is directly relevant to this Section 203 proceeding 

and is independent of the basis of the complaint.  

9
  See, e.g., Midwest Indep. Transmission Sys. Operator, Inc., 143 FERC ¶ 61,149 at P 16 & n.17 

(2013) (“Order on Investigation of MISO Protocols”) (since the Commission’s acceptance of the 

MISO formula rate protocols in 1998 (and approval in 2001), “various other protocols governing 

transmission owners’ formula rates have developed to the benefit of transmission customers and 

other stakeholders,” and when compared to more recently accepted protocols, “the MISO formula 

rate protocols have become insufficient to ensure just and reasonable rates.”), order on compliance 

filings, 146 FERC ¶ 61,212 (2014) (“Order on MISO Compliance”). 
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of orders issued just last week, the standards set forth in the MISO protocols are 

appropriate for entities that, like Exelon and PHI, are outside the MISO footprint.
10

  

Based on the Commission’s protocol orders since the acceptance of Pepco’s 

Protocols over eight years ago, it is clear that Pepco’s Protocols are insufficient to ensure 

the enforcement of the Applicants’ hold harmless commitment in several respects.  

SMECO notes however, that its discussion below is not an exhaustive list, but only 

provides a few examples of the areas in which Pepco’s Protocols are insufficient to 

protect wholesale transmission customers, and fail to comply with recent Commission 

precedent.  

Reasonableness and Prudence Review and Challenge:  Pepco’s Protocols lack 

an explicit statement that interested parties can review and challenge the prudence of the 

costs and expenditures included for recovery in the annual updates.
11

  Pepco’s affiliate, 

DPL, has taken the position that its protocols, which contain the same provisions as 

Pepco’s Protocols, do not permit prudence challenges and that the formula rate inquiry is 

limited to whether costs were booked to the correct account.
12

  The Commission has 

rejected this interpretation and found that prudence challenges are permitted as part of the 

challenge to DPL’s annual updates.
13

  The Commission also rejected DPL’s assertion that 

                                                 
10

  The Empire District Elec. Co., 148 FERC ¶ 61,030 at P 10 (2014); Westar Energy Inc., 148 FERC 

¶ 61,033 at P 15 (2014); Kansas City Power & Light Co., 148 FERC ¶ 61,034 at P 13 (2014). 

11
  See, e.g., Order Initiating MISO Protocols Investigation at P 15 (to be just and reasonable, formula 

rates must permit interested parties the ability to review information necessary to understand and 

evaluate the implementation of the formula rate for either the correctness of the inputs and 

calculations or the reasonableness and prudence of the costs to be recovered in the formula rate, 

which would form the basis of any challenge).  See also Order on Investigation of MISO Protocols 

at P 18 (transmission owners are obligated to demonstrate the rate resulting from the application of 

the formula rate is just and reasonable). 

12
  Delmarva Power & Light Co., 145 FERC ¶ 61,055 at 20 (2013) (“DPL Order”). 

13
 Id. at P 22 & n. 45. 
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challenges to whether DPL has reasonably applied the formula rate by including certain 

costs constitute impermissible challenges to the formula rate itself and are barred by the 

filed rate doctrine.
14

  In this regard, the Commission stated that DPL “bears the burden of 

demonstrating the justness and reasonableness of the charges resulting from application 

of the formula.”
15

  The Commission further found that “Commission policy has 

consistently found that an error in the application of a formula rate is a violation of the 

filed rate doctrine, and as such, is correctable irrespective of how much time has 

elapsed.”
16

  While this Commission precedent applies equally to Pepco’s substantively 

identical Protocols, nevertheless, the Commission should confirm that these findings 

regarding the ability to review and challenge the reasonableness and prudence of costs 

and expenditures also apply to Pepco’s Protocols.  In addition, consistent with the 

Commission’s finding with respect to MISO’s protocols, the Commission should confirm 

that Pepco must allow interested parties to obtain information upon request on 

“procurement methods and cost control methodologies used” in order to facilitate 

analysis of whether the costs were prudently incurred.
17

 

Information Requests:  Section 2.b. of Pepco’s Protocols provides that 

“information requests shall be limited to what is necessary to determine if Pepco has 

properly applied the Formula Rate and the procedures in this Attachment H-9B,” and also 

provides that the information requests “shall not solicit information concerning costs or 

allocations where the cost or allocation method have been determined by the Settlement 

                                                 
14

  Id. at P 23.   

15
  Id. at P 23.   

16
  DPL Order at P 23. 

17
  Order on Investigation of MISO Protocols at P 90. 
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or in the context of other Annual Updates, except that such information requests shall be 

permitted if they seek to determine if there has been a material change in 

circumstances.”
18

  However, with respect to the MISO protocols, the Commission has 

ordered that broader information and document requests may be submitted.  Specifically, 

the Commission has permitted seeking information on what is necessary to determine:  

(1) the extent of effect of an accounting change; (2) whether the annual true-up fails to 

include data properly recorded in accordance with these protocols; (3) the proper 

application of the formula rate and procedures in these protocols; (4) the accuracy of data 

and consistency with the formula rate of the charges shown in the annual update; (5) the 

prudence of actual costs and expenditures; and (6) the effect of any change to the 

underlying Uniform System of Accounts or the applicable form, and “any other 

information that may reasonably have substantive effect on the calculation of the charge 

pursuant to the formula.”
19

   

Similarly, the Pepco Protocols should be clear that such information is also 

discoverable during the informal review procedures.  Moreover, the Commission also 

accepted the ability of interested parties to request the appointment of a settlement judge 

or dispute resolution service.
20

  There currently is no similar provision for to assist the 

parties as to the appropriateness of Pepco’s failure to respond to a discovery request.  

Such a provision should be required.   

                                                 
18

  Attachment H-9B, § 2.b. 

19
   Order on MISO Compliance at P 67; see also id. at P107 (requiring the MISO transmission 

owners to revise their protocols to submit challenges on these same grounds). 

20
  Order on Investigation of MISO Protocols at P 122.   
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Coordination and Consolidation of Information Requests:  Pepco’s Protocols 

contain a requirement that interested parties “shall make a good faith effort to submit 

consolidated sets of information requests that limit the number and overlap of questions 

to the maximum extent practicable.”
21

  Consistent with the Commission’s recent findings 

on MISO’s protocols, the Commission should require Pepco to delete this provision as it 

could prove to be overly burdensome to interested parties.
22

 

Material Accounting Changes:  Pepco’s Protocols provide that the annual 

update for the rate year “shall provide notice of material changes in Pepco’s accounting 

policies and practices from those in effect for the calendar year upon which the 

immediately precedent Annual Update was based (“Material Accounting Changes”).”
23

  

However, the Commission has since recognized with respect to the MISO formula rate 

protocols that the protocols “must require transmission owners to disclose any change in 

accounting during the rate period that affects inputs to the formula rate or the resulting 

charges billed under the formula rate.”
24

  Pepco’s Protocols should therefore be revised to 

remove the term “material” since it gives Pepco the discretion to define material changes, 

and the Commission has acknowledged that the concept and threshold or materiality “can 

lead to varying interpretations by transmission owners and excludes the input of 

interested parties.”
25

  Pepco’s Protocols also do not explicitly require Pepco to explain 

such changes to its accounting, costs or cost methodologies from the prior annual 

                                                 
21

  Attachment H-9B, § 2.b. 

22
  Order on MISO Compliance at 63. 

23
  Attachment H-9B, § 1.f (iii).   

24
  Order on Investigation of MISO Protocols at P 87 (emphasis supplied).  See also Order on MISO 

Compliance at P 65 (“requiring disclosure of “any” change in accounting during the rate period 

that affects inputs to the formula rate or the resulting charges billed under the formula rate).   

25
  Order on MISO Compliance at P 65. 
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updates.  As such, transmission customers have to engage in informal discovery to try 

and determine any such changes, and such discovery depends on Pepco’s willingness to 

proffer the requested information.  Thus, the Protocols should be revised to ensure that 

Pepco identifies and explains any changes in accounting policies, practices and 

procedures, not just the ones it deems material.
26

   

Timelines, Process, and Correction of Errors:  The Commission’s long-

standing precedent is that, under formula rates, parties have the right to challenge the 

inputs to, or the implementation of, the formula at whatever time they discover errors in 

the inputs or the implementation of the formula, even if the errors in data, or imprudent or 

otherwise inappropriate costs, are uncovered well after the challenge period.
27

  Contrary 

to this well-established precedent, Pepco’s Protocols could be construed to include a cut-

off date by which parties may file a challenge and may limit the ability of the 

Commission to order refunds or adjustments for past periods where errors or other 

misapplications of the formula rate are identified.  See Section 3.d of Pepco’s Protocols.   

This is contrary to Commission precedent rejecting attempts to limit the 

timeframe for challenging “the inputs to or the implementation of the formula at 

whatever time they discovery errors in the inputs to or implementation of the formula”
28

 

and attempts to limit the timeframe for prudence inquiries.
29

  As the Commission has 

                                                 
26

  See Id. at P 66 (“All interested parties should be able to identify and understand all accounting 

changes that affect inputs to the formula rate or the resulting charges billed  under the formula 

rate.”). 

27
  Public Service Elec.& Gas Co., 124 FERC ¶ 61,303 at P 17 (2008).  See also Arkansas Public 

Serv. Comm’n v. Entergy Corp., 142 FERC ¶ 61,012 at P 27 (2013) (“Arkansas v. Entergy”) 

(finding that the “Commission has held that it may order refunds for past periods where a utility 

has either misapplied a formula rate or otherwise charged rates contrary to the filed rate.”). 

28
  American Elec. Power Serv. Corp., 124 FERC ¶ 61,306 at P 35 (2008). 

29
  Arkansas v. Entergy, 142 FERC ¶ 61,012 at P 28. 
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explained, “customers may not uncover errors in data or imprudent or otherwise 

inappropriate costs until well after the challenge period.”
30

  Thus, the Commission should 

require Pepco to revise its Protocols to make clear that interested parties have the right to 

challenge the misapplication of Pepco’s formula rate, the charging of rates contrary to the 

filed rate in the annual update process, or where erroneous data, incorrect calculations, 

inappropriate, or imprudent costs are determined to have been used in the formula.
31

  

Moreover, the Commission has required numerous changes to the MISO timelines and 

rules concerning both informal and formal challenges in order to ensure that customers 

have an adequate opportunity to investigate whether charges are just and reasonable.  See, 

e.g., id. at PP 60-62, 103-104, and 106-115.  Pepco’s protocols have similar deficiencies.    

The Commission has recently explained, particularly in the MISO orders cited 

herein, the steps which must be taken to make formula rate protocols adequate.  The 

examples discussed above demonstrate that the existing Pepco Protocols are woefully 

inadequate to ensure enforcement of the Applicants’ hold harmless commitments.  

Accordingly, any approval of the proposed Transaction should be conditioned on the 

Applicants making a compliance filing of modified Protocols which meet the 

Commission’s standards in the above-cited precedent. 

3. The Commission Should Impose Ring-Fencing Provisions To Avoid 

Improper Cross Subsidization.  

 In evaluating the Merger Filing, FPA Section 203 requires the Commission to 

consider the potential for cross-subsidization of non-utility affiliates.  16 U.S.C. 

§ 824(a)(4) (2012).  In the Merger Filing, Exelon/PHI contend that their respective 

                                                 
30

  Id. at P 36. 

31
  See also Order on MISO Compliance at P 110 (finding that the finality provisions of MISO’s 

proposed protocols contravenes Commission precedent and the filed-rate doctrine). 
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“operating utility companies already have in place protections against affiliate cross-

subsidization. . . .”  Merger Filing at 3.  The Merger Filing also notes that Exelon/PHI 

“are proposing before the relevant state commissions additional ring-fencing provisions 

for the [PHI] utilities that will ensure that the Transaction raises no cross-subsidization 

issues.”  Id.  For the two reasons stated below, the existing and proposed ring-fencing 

provisions may be inadequate. 

First, SMECO has had some, but not a complete, opportunity to review the state 

filings and verify Exelon/PHI’s claims about the efficacy of additional ring-fencing 

provisions that Exelon/PHI propose.  On June 18, 2014, Exelon/PHI submitted filings to 

the District of Columbia Public Service Commission (“DC PSC”), Delaware Public 

Service Commission (“Delaware PSC”), and New Jersey Board of Public Utilities 

(“NJBPU”).  However, Exelon/PHI have not yet submitted a filing to the Maryland 

Public Service Commission.  SMECO understands Exelon/PHI plan to submit that filing 

in August 2014.  Consequently, at the present time, SMECO cannot evaluate the full suite 

of proposed ring-fencing provisions cannot or verify Exelon/PHI’s claims.    

 Second, based on its review of Exelon/PHI’s DC PSC filing, SMECO understands 

that Pepco will continue to maintain separate books.  That commitment, as well as 

existing provisions that purport to protect against affiliate cross-subsidization, may not be 

adequate, at least as it relates to Pepco.  Notably, in an Order and Opinion issued in 

March 2014, the DC PSC explained that the issue of PHI Service Company’s allocations 

to Pepco’s distribution operations in the District “has been a concern of the Commission 
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for several years. . . .”
32

  In fact, this concern prompted the DC PSC to order a 

management audit of Pepco that, inter alia, will review the reasonableness of costs 

allocated to Pepco’s distribution operations by the PHI Service Company.  The 

management audit is not yet final.  However, SMECO notes the DC PSC’s explicit 

finding in its March 2014 Order No. 17424 “that the amount of information about District 

of Columbia-specific PHI Service Company costs that are allocated to the District is 

inadequate,” and that the DC PSC “needs more details in order to be assured that these 

expenses are reasonable.”  Order No. 17424 at ¶ 373.  Accordingly, in Pepco’s next 

distribution rate case, the DC PSC directed Pepco to include an updated Cost Allocation 

Manual (“CAM”), an updated service agreement between PHI and Pepco, and an exhibit 

that breaks out and separately states the PHI costs that are directly assigned and allocated 

to Pepco’s District of Columbia operations.  The DC PSC specified that the exhibit 

should identify:  (1) the total amount of direct-charged costs and the total amount of costs 

allocated to Pepco’s District of Columbia operations during the test year and the prior 

four fiscal years; (2) the total amount of direct-charged costs and costs allocated to 

Pepco’s District of Columbia operations that are included in Pepco’s District of Columbia 

rate base during the test year and the prior four fiscal years; (3) the total amount included 

in Pepco’s District of Columbia operations for O&M expense during the test year and the 

prior four fiscal years; (4) a detailed description of any changes or modifications to the 

service agreement between PHI and Pepco since the previous rate case; and (5) a detailed 

description of any changes to the CAM and methods of allocating PHI Service Company 

                                                 
32

  Formal Case No. 1103, In the Matter of the Application of the Potomac Elec. Power Co. for Auth. 

to Increase Existing Retail Rates and Charges for Elec. Distrib. Serv., Order No. 17424 at ¶ 371 

(Mar. 26, 2014) (“Order No. 17424”). 
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costs to Pepco since its last rate case.  Id. at ¶ 374.  PHI Service Company will continue 

to exist after the merger, albeit outside of the proposed ring-fenced structure.
33

  

Moreover, the proposed merger brings additional regulated and unregulated entities under 

Exelon’s corporate umbrella.  Merger Filing, Exhibit C-3.  Therefore, this example 

illustrates that the Commission cannot simply accept Exelon/PHI’s representations about 

the effectiveness of existing provisions to prevent affiliate cross-subsidization.  Instead, 

the Commission should conduct an independent evaluation to ensure that the Transaction 

will not result in improper cross-subsidization within the Exelon corporate structure.  

Specifically, the Commission should require Applicants to propose accounting measures 

and cost allocation procedures similar to those being required by the DC PSC to protect 

against the potential for improper cross-subsidization.   

4. The Commission Should Require Exelon To Make Commitments 

Ensuring That The Transaction Will Not Negatively Affect Pepco’s 

Relationship With SMECO. 

As noted above, SMECO uses its interconnections with Pepco to gain access to 

the power supply it procures through wholesale energy markets in order to serve its retail 

load.  These interconnections are crucial to SMECO’s ability to meet its load-serving 

obligations, rendering it imperative that SMECO develop and maintain good relations 

with the personnel with responsibility for Pepco’s transmission operations and the Pepco-

SMECO interconnections.  Accordingly, over the course of many years, SMECO has 

forged valuable relationships with its executive, operational, and technical counterparts at 

Pepco.   

                                                 
33

  Direct Testimony of Carim V. Khouzami at 6, DC PSC Formal Case No. 1119, In the Matter of 

the Merger of Exelon Corp., Pepco Holdings, Inc., Potomac Elec. Power Co., Exelon Energy 

Delivery Co., LLC, and New Special Purpose Entity, LLC (June 18, 2014).    
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While SMECO has no specific concerns at this point, it notes the potential for the 

merger to erode the quality of these relationships.  For example, Exelon, a Chicago-based 

entity, may elect to replace Pepco’s local employees—local employees who serve as 

SMECO’s direct contacts—with Exelon employees.  SMECO has no reason to doubt that 

Exelon’s employees would not be technically qualified.  Nonetheless, it is unlikely that 

any employees from other parts of Exelon would have substantial experience with the 

details associated with operating Pepco’s transmission system.  Similarly, such Exelon 

employees are unlikely to be familiar with SMECO’s interests and the Pepco-SMECO 

interconnections.   

By way of further example, SMECO notes that Pepco’s post-merger structure is 

unclear.  In particular, in the DC PSC filing, Exelon Witness O’Brien states that:  (1) it 

anticipates that PHI will be governed by a seven member board, one member from each 

of Pepco, ACE, and Delmarva, and four members who are executives or officers at 

Exelon, PHI, Pepco, ACE, and Delmarva; (2) the PHI board will select PHI’s officers; 

(3) each of the distribution utilities will select their respective officers; and (4) a 

delegation agreement delineates each entity’s responsibilities.
34

  However, Mr. O’Brien 

also states that PHI’s management—not the management of Pepco, Delmarva, or ACE—

will align with the senior management of Exelon’s existing utilities.
35

  Along this same 

vein, Mr. O’Brien states that PHI’s CEO—not Pepco’s CEO or management—will have 

authority and responsibility over Pepco.
36

  Thus, it is not clear to SMECO who within 

                                                 
34

  See, e.g., Direct Testimony of Denis P. O’Brien at 6-8, DC PSC Formal Case No. 1119, supra 

note 33.  Mr. O’Brien offers similar testimony in before the NJBPU and Delaware PSC. 

35
  Id. 

36
  Id. 
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Exelon will be responsible for maintaining the Pepco-SMECO relationship or who will 

serve as SMECO’s direct contacts.    

To allay these potential concerns, SMECO seeks explicit assurances from Exelon 

that the proposed Transaction will not negatively impact the valuable relationships 

SMECO and Pepco have forged over the course of many years.   

III. CONCLUSION 

 WHEREFORE, for the foregoing reasons, Southern Maryland Electric 

Cooperative, Inc. respectfully requests that the Commission grant the following relief: 

1. Condition the proposed Transaction as discussed above; and 

 

2. Order such other and further relief as the Commission deems appropriate. 
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Darryl M. Bradford, Esq., on behalf of Exelon Corporation, Purple Acquisition Corp., Exelon 
Energy Delivery Company, LLC and New Special Purpose Entity 
Kevin C. Fitzgerald, Esq., on behalf of Pepco Holdings, Inc. and Atlantic City Electric Company 
Thomas P. Gadsden, Esq., Morgan, Lewis & Beckius, LLP, on behalf of the Joint Petitioners 
Stefanie A. Brand, Esq., Director, New Jersey Division of Rate Counsel 
James H. Laskey, Esq., Norris Mclaughlin & Marcus, P.A., on behalf of the Independent 
Energy Producers of New Jersey 
Joseph F. Accardo, Jr., Esq., on behalf of Public Service Electric and Gas Company, PSEG 
Power LLC, and PSEG Energy Resources & Trade LLC 
Bradford M. Stern, Esq., Law Offices of Bradford M. Stern, LLC, on behalf of the Mid-Atlantic 
Renewable Energy Coalition 
Jeffrey W. Mayes, Esq., on behalf of Monitoring Analytics, LLC 
Abraham Silverman, Esq., on behalf of NRG Energy, Inc. 
James C. Meyer, Esq., Riker, Danzig, Schere Hyland & Perretti, LLP, on behalf of Rockland 
Electric Company 
Ernest Logan Weide, Esq., on behalf of the Clean Air Council 

BY THE BOARD: 

This Order addresses a Stipulation of Settlement ("Settlement") entered into by Pepco Holdings, 
Inc. ("PHI"), Atlantic City Electric Company ("ACE"), Exelon Corporation ("Exelon"), Purple 
Acquisition Corp. ("Merger Sub"), Exelon Energy Delivery Company, LLC {"EEOC"), and New 
Special Purpose Entity, LLC ("New SPE") (collectively, the "Joint Petitioners"), the Staff of the 
New Jersey Board of Public Utilities ("Board Staff''), and the Independent Energy Producers of 
New Jersey ("IEPNJ") (collectively, the "Stipulating Parties") and the Stipulating Parties 
statements' presented at the hearing on January 14, 2015. In addition, this Order will address 
the positions of and statements made on the record at hearing by the New Jersey Division of 
Rate Counsel ("Rate Counsel"), the Mid Atlantic Renewable Energy Coalition ("MAREC"), the 
Clean Air Council ("CAC"), and Monitoring Analytics, LLC ("Monitoring Analytics") and the 



position of and statement submitted post hearing by the NRG Companies ("NRG") (collectively, 
the "Non-Stipulating Parties"), as well as the testimony filed during the proceeding. 

JOINT PETITION 

On June 18, 2014, Joint Petitioners filed a Verified Joint Petition with the New Jersey Board of 
Public Utilities ("Board") seeking all necessary approvals, pursuant to N.J.S.A. 48:2-51.1, 
N.J.SA 48:3-10, N.J.S.A. 48:3-7.1 and N.J.A.C. 14:1-5.14(c) and related regulations, to 
effectuate a change of control of ACE. 

Exelon is a utility services holding company that is incorporated in Pennsylvania, maintains its 
corporate headquarters in Chicago, Illinois, and operates through its principal indirect 
subsidiaries: Exelon Generation Company, LLC ("Exelon Generation"), Baltimore Gas and 
Electric Company ("BGE"), Commonwealth Edison Company ("CornEd") and PECO Energy 
Company ("PECO"). Exelon was formed in 2000 by the merger of PECO and Unicorn 
Corporation, the parent of CornEd. In 2012, Exelon acquired Constellation Energy Group, Inc. 
(''Constellation"), which added BGE to Exelon's family of energy distribution utilities. Exelon, 
through its subsidiaries, both generates electricity and delivers electricity and natural gas to 
customers. Its energy delivery companies serve approximately 7.8 million customers in central 
Maryland, northern Illinois and southeastern Pennsylvania. 

EEOC is the Exelon subsidiary that directly owns 100 percent of the common stock of PECO 
and CornEd. EEOC also indirectly owns 100 percent of the common stock of BGE through 
EEOC's subsidiary RF Holdco, LLC. RFO Holdco, LLC is a bankruptcy-remote special purpose 
entity created specifically to "ring-fence" BGE. 

PECO provides electric delivery service to approximately 1.6 million customers throughout an 
area of approximately 2,100 square miles in and around the City of Philadelphia. It supplies 
natural gas service to more than 500,000 customers outside the City of Philadelphia. CornEd 
provides electric distribution service to more than 3.8 million customers in northern Illinois, and 
has a service area of approximately 11 ,400 square miles that includes the City of Chicago. 
BGE provides electric delivery service to over 1.2 million customers and gas service to over 
655,000 customers in a 2,300 square mile territory that encompasses Baltimore City and all or 
part of ten central Maryland counties. 

Exelon's generation business includes its generation fleet, wholesale energy marketing 
operations and a competitive retail sales business. Exelon Generation is a wholly-owned 
subsidiary of Exelon Ventures Company, LLC. Exelon Generation is also a retail competitive 
energy provider through subsidiaries such as Constellation New Energy, Inc. and Constellation 
Energy Gas Choice, Inc., licensed retail electricity and natural gas suppliers in New Jersey. 

New SPE is a special purpose entity being created to "ring-fence" PHI and PHI's three energy 
distribution utilities, including ACE. Merger Sub is a Delaware corporation and a wholly owned 
subsidiary of Exelon that was formed for the sole purpose of effecting the Merger. Upon 
completion of the Merger, Merger Sub will be merged into PHI and cease to exist as a separate 
legal entity. 

PHI is a public utility holding company incorporated in Delaware and headquartered in 
Washington, D.C. PHI was created in 2002 as a new holding company to effect the merger of 
Potomac Electric Power Company {"Pepco~) and the predecessor of PHI, Conectiv, LLC 
("Conectiv"). Conectiv owns 100 percent of the common stock of ACE and Delmarva Power & 
Light Company {"Delmarva Power''). As a result of that transaction, PHI owns directly or 
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indirectly three public utility subsidiaries operating in three states and the District of Columbia: 
ACE (New Jersey); Delmarva Power (Delaware and Maryland); and Pepco (Maryland and the 
District of Columbia) (collectively, the "PHI Utilities"). 1 In addition, PHI, through Pepco Energy 
Services, Inc. and its subsidiaries (collectively, "Pepco Energy Services"}, provides energy 
efficiency and other energy-related services. PHI also owns Potomac Capital Investment 
Corporation and PHI Services Company. 

PHI's energy delivery business is conducted through its three regulated utilities. ACE, a New 
Jersey corporation, presently serves approximately 544,000 electric customers in a 2,700 
square-mile area of southern New Jersey. Delmarva Power provides electric utility service to 
approximately 506,000 electric customers in an area encompassing about 6,000 square miles in 
Delaware and the Eastern Shore of Maryland. Delmarva Power also provides natural gas 
service to approximately 126,000 customers in a 275 square-mile service area that 
encompasses a major portion of New Castle County, Delaware. Pepco, a District of Columbia 
and Virginia corporation with its headquarters in the District of Columbia, distributes electricity to 
approximately 801,000 customers in the District of Columbia and Montgomery and Prince 
George's Counties in Maryland. Pepco's service area covers approximately 640 square miles. 

Pepco Energy Service ("PES") is an energy services company with a focus on energy savings 
performance contracting, underground transmission and distribution services and integrated 
power and thermal projects. PES is a licensed retail electricity and natural gas supplier in New 
Jersey. As of the date of the Joint Petition, PES did not have any active retail accounts 
because it discontinued all of its retail electric and gas marketing activities in 2009. According 
to the Joint Petitioners, as of June 2013 and November 2013 respectively, PES fulfilled all of its 
contractual service obligations to New Jersey electric and gas customers. On May 29, 2014, 
PES filed a notice with the Board that it was withdrawing its existing licenses. Thus, PES no 
longer is licensed as a retail electricity and natural gas supplier in New Jersey. 

Joint Petitioners state that the proposed change of control is to be accomplished by the merger 
of PHI with Merger Sub, a wholly-owned subsidiary of Exelon (the "Merger''), pursuant to an 
Agreement and Plan of Merger dated April 29, 2014 ("Merger Agreement"). 2 Pursuant to the 
terms of the proposed Merger Agreement, Exelon will acquire PHI in an all-cash transaction for 
approximately $6.8 billion. Upon consummation of the proposed Merger, each PHI shareholder 
will be entitled to receive $27.25 in cash for each outstanding share of PHI common stock not 
held by PHI, Exelon, Merger Sub, a PHI or Exelon affiliate, or a dissenting PHI stockholder 
properly asserting appraisal rights. PHI's stock will no longer be publicly traded. The common 
stock of Exelon will be unaffected by the Merger, with each issued and outstanding share 
thereof remaining outstanding following the Merger. There will be no change in the outstanding 
debt of ACE or PHI as a result of the Merger. To effectuate the Merger, the Joint Petitioners 
have also sought regulatory approvals from the Delaware Public Service Commission, the 
Public Service Commission of the District of Columbia, the Maryland Public Service 
Commission, the Virginia State Corporation Commission ("VSCC"), the Federal Energy 
Regulatory Commission ("FERC") and the Federal Communications Commission ("FCC"). Joint 
Petitioners indicate that approvals of the Merger from the VSCC and FERC have already been 
received. 3 

1 Exhibit JP-2, Verified Joint Petition, Paragraph 9, fn 3, noting that Conectiv owns 100 percent of the 
common stock of ACE and Delmarva Power. 
2 Exhibit JP-2, Verified Joint Petition, dated June 18, 2014, at Exhibit A. 
3 Exhibit JP-20, Rebuttal Testimony of Julie R. Solomon, at Exhibit JSR-2 (FERC Order Authorizing 
Proposed Merger, issued November 20, 2014), and Joint Petition of Pepco Holdings, Inc. et al., Case No. 
PUE-2014-00048, Order Granting Approval (dated October 7, 2014). 

3 DOCKET NO. EM14060581 



In addition to the change of control, the Joint Petitioners requested that the Board: (1.) approve 
participation by ACE and PHI in Exelon's General Services Agreement; (2.) relieve ACE of 
certain restrictions previously imposed on its participation in PHI's money pool; (3.) determine a 
consolidated income tax adjustment shall not be applied to ACE in future base rate 
proceedings, and (4.) approve the relocation of ACE's books and records from Wilmington, 
Delaware to PHI's headquarters in Washington, D.C pursuant to N.J.S.A. 48:3-7.8. 

The June 18, 2014 filing included direct testimony of Christopher M. Crane, President and Chief 
Executive Officer of Exelon; Joseph M. Rigby, President and Chief Executive Officer of PHI; 
Denis P. O'Brien, Senior Executive Vice President of Exelon and Chief Executive Officer of 
Exelon Utilities; Mark F. Alden, Vice President of Utility Oversight and Integration for Exelon; 
Charles R Dickerson, Vice President, Performance Management and Support Services of PHI; 
Carim V. Khouzami, Senior Vice President and Exelon's Chief Integration Officer of the Merger; 
Susan F. Tierney, Ph.D., a Senior Advisor with the Analysis Group, and Calvin G. Butler, Jr., 
BGE's Chief Executive Officer. 

In their filing, the Joint Petitioners propose measures to address the merger's potential impact 
on competition, employees, rates and reliability. Specifically, the Joint Petitioners proposed 
certain reliability guarantees accompanied by financial penalties and stated that the Merger 
would maintain and enhance reliability, as Exelon would share its utility operating experience, 
and best practices with ACE. The Joint Petition asserted that the Merger would strengthen 
emergency response capabilities and lead to operational and infrastructure improvements. 

The Joint Petitioners also proposed the creation of a customer investment fund of $29 million, 
commitment of employment levels for at least two years, and commitment of continued local 
presence and local charitable giving in New Jersey, and the creation of ring~fencing measures 
to protect ACE and the PHI utilities from the any risk of Exelon's generation portfolio. 4 The Joint 
Petitioners also asserted that the proposed Merger would not have an adverse impact on 
competition. 5 

PROCEDURAL HISTORY 

By Order dated July 23, 2014, the Board retained this matter for hearing, designated 
Commissioner Joseph Fiordaliso to act as presiding officer, and required that motions to 
intervene or participate be filed by August 15, 2014. On August 13, 2014, Commissioner 
Fiordaliso issued a Pre-Hearing Order setting a procedural schedule. The Procedural Schedule 
was subsequently amended by Orders dated September 5, 2014 and October 30, 2014. 

Timely filed Motions to Intervene were filed by the Independent Energy Producers of New 
Jersey (''IEPNJ"), Public Service Electric and Gas Company, PSEG Power LLC and PSEG 
Energy Resources & Trade LLC ("PS Companies"); the Mid-Atlantic Renewable Energy 
Coalition ("MAREC"), Monitoring Analytics, and NRG Energy, Inc. ("NRG"). A timely filed 
Motion to Participate was filed by Rockland Electric Company ("Rockland"). The motions were 
unopposed, and Commissioner Fiordaliso granted the motions in an Order dated September 5, 
2014. On September 24, 2014, the Clean Air Council ("CAC") filed a motion to intervene, which 
was opposed by the Joint Petitioners as untimely. By Order dated November 5, 2014, 
Commissioner Fiordaliso denied the Motion to Intervene, but granted participant status to CAC. 

4 Exhibit JP~2, Joint Petition, Exhibit C, Joint Petitioners' Commitments. 
5 Exhibit JP~2, Joint Petition at Paragraphs 29~48. 
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After public notice, Commissioner Fiordaliso presided over two public comment hearings held in 
Mays Landing, New Jersey at 3:30P.M. and 5:30P.M. on October 15, 2014. Several members 
of the public appeared at each of the hearings, and spoke in favor of the proposed Merger. All 
comments were transcribed and made a part of the record. 

In accordance with the revised procedural schedule, intervenors filed direct testimony on 
November 14, 2014. Direct testimony was filed on behalf of Rate Counsel by Andrea Crane, 
Maximilian Chang, Matthew Kahal, David Peterson, Dante Mugrace, Tyler Comings, and Paul 
Peterson. Michael Jacobs filed direct testimony on behalf of MAREC. Steven Gabel filed direct 
testimony on behalf of IEPNJ, and Joseph Bowring and Howard Haas, Ph.D., filed joint 
testimony on behalf of Monitoring Analytics. 

On December 10, 2014, the Joint Petitioners filed the rebuttal testimony of the following: Denis 
P. O'Brien, Carim V. Khouzami, Mark F. Alden, Christopher Gould, Senior Vice President, 
Corporate Strategy & Chief Sustainability Officer for Exelon, Charles R. Dickerson, Kevin 
McGowan, Vice President of Regulatory Affairs of PHI, Susan F. Tierney, Ph.D., Julie R. 
Solomon, Managing Director of Navigant Consulting, Inc., and Ellen Lapson, founder and 
principal of Lapson Advisory. No other parties filed rebuttal testimony. The parties exchanged 
several hundred data requests. In addition, numerous settlement discussions were held 
beginning in October 2014, consistent with the procedural schedule, continuing through January 
2015. 

On January 6, 2015, the Joint Petitioners advised the parties that settlement discussions were 
continuing, and proposed that hearings be adjourned until January 14, 2015. 6 The Joint 
Petitioners proposed that at the January 14, 2015 hearing any settlement reached among some, 
or all, of the parties would be entered into the record, and all parties would be provided an 
opportunity to comment on the terms of the settlement. The parties did not obiect to this 
proposal, and the Joint Petitioners' request was granted by Commissioner Fiordaliso. 

On January 14, 2015, Commissioner Fiordaliso presided over a hearing at which several of the 
parties to the proceeding jointly requested that all testimony and discovery be admitted as 
record evidence.8 Also at that hearing, the Joint Petitioners filed the Settlement executed by the 
Joint Petitioners, Board Staff, and IEPNJ. 9 All parties were permitted to make statements 
regarding the Settlement at the hearing and were permitted to file written comments by January 
16, 2015. The Joint Petitioners, Rate Counsel, MAREC, Monitoring Analytics, IEPNJ and CAC 
all commented on the Settlement. The Joint Petitioners and Rate Counsel also provided written 
statements at the hearing. 10 Monitoring Analytics and NRG filed written comments on January 
16, 2015. 

6 Joint Petitioners also proposed that evidentiary hearings set for January 12, 13, 15 and 16 be 
adjourned. No party objected to this proposal, which was granted by Commissioner Fiordaliso, with 
January 15th reserved as an alternate date in the event of inclement weather. 
7 MAREC initially requested the ability to present live surrebuttal testimony at the January 14th hearing, 
which request was granted by Commissioner Fiordaliso. MAREC later withdrew this request. 
8 Exhib'lt JP~22, Joint Request for Admission of Items into the Record executed by the Joint Petitioners, 
Staff, Rate Counsel, IEPNJ, MAREC, and IMM. NRG later indicated it consented to the Joint Request, 
and no party objected. All parties who filed testimony and responded to discovery joined in the Joint 
Request. 
9 Exhibit JP-23, Stipulation of Settlement. 
10 Exhibit JP~25, Statement of Exelon Corporation, Pepco Hol10 Exhibit JP~25, Statement of Exe!on 
Corporation, Pepco Holdings, Inc., Purple Acquisition Corp., Exelon Energy Delivery Company, LLC, New 
Special Purpose Entity, LLC and Atlantic City Electric Camp. 
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POSITIONS OF THE JOINT PETITIONERS 

Joint Petitioners acknowledge that consummation of the proposed transaction, and related 
actions, requires the Joint Petitioners to obtain Board approval pursuant to N.J.S.A. 48:2-51.1, 
N.J.S.A. 48:3-10 and N.J.A.C. 14:1-5.14(c). The Joint Petitioners further state that Exelon will 
have a service company to provide services to its subsidiaries, including ACE, with the costs of 
services provided being fairly allocated to all subsidiaries. The Joint Petitioners assert that 
Board approval of the new service company agreement is required in accordance with N.J.S.A. 
48:3-7.1. The Joint Petitioners also request that voluntary limitations regarding ACE's 
participation in the PHI money pool be removed, and that ACE be permitted to maintain its 
books and records in Washington, D.C. upon receipt of Board approval pursuant to N.J.S.A. 
48:3-7.8. Joint Petitioners also request that a consolidated income tax adjustment not be made 
in the future base rate cases of ACE should the Merger be approved. 11 

The Joint Petitioners submitted information and testimony describing the benefits the Joint 
Petitioners believe the proposed Merger would produce for the customers of ACE and the State 
of New Jersey. They also allege that the Merger will allow ACE to build upon the experience 
and expertise of the Exelon utilities in maintaining and enhancing reliability, and will offer ACE 
additional access to utility operating experience, sharing of best practices, and increased 
purchasing power to improve safety and reliability, invest in infrastructure and operational 
improvements, and deploy innovative technology. 

The Joint Petitioners offered twelve commitments, including the creation of a Customer 
Investment Fund of $29 million, specific enhanced reliability performance levels with financial 
penalties for failing to meet those performance levels, a commitment to maintain employment 
levels at ACE for at least two years, continued local presence and local charitable giving 
commitments, and implementation of a package of ring-fencing measures to protect ACE and 
the PHI utilities from the perceived risk of Exelon's generation portfolio. 12 In addition to these 
commitments, the Joint Petitioners also assert that the proposed Merger will not have an 
adverse impact on competition, rates, ACE employees or the provision of safe and adequate 
utility service at just and reasonable rates. 13 

With respect to the provision of safe and reliable utility service, Joint Petitioners state that the 
Merger will combine the expertise, experience and resources of Exelon and PHI, which will 
permit the sharing of best practices and thereby lead to operational and infrastructure 
improvements, strengthen emergency response capabilities, and facilitate the use of innovative 
technology to improve customer service and system reliability. 14 Joint Petitioners also offered a 
proposal for reliability guarantees accompanied by financial penalties in the event that the 
promised performance levels are not achieved. Joint Petitioners argue that ACE will be even 
better positioned to ensure that high quality service is maintained and enhanced. 

The Joint Petitioners further allege that the proposed Merger will have no adverse impact upon 
ACE customer rates, and that ACE's rates and terms and conditions of service in effect prior to 
the Merger will not change as a result of the Merger. 15 Joint Petitioners argue that the creation 

11 Exhibit JP-23, Stipulation of Settlement, Paragraph 6 states that no further action is required given the 
Board's decision in 1/M/0 the Board's Review of the Applicability and Calculation of a Consolidated Tax 
Adjustment, BPU Docket No. E012121771, Order Modifying the Board's Current Consolidated Tax 
Adjustment Policy, dated October 22, 2014. 
12 Exhibit JP-2, Joint Petition, Exhibit C, Joint Petitioners' Commitments. 
13 Exhibit JP-2, Joint Petition at Paragraphs 29-48. 
14 Exhibit JP-2, Joint Petition at Paragraphs 30-32. 
15 Exhibit JP-2, Joint Petition at Paragraphs 33-35. 
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of a $29 million Customer Investment Fund which may be used for direct rate credits to ACE 
customers, as well as ACE's agreement not to seek rate recovery of any acquisition premium or 
"goodwill'' associated with the Merger or of Merger transaction costs, as further evidence 
demonstrating the Merger will not have a negative impact on rates. 

With respect to ACE employees, Joint Petitioners state their commitment to honor all existing 
collective bargaining contracts following the closing of the Merger, and to ensure there is no net 
reduction in the employment levels at ACE due to involuntary attrition resulting from the 
Merger. 16 The Joint Petitioners acknowledge the Merger will result in the elimination of 
employees performing duplicative functions. They also represent that these employee 
reductions will be made at the corporate or service company level - not at ACE. The Joint 
Petitioners also state that to the extent that these employee reductions generate cost savings, a 
portion of those savings may be reflected in the ACE customer rates. Consistent with the 
requirements of N.J.S.A. 48:3-10, Joint Petitioners state that Exelon will assume PHI's 
obligations, or cause PHI to continue to meet its obligations, to ACE employees with respect to 
pension benefits. 

The Joint Petitioners also argue that the Merger will not have an adverse impact on competition 
in either the wholesale market or New Jersey's retail energy markets.17 Joint Petitioners state 
that PHI previously divested its generation facilities and purchases power only pursuant to 
requirements contracts to serve its default service load and must-take contracts with Qualifying 
Facilities entered into under the Public Utility Regulatory Policies Act of 1978. 19 Moreover, Joint 
Petitioners state that ACE's purchases to meet its default service requirements are met through 
its participation in the basic generation service ("BGS") auction operated under the direct 
supervision and approval of the Board. They argue the proposed Merger will have no impact on 
ACE's participation in the BGS auction or the Board's authority over BGS. The Joint Petitioners 
acknowledge that, following consummation of the Merger, they will be bound by ACE's 
standards and procedures to prevent preferences and unauthorized information sharing. The 
Joint Petitioners also state that all of the PHI Utilities' transmission assets are under the 
operational control of PJM Interconnection, L.L.C. ("PJM") under PJM's Open Access 
Transmission Tariff and that the approval of the FERC is required before the Merger can be 
consummated. 19 

POSITIONS OF RATE COUNSEL AND INTERVENORS 

In direct testimony, Rate Counsel, Monitoring Analytics, MAREC and IEPNJ, raised a number of 
concerns related to the proposed Merger's impact on competition, rates, employees and service 
quality and reliability. Rate Counsel, Monitoring Analytics and IEPNJ all argued that any 
approval of the Merger should include a number of conditions. Conditions proposed by these 
parties include the following: 

1. Customers should receive gross synergy savings from the Merger for ten years, or 
alternatively receive an allocation of a portion of the after-tax benefits purportedly 
accruing to PHI shareholders, with customers receiving a direct rate credit of at least 

16 Exhibit JP-2, Joint Petition at Paragraphs 36-38. 
17 Exhibit JP-2, Joint Petition at Paragraphs 39-40. 
18 Exhibit JP-2, Joint Petition at Paragraphs 39. 
19 Exhibit JP-20, Rebuttal Testimony of Julie R. Solomon, at Exhibit JSR-2 (attaching FERC Order 
Authorizing Proposed Merger, issued November 20, 2014). 
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$100 per customer. These recommendations would result in a range of financial 
benefits to customers of $90.2 million to $282 million.20 

2. The Joint Petitioners should be precluded from recovering the costs-to-achieve the 
Merger synergy savings.21 

3. The Joint Petitioners should be precluded from filing a base rate case for ACE for a 
period of three years following the closing of the Merger. 22 

4. The time frame for achieving the Joint Petitioners' enhanced reliability performance 
levels should be accelerated from 2018-2020 to 2016-2018 to dovetail with the 
conclusion of the existing Reliability Improvement Plan approved in BPU Docket No. 
ER09080664, and a financial penalty in excess of the 25 basis points proposed by the 
Joint Petitioners should be imposed in the event either enhanced reliability metric is not 
met.23 

5. The Joint Petitioners should be required to commit to attaining first quartile 
benchmarking performance by 2018. 24 

6. The Joint Petitioners should be required to extend their commitments to ACE employees 
from the proposed two-year period to a five-year period following the closing of the 
Merger.25 

7. The Joint Petitioners should be required to comply with provisions that assure there is 
adequate separation between Exelon's generation business and its transmission and 
distribution businesses. 26 

8. The Joint Petitioners should commit to remain in PJM indefinitely. 27 

9. The Joint Petitioners should permit third party independent interconnection studies.2a 
10. The Joint Petitioners should allow periodic review of transmission system element 

ratings and non-discriminatory access to natural gas supply. 29 

MAREC argued that "Exelon's regular advocacy for termination of the federal tax credits for 
renewable energy"30 and its focus on promoting its nuclear generation facilities, leads MAREC 
to believe "that Exelon will attempt to weaken New Jersey renewable energy policy that has 
been adopted by democratic process, and reduce market-based savings from competition in its 
pursuit of increased the profits from its nuclear fleet."31 MAREC argued that approval of the 
proposed merger could present significant harm to critically important policies of the State of 
New Jersey, and could raise costs to utility ratepayers. 32 

JOINT PETITIONERS' RESPONSE 

Joint Petitioners responded in their rebuttal testimony to the policy positions and proposed 
conditions raised by the other parties to the proceeding. Joint Petitioners argued that 

20 Exhibit RC-1, A Crane Direct at 4, 20-27. 
21 Ibid. 14, 24. 
22 1bid. 27-28. 
23 Exhibit RC-4, Chang Direct at 3-4, 19-20. 
24 1bid. 11-12. 
25 Exhibit RC-7, D. Peterson Direct at 6-10. 
26 Exhibit I EPNJ-1, Gabel Direct at 3. 
27 Exhibit IMM-1, Bowring/Haas Direct 3,1 at 8. Compare Exhibit RC-6, P. Peterson Direct at 5, noting the 
Joint Petitioners should be required to remain in PJM for ten years. 
28 Ibid. 3, a. See also Exhibit RC-6, P. Peterson Direct at 4, noting the Joint Petitioners should "appoint 
an independent third party to review the results of its interconnection study process." 
29 Ibid. 3, a. 
3a Exhibit MAREC-1, Jacobs Direct at 10. 
31 !d. at 13. 
32 1bid. at 15. 
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application of Board precedent would result in a synergy savings amount for customers of 
approximately $45.2 million. 33 Joint Petitioners alleged that this amount was net of costs-to
achieve the synergy savings as those costs were incurred solely to generate the synergy 
savings. 34 Joint Petitioners also asserted that Board policy was to recognize cost-to-achieve 
when conducting a ten-year calculation of synergy savings. 35 Joint Petitioners disputed the use 
of an alternative financial sharing methodology based on the acquisition premium paid to PHI 
shareholders. 36 Joint Petitioners stated that the actual premium paid to PHI shareholders was 
significantly smaller than suggested and, in any event. an acquisition premium is not savings 
that can, or should, be shared with customers.37 

Joint Petitioners argued that imposition of a rate case filing moratorium would be inappropriate 
since ACE is allegedly earning less than its authorized rate of return, and a moratorium of any 
duration would further exacerbate this situation. 38 Additionally, Joint Petitioners contend that 
there are risks and adverse consequences to a rate moratorium, including undermining ACE's 
credit standing and endangering its access to capital markets. 39 

With respect to reliability improvements, the Joint Petitioners asserted that it would be 
premature to accelerate the measurement of reliability performance to 2018 since there will not 
be sufficient time for ACE to fully realize reliability improvements from the implementation of the 
Exelon Management Model and related best practices.40 The Joint Petitioners also maintained 
that such acceleration would require additional reliability-related capital and O&M investment 
beyond ACE's current long-range plan.41 

Joint Petitioners stated that it is not practical to extend the employment commitment contained 
in the Joint Petition, and there were no current plans to reduce employment at ACE following 
the two-year commitment.42 Should the Merger close, Joint Petitioners commit to hire a 
minimum of sixty bargaining~unit employees within the twenty-four month period following the 
close of the Merger.43 

The Joint Petitioners argued that no data had been presented to indicate the Merger actually 
raises any valid competitive concerns, or would have any negative impact on retail markets in 
New Jersey. 44 Joint Petitioners also represented that Exelon does not now, and will not in the 
future, favor its generation business to the detriment of its utility distribution customers. 45 The 
Joint Petitioners also noted that Exelon has no intention of leaving PJM, has already committed 
to remain in PJM until at least 2022, but that Exelon also believes it is not appropriate to limit its 
flexibility in the event of unforeseen industry changes.46 Joint Petitioners also argued that 
FERC's approval of the Merger without conditions regarding PJM demonstrates that additional 
conditions are not needed to protect competition.47 

33 Exhibit JP-18, McGowan Rebuttal at 5-6. 
34 Exhibit JP-18, McGowan Rebuttal at 4. 
35 Exhibit JP-18, McGowan Rebuttal at 4-5. 
36 Exhibit JP-18, McGowan Rebuttal at 7-9. 
37 Exhibit JP-18, McGowan Rebuttal at 7-8. 
38 Exhibit JP-18, McGowan Rebuttal at 9-10. 
39 Exhibit JP-21, LapSon Rebuttal at 7-11. 
40 Exhibit JP-15, Alden Rebuttal at 12-13. 
41 Exhibit JP-15, Alden Rebuttal at 13. 
42 Exhibit JP-12, O'Brien Rebuttal at 28. 
43 Exhibit JP-12, O'Brien Rebuttal at 28. 
44 Exhibit JP-20, Solomon Rebuttal at 3-5. 
45 Exhibit JP-12, O'Brien Rebuttal at 14-15. 
46 Exhibit JP-12, O'Brien Rebuttal at 23. See also Exhibit JP-12, Solomon Rebuttal at 5-6. 
47 Exhibit JP-12, O'Brien Rebuttal at 23-24. 
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THE SETTLEMENT 

As previously described, the parties engaged in a number of settlement discussions between 
the months of October 2014 and January 2015. As also previously stated, in January 2015 the 
Settlement was reached among Joint Petitioners, Board Staff and IEPNJ ("Signatory Parties"). 
The Settlement was simultaneously entered into evidence and filed with the Board at the 
January 14, 2015 hearing. 

Following is a summary of the main terms of the Settlement: 48 

Impact on Rates: 

Exelon Corporation ("Exelon") will establish a Customer Investment Fund ("CIF") of $62 
million which is equivalent to $114 per distribution customer, calculated based on the 
actual customer count at 12/31/13 of 543,989 distribution customers. 

The Joint Petitioners will pay for and implement, over a five-year period following closing 
of the Merger, energy-efficiency programs (including energy-efficiency programs 
directed to benefit low-income customers) that are projected to yield a total of $15 million 
in savings to ACE customers over the life of the measures. Within six months following 
the closing of the Merger, the Joint Petitioners will submit to Board Staff and Rate 
Counsel a detailed description of the energy-efficiency programs to be implemented 
pursuant to this commitment. 

Beginning in June, 2016, and annually for the next five years, Joint Petitioners will report 
to the Board on the dollar value of the savings achieved. Savings generated by the 
energy-efficiency programs will be measured in accordance with the Mid-Atlantic 
Technical Reference Manual using Evaluation Measurement and Verification best 
practices used by regulatory jurisdictions across the country. 

Joint Petitioners commit to filing a distribution base rate proceeding in the first three 
years following the closing of the Merger. 
In the base rate proceeding ACE will not seek recovery in rates of: (a.) the acquisition 
premium or goodwill associated with the Merger; or (b.) the Transaction Costs, as 
defined in Paragraph 11 of the Settlement, incurred in connection with the Merger by 
Exelon, PHI, or their subsidiaries. 

Any acquisition premium or goodwill shall be excluded permanently from the ratemaking 
capital structure. Exelon will not record any of the impacts of purchase accounting at the 
PHI utility companies (ACE, Delmarva Power and Pepco), thereby maintaining historical 
cost accounting at each of the PHI utility companies. Exelon has received confirmation 
of its decision on purchase accounting from the Securities and Exchange Commission; 
thus no goodwill or other fair value adjustments will be recorded at the PHI utility 
companies upon the closing of the Merger. 

For the purposes of the Settlement, Transaction Costs are defined as: (a.) consultant, 

48 Although the terms of the Settlement are discussed in some detail in this Order, the full terms of the 
Settlement are enumerated in the document filed with the Board on January 14, 2015. Should there be 
any conflict between this summary and the Settlement, the terms of the Stipulation control, subject to the 
findings and conclusions of this Order. 
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investment banker, regulatory fees and legal fees associated with the Merger agreement 
and regulatory approvals; (b.) purchase price, change-in-control payments, retention 
payments, executive severance payments and the accelerated portion of SERP 
payments; (c.) costs associated with the shareholder meetings and proxy statement 
related to Merger approval by the PHI shareholders, and (d.) costs associated with the 
imposition of conditions or approval of settlement terms in other state jurisdictions. 
Board Staff and Rate Counsel shall have the right to see whether other costs incurred 
might fit within the "transaction costs" category and to advocate that such costs should 
be considered as non-recoverable transaction costs in a subsequent distribution base 
rate proceeding. 

ACE shall file, in future base rate cases, information on two alternative capital structures. 
One of the alternatives will be the use of a consolidated capital structure based on the 
capital structure that is maintained by PHI. The second alternative will be a stand-alone 
ACE capital structure. The parties to future base rate cases shall be free to argue for 
the benefits and appropriateness of using either capital structure for ratemaking 
purposes or another alternative capital structure. 

Impact on Employees: 

ACE will maintain its local operational headquarters in Mays Landing, New Jersey. 

ACE will honor all existing collective bargaining agreements. Upon approval of the 
Merger and for at least the first two years following consummation of the Merger, Exelon 
will not permit a net reduction, due to involuntary attrition as a result of the Merger 
integration process, in the employment levels at ACE. For years three through five 
following the closing of the Merger, ACE will not permit a net, involuntary reduction due 
to the Merger integration process greater than a total of twenty-five (25) ACE positions. 

For at least the first five years following the consummation of the Merger, Exelon will 
provide current and former ACE employees compensation and benefits that are at least 
as favorable in the aggregate as the compensation and benefits provided to those 
employees immediately before April 29, 2014, or to the compensation and benefits of 
Exelon employees in comparable positions. PHI and ACE will also continue their 
commitments to workforce diversity. 

If the Merger of PHI and Exelon closes, ACE agrees to hire a minimum of sixty (60) 
bargaining-unit employees and to make a good faith effort to do so during the twenty
four (24) month period after the Merger closes. Those sixty (60) bargaining-unit 
employees wilt not be among the twenty-five {25) ACE positions that may be 
involuntarily reduced due to the Merger integration process in years three through five 
following the closing of the Merger. 

Exelon will aSsume PHI's obligations, or cause PHI to continue to meet its obligations, to 
ACE employees and retirees with respect to pension and retiree health benefits. 

Joint Petitioners will provide outplacement services to employees terminated as a result 
of the Merger. As set out in the respective severance policies of Exelon and PHI, Exelon 
employees will be provided with access to outplacement services, and PHI employees 
will receive an unrestricted cash payment (based on years of service), in addition to their 
severance payments, which can be used for outplacement services. Any expenses 
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incurred for outplacement services for executives shall be deemed a transaction cost. 

Impact on Safe and Adequate Utility Service: 

The Joint Petitioners aspire to achieve first·quartile SAIFI and CA/01 performance. For 
the purposes of this Settlement, the Signatory Parties define first-quartile performance 
across SAIFI and CAIOI using 2013 IEEE 2.5 beta definitions and exclusions across the 
Exelon peer panel of 26 utilities, which is a subset of the full IEEE annual survey panel. 
The 2013 reported numbers (SAIFI 0.85 interruptions, CAID/91 minutes) will be used for 
benchmarking. Within six months after the closing of the Merger, Joint Petitioners will 
provide a comprehensive Reliability Analysis explaining how ACE could achieve first
quartile performance. The Reliability Analysis will include detailed projects, activities, 
capital and O&M budget estimates. This Paragraph is merely an expression of the 
Signatory Parties' desire for continued reliability improvements in the ACE service 
territory and does not indicate authorization to include any specific assets or amounts in 
rate base, does not indicate authorization for any ratemaking treatment, and does not 
constitute pre-approval for any amounts spent by ACE to achieve first-quartile 
performance levels. 

ACE will achieve the following reliability performance levels by 2020, based on a three
year historical average calculated over the 2018-2020 period (excluding major events as 
calculated consistent with the methodology currently utilized by the Board): (a.) the 
System Average Interruption Frequency Index ("SAIFI") will not exceed 1.05 
interruptions; and (b.) the Customer Average Interruption Duration Index ("CAIDI'') will 
not exceed 100 minutes. If this level of reliability improvement is not achieved across 
either SAIFI or CA/01, the return on equity to which ACE would otherwise be entitled in 
its next electric distribution base rate case filed after January 1, 2021, will be reduced by 
fifty (50) basis points. The return on equity reduction would apply throughout the period 
that the rates established by that rate proceeding are in effect, and ACE would be 
required to initiate a new base rate proceeding and obtain an order from the Board 
approving new rates to end the return on equity penalty. 

ACE commits to the continuation of the Reliability Improvement Plan ("RIP~) {established 
in BPU Dkt. No. ER09080664, Order dated May 16, 2011) including its reporting 
requirements, 2016 performance targets, and budgeted reliability spending levels 
through 2015 (the previously determined reliability spending levels for 2014 and 2015 
are specified in Table One below). 

To meet the reliability commitments set forth above, ACE agrees to continue the 
programs identified in the RIP through 2021. Specifically, ACE will continue to 
implement the following component programs of the RIP: Vegetation Management, 
Priority Feeders, Load Growth, Distribution Automation, Feeder Improvement and 
Substation Improvement. ACE will also continue the reporting requirements of the RIP 
through 2021 and will continue to offer to meet quarterly with Board Staff and Rate 
Counsel. The forecasted budget for reliability spending for ACE from 2016 through 2019 
is contained in Table One below and will be updated for 2020 and 2021 when it 
becomes available. During the period 2016 through 2021, ACE commits to spend at 
least 90% of the aggregate budget amount over those six years, adjusted to reflect 
actual synergy savings net of costs to achieve. ACE is free to move resources between 
the spending categories noted below, and between budget years, to address reliability 
conditions and needs as they arise. Beginning six months after the closing of the 
Merger, ACE commits to provide reports to Rate Counsel and Board Staff on a semi-
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annual basis indicating its spending levels under this provision. Information regarding 
base distribution capital spending is provided for reference purposes only in Exhibit One 
to this Settlement. 

Table One 
Atlantic City Electric Company 

Spend by Budget Category (2014-2019) 

Note: All 
dollars are 
in millions 

Categories Forecast 
20141 2015 I 2016 I 2017 I 20181 2019 

Reliability Improvement Program 
Priority Feeders 7.8 5.0 10.0 10.0 10.0 5.0 
Load Growth 20.1 7.4 23.2 19.4 23.5 30.8 
Distribution Automation 3.3 3.3 10.6 8.6 8.6 6.1 
Feeder Improvement 6.7 4.7 7.5 8.0 8.5 5.5 
Substation Improvement 3.6 1.5 3.8 4.6 2.3 0.7 

Total Reliability Improvement 41.5 21.9 55.1 50.6 52.9 48.0 
Program Spending 

Vegetation Man~gement 
(Operations and Maintenance E~nse 

Total 14.4 114.6 14.6 1 14.6 1 14.6 1 14.6 

For a period of five years following the closing of the Merger, ACE will continue to meet 
with Board Staff and Rate Counsel on a quarterly basis regarding customer service
related issues, and to continue the reporting requirements contained in the Customer 
Service Improvement Plan established in BPU Dkt. No. ER09080664, Order dated May 
16, 2011. ACE agrees for the five years following the closing of the Merger, to conduct 
6,500 Moment of Truth surveys annually beginning in 2015, unless Board Staff and Rate 
Counsel agree a fewer number of surveys can be conducted. In 2016, ACE will institute 
measures and devote additional resources to comply with the Board's directive to have 
"no more than 1 ,500 customer complaints per year reported to the Board by its 
customers." 

Within six months following the closing of the Merger, ACE will provide to Board Staff 
and Rate Counsel an update regarding the status of its approach on how it will reduce its 
customer complaints. ACE will focus on its high level of customer credit complaints and 
determine the corrective action needed to reduce future re-occurrences. The Root 
Cause Analysis Overview provided in Rate Counsel Discovery Request RCR-C1-19 
provides a reasonable outline of an approach to address and resolve frequently 
recurring customer issues such as credit related complaints. ACE will provide to Board 
Staff and Rate Counsel its plan to implement its Root Cause Analysis within three 
months from the closing of the Merger. ACE will include in a quarterly report to Board 
Staff and Rate Counsel, among other information, the number and cause of complaints 
reported to the Board by its customers each calendar quarter. 
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ACE will review its policies and processes for establishing deferred payment 
arrangements (DPAs), and will provide reasonable and accommodating policies to 
negotiate terms with customers on a case-by-case basis, permitting extended payment 
periods, and reducing initial down payment requirements. ACE will track the status of all 
its customers with a DPA and identify those customers whose status it currently reports 
as "Unknown. n ACE will provide to Board Staff and Rate Counsel its plan to increase the 
portion of its deferred payment arrangements that are successfully repaid and to track 
the status of its "Unknown" DPA customers within three months following the closing of 
the Merger. · 

ACE will maintain, enhance and promote programs that provide assistance to low
income customers. 

In New Jersey, Exelon and its subsidiaries shall, during the ten-year period following 
consummation of the Merger, provide at least an annual average of charitable 
contributions and traditional local community support that exceeds PHI's and ACE's 
2013 level of $709,000. 

Impact on Competition: 

Joint Petitioners agree to abide by New Jersey regulations regarding Affiliate Relations, 
N.J.A.C. 14:4-3.1 et seq., and the New Jersey regulations and Board Orders regarding 
provision of BGS. 

Exelon agrees to the following competition protections. For purposes of this agreement, 
"Affiliated Transmission Companies" are ACE, Delmarva Power, Pepco, PECO, BGE 
and Commonwealth Edison ("CornEd"), and any transmission owning entity that is in the 
future affiliated with Exelon and is a member of PJM. "Exelon" refers to Exelon and its 
affiliates and subsidiaries. 

A. Electric Generation Interconnection Studies 

Exelon commits that its Affiliated Transmission Companies will each identify, with 
PJM's concurrence, at least three independent third-party engineering consulting 
firms that are qualified to conduct Facilities Studies under the P JM generator 
interconnection process. Exelon shall provide notice and a list of such firms to 
the Parties to this Settlement thirty days prior to submission to PJM. The Parties 
shall have the right to provide comments to Exelon or PJM for their review with 
respect to such submission. The parties or any generation interconnection 
applicant may propose other independent third-party engineering consulting firms 
to Exelon for its consideration with respect to adding them to this list of qualified 
firms. Exelon shall make a decision with respect to whether any proposed 
independent third-party engineering consulting firm can be included on such list 
within thirty days of a request to include any such proposed firm. Once 
approved, Exelon shall not be permitted to remove a third-party engineering 
consulting firm from such list unless and until it can demonstrate good cause as 
determined by the PJM Market Monitor or the FERC. 

Any generation developer that desires to interconnect to the transmission system 
of one of Exelon's Affiliated Transmission Companies may, in the developer's 
discretion and at the developer's expense, direct PJM to utilize one of the 
identified firms to conduct the Facilities Study for its generation project for 
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upgrades and interconnection facilities required on the Affiliated Transmission 
Company's facilities. 

For all interconnection studies performed by a listed independent third~party 
engineering consulting firm, the Exelon Affiliated Transmission Company will 
cooperate with and, as requested, provide information to PJM and the 
independent engineering consulting firm as needed to complete all work within 
the normal scope and timing of the PJM interconnection process. The Affiliated 
Transmission Company will provide to PJM the cost estimate for any facilities for 
which it has construction responsibility assigned in the PJM Interconnection 
Se!Vices Agreement. If a dispute arises in connection with the Study performed 
by the independent engineering consulting firm or the Affiliated Transmission 
Company, then the generation developer or the Affiliated Transmission Company 
may pursue resolution of the dispute through the process laid out in the PJM 
Tariff. Affiliates of Exelon that are pursuing the development of generation within 
the service territories of one of the Affiliated Transmission Companies shall, at 
their own expense, direct PJM to utilize one of the independent engineering 
consulting firms to conduct the Facilities Study for upgrades and interconnection 
facilities required on the Affiliated Transmission Company's facilities and the 
Feasibility Study and System Impact Study shall be performed by PJM. Nothing 
in this Paragraph precludes an applicant, as part of its project team, from 
contracting with other contractors to assist it in the PJM interconnection process 
at its sole discretion. 

B. Commitment to Stay in PJM 

Exelon commits that ACE, Oelma!Va Power, Pepco, PECO and BGE will remain 
as members of PJM at least until January 1, 2025; provided, however, that if 
there are significant changes to the structure of the industry or to PJM, including 
markets administered by PJM, during that period that have material impacts on 
ACE, Delmarva Power, Pepco, PECO or BGE, then any of those companies may 
file with FERC to withdraw from PJM. 

C. Separate Employees To Engage in Advocacy 

Exelon shall utilize separate legal and government-affairs personnel, support 
personnel, and separate law firms and consultants to advocate before the Board 
on behalf of Exelon Generation and Constellation, on the one hand, and Affiliated 
Transmission Companies on the other. 

D. Compliance with Stipulation in ACE-PEPCO Merger Order 

Exelon commits to comply with the competition-related provisions (paragraphs 1~ 
14 set out below, modified to reflect this Merger) of the stipulation embodied in 
the Commission's June 2002 Order approving the merger of ACE and Pepco 
(219 P.U.R. 41

h 235), BPU Docket No. EM02090633. 

1. A{CE] shall transact business with Exelon's 
generation and marketing affiliates in the same 
manner as A{CE] transacts business with 
unaffiliated competitive generators and marketers, 
shall provide no preferences to such affiliates and 
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shall provide no competitive information to such 
affiliates that is not provided on the same basis and 
contemporaneously to such unaffiliated entities. 
Notwithstanding the above, it is understood and 
agreed that Exelon's service corporation, 
generation and trading affiliates will provide A[CE] 
with research and analyses concerning energy 
markets and pricing, energy risk management 
support and related services which research and 
analyses shall not promote Exelon's generation 
business or trading operations. In procuring power 
for A[CE]'s BGS, (i) A[CE] and Exelon shall only 
use designated individuals who are not purchasing 
or selling power, natural gas or financial 
instruments for their competitive affiliates, and who 
are employees of an organization which is separate 
from Exelon generation or trading affiliates, which 
may be A{CE], in which employees or their 
managers receive no compensation as the result of 
sales of power achieved by Exelon generation or 
trading affiliates, except incentives provided 
through overall corporate goals and not directly 
through sale of power except as they affect 
earnings per share or similar measures; (ii) that 
employees who purchase power for A[CE] BGS 
shall operate in an area that is physically distinct 
from the wholesale trading function (i.e., separated 
by floor, wing or other building); and (iii) such 
purchases will be made specifically on behalf of 
A[CE] which will have its own identified supply 
portfolio. Additionally, A[CE]'s utility load 
forecasting shall be performed by employees of the 
utility or the service company independent and 
separate from the trading function. Finally, A[CEJ 
shall not, directly or indirectly, convey any 
preference regarding the purchase of energy for 
A[CE]'s BGS to its competitive affiliates through the 
merged entity's service corporation, or through 
Pepco or Exelon. 

2. Exelon shall operate its generation, 
marketing and trading functions distinct from 
A[CE]'s transmission and distribution business as 
separate corporate entities with separate cost 
accounting, separate operating staffs below senior 
officer level, and locations for operating personnel 
that are physically separated by address, floor, 
wing of building, with appropriate protections in the 
computer system to give effect to this separation. 
However, individuals perfonning general corporate 
functions through Exelon's service company such 
as legal, regulatory, accounting, treasury, 
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insurance, tax, and other administrative functions 
{including, but not limited to, human resources, 
building maintenance, vehicle and janitorial 
services) may provide such services to A[CE] and 
to entities performing generation, marketing and 
trading functions, so long as such individuals 
properly assign their time and costs to the proper 
entity and otherwise comply with requirements for 
non-disclosure of information. 

3. Any transfer by A[CE] of competitive 
information from A[CE] to any generation, 
marketing or trading affiliate of Exelon shall be 
contemporaneously made available to non-affiliated 
generators/suppliers, including competitive 
information regarding viable locations for 
development of generation projects, the status of 
internal policies on transmission and distribution 
issues, data and analysis of customer growth and 
new customers, customer transfers to other electric 
power suppliers, natural gas intra and inter-state 
pipeline issues and natural gas supply issues. 
Such dissemination shall be made via a public 
posting on a nondiscriminatory basis. 

4. A[CE] shall provide no preference to Exelon 
generation functions in the evaluation of and 
contracting for transmission interconnection 
construction and services or any other utility 
service. 

5. A[CE] shall provide no competitive 
information to generation affiliates of Exelon related 
to operations, output or expansion of any non-utility 
generation. Exelon shall assure that its energy 
trading groups do not receive competitively 
sensitive information from A[CE] regarding non
utility generators through the measures identified in 
numbered paragraph one above. 

6. A[CE] shall implement standards and 
procedures consistent with the terms of this 
Stipulation and also consistent with [Board} 
policies, standards and regulations, to prevent 
preferences and improper flow of information 
between A[CE] and Exelon, including Exelon's 
service corporations and its generation or 
marketing affiliates. These principles and 
procedures shall also be embedded in employee 
operating procedures and other appropriate 
documents, copies of which shall be provided to the 
[Board) within six months of the merger closing. 

17 DOCKET NO. EM14060581 



Periodic compliance training of employees shall be 
conducted so that employees are fully informed of 
the commitments herein and the associated 
restrictions on their activities as employees. 

7. A[CE] shall procure its net power supply 
requirements for its New Jersey BGS customers in 
a manner that provides no preference to Exelon or 
other affiliated sources of generation, to any 
generation addition (expansions or new generation) 
which Exelon affiliates may be planning, to Exelon's 
trading group, or its retail marketing group(s). 

B. A[CE} shall provide concurrent notice to 
Signatory Parties to this proceeding of the filing 
with the Federal Energy Regulatory Commission of 
any power purchase agreements (or agreement 
renewals) between Exelon generation or trading 
affiliates and A[CEJ for New Jersey power sales of 
longer than 90 days. The Signatory Parties reserve 
the right to argue that said purchases are subject to 
[Board) review. 

9. The provisions of this Stipulation shall apply 
to any successor companies to Exelon or affiliates 
of Exelon in the same or similar business activities 
involving A[CE]. 

10. The provisions of this Stipulation related to 
preventing subsidy, improper transfer of information 
or preference to Exelon's competitive affiliates by 
A[CE] shall also apply so as to prevent Exelon's 
service corporation, or any other affiliate acting on 
behalf of A[CE], from acting as the intermediary for 
any such subsidy, improper transfer of information 
or preference. 

11. A[CEJ, Exelon and its generation and 
trading affiliates are not precluded from taking any 
steps necessary in a time of Emergency. 
Emergency means (i) an abnormal system 
condition requiring manual or automatic action to 
maintain system frequency, or to prevent loss of 
firm load, equipment damage, or tripping of system 
elements that could adversely affect the reliability of 
an electric system or the safety of persons or 
property; or (ii) a fuel shortage requiring departure 
from normal operating procedures in order to 
minimize the use of such scarce fuel; or (iii) a 
condition that requires implementation of 
emergency procedures as defined in the PJM 
Manuals. Any such emergency situation shall be 
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reported pursuant to the A[CE] FERC-approved 
standards of conduct, pursuant to 18 C.F.R. §37.4. 

12. Disputes concerning alleged violations of 
these provisions shall be submitted for resolution to 
the [Board], which has jurisdiction over the terms of 
the Stipulation and which shall have authority to 
take such action as it deems appropriate, 
consistent with applicable law. 

13. A[CE] shall not petition for any alteration of 
these provisions for four years from the date of the 
[Board]'s issuance of a final Order in this 
proceeding. After the four year period, A[CE[ shall 
provide Signatory Parties of this Stipulation with 90-
days advance notice of its intent to file a petition 
with the [Board] seeking such changes and engage 
in good faith discussions related to the proposed 
changes with any Signatory Party so requesting. 
A[CE] shall have the burden of proof to 
demonstrate that a change or changes in Jaw, 
regulations or circumstances has occurred such 
that continued enforcement of these provisions is 
unduly burdensome or unreasonable, and that 
amendment or termination of these provisions will 
not harm the development of a competitive energy 
market. Unless altered by the [Board] in an interim 
order, the provisions set forth in paragraphs 1-13 
shall remain in effect during the pendency of any 
[Board] proceeding seeking alteration of these 
conditions. 

14. A[CE] shall honor existing contracts with 
non-affiliated, non-utility generators including future 
modifications that may be approved by the [Board]. 

E. Exelon agrees that the PJM Market Monitor may review its Demand
Resource bids in PJM energy, reserves and capacity markets. 

Most Favored Nation Provision 

The Settlement contains a "Most Favored Nation" ("MFN") provision for the purpose of 
insuring that, "in the aggregate, New Jersey will be treated as favorably as Maryland, 
Delaware and the District of Columbia with respect to benefits (both financial and non
financial) provided to customers."49 The complete terms of the MFN listed in Paragraph 
91 of the Settlement follow: 

49 Exhibit JP-25, Statement in Support at 10. 
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Exelon will provide Board Staff and Rate Counsel 
with a copy of the final Orders and Settlement 
Stipulations from Delaware, Maryland and the 
District of Columbia, following approval in aU of 
those jurisdictions, along with an analysis indicating 
the total dollar amount of the customer investment 
fund ("CIF") approved in each jurisdiction (including 
a calculation of that amount on a per distribution 
customer basis) and explaining the valuation of the 
additional customer benefits awarded in that 
jurisdiction as compared to the valuation of the 
customer benefits awarded in New Jersey 
{calculated in each case on a per-distribution 
customer basis). In recognition of the risks to New 
Jersey of approving the transaction before the other 
jurisdictions, the Parties agree that New Jersey 
should be protected in the event that the Joint 
Petitioners agree or accept orders under which 
another jurisdiction obtains a higher amount of 
direct customer financial benefits than provided 
through the CIF (calculated on a per-distribution 
customer basis) or other materially better benefits 
in the aggregate than those contained in this 
Stipulation: 

(1) If, on a per-distribution customer basis, the 
benefits provided to other jurisdictions are 
materially more beneficial in the aggregate than the 
terms of this Stipulation with respect to financial 
benefits, credits or payments to customers 
including the amount of the CIF specified in 
Paragraph 7, then Exelon will increase the financial 
benefits, credits or payments to ACE customers 
including the CIF to an equivalent amount 
calculated on a per-distribution customer basis. In 
no event will the operation of this methodology 
cause New Jersey's $62 million CIF or the $15 
million in energy-efficiency savings to be reduced. 

(2) If the benefits in any other jurisdiction that 
do not involve financial benefits, credits or 
payments to customers are materially more 
beneficial in the aggregate than the terms of this 
Stipulation that do not involve financial benefits, 
credits or payments to customers, then Exelon will 
increase the benefits provided under this 
Stipulation by the amount of any difference 
between the value of those benefits in the other 
jurisdiction and the value of those benefits under 
this Stipulation, based on the analysis showing the 
valuation of those benefits in the other jurisdiction 
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compared to the valuation of those benefits in New 
Jersey, all determined where appropriate on a pro 
rata or per-distribution customer basis. The Parties 
recognize, however, that there are differences 
among the states with respect to (a) employment 
and hiring commitments, (b) the existing level of 
charitable contributions, and (c) reliability 
performance and investment and, therefore, agree 
that those three elements will not be considered in 
the determination of whether the benefits in other 
jurisdictions are materially more beneficial than the 
terms of this Stipulation, and Exelon will not be 
required to offer to compensate New Jersey for any 
differences in the value of such elements. 

If Board Staff or Rate Counsel finds the amount or 
form of compensation offered by Exelon to be 
insufficient, then Board Staff or Rate Counsel may 
petition the Board to require that Exelon provide 
increased benefits in New Jersey. Exelon shall be 
permitted, in its sole discretion, to decline to accept 
any substitution of terms and conditions, in which 
case this Stipulation will be null and void. Exelon 
agrees to supply non-privileged information which 
Board Staff or Rate Counsel may request to 
determine the value of any benefits. The Parties 
agree that the purpose of this Paragraph is to 
assure a fair allocation of the costs and benefits 
associated with this transaction to ACE customers. 

Provisions Addressing Other Requested Approvals 

The Joint Petitioners sought additional approvals in connection with the proposed Merger: 
approval for ACE and PHI to participate in the Exelon General Services Agreement (a form of 
which was included as Exhibit 0 to the Joint Petition); approval for ACE to participate in the PHI 
money pool; and approval to move ACE's books and records to PHI's offices in Washington, 
D. C. The Settlement contains several provisions addressing these matters including the 
following: 

Corporate Organization, Governance, Financial Integrity and Ring~Fencing 

ACE will maintain its separate existence as a separate corporate subsidiary and its 
separate franchises, obligations and privileges. 

ACE will maintain separate books and records, and is authorized to maintain those 
books and records at the corporate headquarters of PHI in Washington, D.C. The Joint 
Petitioners agree to provide the Board and its Staff and Rate Counsel, upon request, 
access in New Jersey to ACE's original books and records as maintained in the ordinary 
course of business within twenty working days after such request. The Joint Petitioners 
also agree to notify the Board of any material change in the administration, management 
or condition of ACE's books and records within ten days after the event. 
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ACE will not incur or assume any debt, including the provision of guarantees or collateral 
support, related to this Merger or any future Exelon acquisition. 

Exelon will establish a limited liability company as a special purpose entity ("SPE") for 
the purpose of holding 100% of the equity interest in PHI. 

The SPE will be a direct subsidiary of Exelon Energy Delivery Company LLC ("EEOC"). 

EEOC will transfer 100% of the equity interest in PHI to the SPE as an absolute 
conveyance with the ·Intention of removing PHI and its utility subsidiaries from the 
bankruptcy estate of Exelon and EEOC. 

The SPE will have no employees and no operational functions other than those related 
to holding the equity interests in PHI. 

The SPE shall maintain adequate capital in light of its contemplated business purpose, 
transactions and liabilities; provided, however, the foregoing shall not require the owners 
to make any additional capital contributions. 

The SPE will have four directors appointed by EEOC. One of the four SPE directors will 
be an independent director, who will be an employee of an administration company in 
the business of protecting SPEs, and must meet the other independence criteria set 
forth in the SPE governing documents. One other director will be appointed from among 
the officers or employees of PHI or a PHI subsidiary. The other two SPE directors may 
be officers or employees of Exelon or its affiliates, including PHI and its subsidiaries. 

The SPE will issue a non-economic interest in the SPE (a "Golden Share") to an 
administration company in the business of protecting SPEs and separate from the 
administration company retained to provide the person to serve as the independent 
director for the SPE. The holder of the SPE's Golden Share will have a voting right on 
matters specified in the SPE governing documents, as described below. 

PHI will have a board of directors consisting of seven or more people. At least three 
members of the PHI board must be "independent" (as defined by New York Stock 
Exchange rules). Of the four remaining directors, at least one shall be selected from 
among the officers or employees of PHI or a PHI subsidiary. 

A voluntary petition for bankruptcy by the SPE will require the affirmative consent of the 
holder of the Golden Share and the unanimous vote of the SPE board of directors 
(including the independent director). A voluntary petition for bankruptcy by PHI will 
require the affirmative consent of the holder of the Golden Share, the unanimous vote of 
the SPE board of directors (including the independent director), and the unanimous vote 
of the PHI board of directors. A voluntary petition for bankruptcy for any of PHI's 
subsidiaries will require the unanimous vote of the PHI board of directors (including its 
independent directors) and the unanimous vote of the board of directors of the relevant 
PHI subsidiary. 

The SPE will maintain arms-length relationships with each of its affiliates and observe all 
necessary, appropriate and customary company formalities in its dealings with its 
affiliates. PHI and PHI's subsidiaries will maintain arms-length relationships with Exelon 
and its affiliates, including the SPE. 
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PHI's CEO and other senior officers who directly report to the Exelon CEO will hold no 
positions with Exelon or Exelon affiliates other than PHI and PHI's subsidiaries. 

At all times, the SPE will hold itself out as an entity separate from its affiliates, will 
conduct business in its own name through its duly authorized directors and officers and 
comply with all organizational formalities to maintain its separate existence and shall use 
commercially reasonable efforts to correct any known misunderstanding regarding its 
separate identity. PHI and its subsidiaries will hold themselves out as separate entities 
from Exelon and the SPE, conduct business in their own names (provided that PHI and 
each of PHI's utility subsidiaries may identify itself as an affiliate of Exelon on a basis 
consistent with other Exelon utility subsidiaries). 

The SPE shall maintain its own separate books, records, bank accounts and financial 
statements reflecting its separate assets and liabilities. PHI and each of PHI's 
subsidiaries will maintain separate books, accounts and financial statements reflecting 
its separate assets and liabilities. 

The SPE shaH comply with GAAP in all material respects {subject, in the case of 
unaudited financial statements, to the absence of footnotes and to normal year ~end audit 
adjustments) in all financial statements and reports required of it and issue such financial 
statements and reports separately from any financial statements or reports prepared for 
its affiliates; provided that such financial statements or reports may be consolidated with 
those of its affiliates if the separate existence of the SPE and its assets and liabilities are 
clearly noted therein. 

The SPE shall account for and manage all of its liabilities separately from any other 
entity, and pay its own liabilities only out of its own funds. 

The SPE shall neither guarantee nor become obligated for the debts of any other entity 
nor hold out its credit or assets as being available to satisfy the obligations of any other 
entity. 

Each PHI utility will maintain separate debt and preferred stock, if any, so that none will 
be responsible for the debts or preferred stock of affrliated companies, and each will 
maintain its own corporate and debt credit rating as well as ratings for long~term debt 
and preferred stock, if any. PHI and its subsidiaries will use reasonable efforts to 
maintain separate credit ratings for their publicly traded securities. PHI will not issue 
additional long~term debt securities. In particular, PHI shall not rollover or otherwise 
refinance its currently outstanding long-term debt by issuing new long-term debt. PHI 
and its utility subsidiaries will use reasonable efforts and prudence to preserve 
investment grade credit ratings. 

PHI will not assume liability for the debts of Exelan, the SPE, or any other affiliate of 
Exelon other than a PHI subsidiary. The PHI subsidiaries will not assume liability for the 
debts of Exelon, PHI, the SPE, the other PHI subsidiaries, or any other affiliate of 
Exelon. The SPE shall not acquire, assume or guarantee obligations of any affiliate. 
PHI will not guarantee the debt or credit instruments of Exelon, the SPE or any other 
Exelon affiliate other than a PHI subsidiary. The PHI utilities will not guarantee the debt 
or credit instruments of Exelon, PHI or any other Exelon affiliate including the SPE. 

The SPE shall not pledge its assets for the benefit of any other entity or make loans to, 
or purchase or hold any indebtedness of, any other entity. The PHI utilities wllt not 
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pledge or use as collateral, or grant a mortgage or other Hen on any asset or cash flow, 
or otherwise pledge such assets or cash flow as security for repayment of the principal 
or interest of any loan or credit instrument of, or otherwise for the benefit of, Ex€1on, PHI 
or any other Exe!on affiliate including the SPE. 

ACE will not include in any of its debt or credit agreements crossRdefault provisions 
between ACE securities and the securities of Exelon or any other Exelon affiliate. ACE 
will not include in its debt or credit agreements any financial covenants or rating-agency 
triggers related to Exelon or any other Exelon affiliate. 

The SPE will not commingle its funds or other assets with the funds or other assets of 
any other entity and shall not maintain any funds or other assets in such a manner that it 
will be costly or difficult to segregate, ascertain or identify its individual funds or other 
assets from those of its owners or any other person. 

PHI and its subsidiaries will maintain in its own name all assets and other interests in 
property used or useful in their respective business and will not transfer its ownership 
interest in any such property to Exelon or an Exelon affiliate (other than a PHI 
subsidiary) without requisite approval of the Board of Public Utilities and any approval 
required under the Federal Power Act; provided that the foregoing shall not limit the 
ability of PHI to transfer to Exelon or Exelon affiliates any business or operations of PHI 
or PHI subsidiaries that are not regulated by state or local utility regulatory authorities. 

The SPE shall ensure that its funds will not be transferred to its owners or affiliates 
except with the consent and authority of the SPE board of directors. 

The SPE shall ensure that title to all real and personal property acquired by it is 
acquired, held and conveyed in its name. 

No entities other than PHI and its subsidiaries, including the PHI utilities and PHI Service 
Company {"PHISCo"), will participate in the PHI utilities' money pool. The PHI utilities will 
not participate in any money pool operated by Exelon, and there will be no commingling 
of the PHI money pool funds with Exelon. Any deposits into or loans through the PHI 
money pool by PHI utilities shall be on terms no less favorable than the depositor or 
lender could obtain through a short-term investment of similar funds with independent 
parties. Any borrowings from the PHI money pool by a PHI utility shall be on terms 
neither less favorable nor less cost effective than the PHI utility could obtain through 
shorHerm borrowings from {including sales of commercial paper to) independent 
parties. Exelon will give notice to the Board within seven days in the event that any 
participant in the PHI money pool is rated below investment grade by any of the three 
major credit rating agencies. The documents and instruments creating the PHI money 
pool (and any modification thereof) will be subject to approval by the Board which may 
revoke the right of ACE to participate in the PHI money pool or require a modification in 
order for ACE's continued full or partial participation. 

PHISCo will remain as a subsidiary of PHI and will continue to perform functions and to 
maintain related assets currently involved in providing services exclusively to the PHI 
utilities. Other functions that are currently provided by PHISCo, including those that are 
provided to PHI utilities and to other current PHI subsidiaries, will be transferred to 
Exelon Business Services Company ("EBSC") or another Exelon affiliate in a phased 
transition over a period of time following the Merger closing. 
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PHI subsidiaries, other than PHISCo and the PHI utilities, that are currently engaged in 
operations that are not regulated by a state or local utility regulatory authority will be 
transferred to Exelon or an Exelon affiliate; provided that PHI may retain ownership of 
Conectiv LLC ("Conectiv") as a holding company for ACE and Delmarva Power; and 
Conectiv or subsidiaries of Conectiv may retain ownership of real estate and other 
assets that are used in whole or in part in the business of the PHI utilities. Post-Merger, 
PHI will not initiate or invest in new non-utility operations without first obtaining Board 
approval in a written order. Following the closing of the Merger, ACE may, without 
further approval of the Board, become a direct subsidiary of PHI, rather than remain a 
direct subsidiary of Conectiv. If ACE does not become a direct subsidiary of PHI, ACE 
will, in its first post-merger base rate case, justify and support that it is in the public 
interest for it to remain as a direct subsidiary of Conectiv rather than a direct subsidiary 
of PHI. Notwithstanding the requirements of this Paragraph or the requirements of 
Paragraphs 48, 49 and 50, ACE may continue existing arrangements related to the 
obligations of Atlantic City Electric Transition Funding LLC. 

The SPE will maintain a separate name from and will not use the trademarks, service 
marks or other intellectual property of Exelon, PHI, or PHI's subsidiaries. PHI and its 
utility subsidiaries will each maintain a separate name from and will not use the 
trademarks, service marks or other intellectual property of Exelon or its other affiliates, 
except that PHI and each of PHI's utility subsidiaries may identify itself as an affiliate of 
Exelon on a basis consistent with other Exelon utility subsidiaries. 

Any amendment to the organizational documents of the SPE that would remove or alter 
the voting or other ring-fencing requirements described above will require the unanimous 
vote of the board of directors of the SPE, including the independent director, and the 
affirmative consent of the holder of the Golden Share. 

Within 180 days following completion of the Merger, Exelon will obtain a legal opinion in 
customary form and substance and reasonably satisfactory to the Board, to the effect 
that, as a result of the ring-fencing measures it has implemented for PHI and its 
subsidiaries, a bankruptcy court would not consolidate the assets and liabilities of the 
SPE with those of Exelon or EEOC, in the event of an Exelon or EEOC bankruptcy, or 
the assets and liabilities of PHI or its subsidiaries with those of either the SPE, Exelon or 
EEOC, in the event of a bankruptcy of the SPE, Exelon or EEOC. In the event that such 
opinion cannot be obtained, Exelon will promptly implement such measures as are 
required to obtain such opinion. 

ACE will not pay dividends to its parent company if, immediately after the dividend 
payment, its common equity level would fall below 48%, as equity levels are calculated 
under the ratemaking precedents of the Board. 

ACE shall not make any distribution to its parent if ACE's corporate issuer or senior 
unsecured credit rating, or its equivalent, is rated by any of the three major credit rating 
agencies below investment grade. 

ACE shall file with the Board, within 5 business days after the payment of a dividend, the 
calculations that it used to determine the equity level at the time the board of directors 
considered payment of the dividend and the calculations to demonstrate that the 
common equity ratio immediately after the dividend payment did not fall below 48%, as 
equity levels are calculated under the ratemaking precedents of the Board. 
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ACE will file with the Board an annual compliance report with respect to the ring-fencing 
and other requirements. 

At the time the SPE is formed and every year thereafter, ACE shall provide the Board 
with a certificate from an officer of Exelon certifying: (a.) Exelon shall maintain the 
requisite legal separateness in the corporate reorganization structure; (b.} the 
organization structure serves important business purposes for Exelon; and (c.) Exelon 
acknowledges that subsequent creditors of PHI and ACE may rely upon the 
separateness of PHI and ACE and would be significantly harmed in the event 
separateness is not maintained and a substantive consolidation of PHI or ACE with 
Exelon were to occur. 

Exelon shall not, without prior Board approval, alter the corporate character of EEOC to 
become a functioning corporate entity providing common support services for PHI 
utilities. 

Exelon shall not engage in an internal corporate reorganization relating to the SPE, PHI 
or ACE, or EEOC for which Board approval is not required without 90 days prior written 
notification to the Board. Such notification shall include: (a.) an opinion of reputable 
bankruptcy counsel that the reorganization does not materially impact the effectiveness 
of PHI's existing ring-fencing; or (b.) a letter from reputable bankruptcy counsel 
describing what changes to the ring-fencing would be required to ensure PHI is at least 
as effectively ring-fenced following the reorganization and a letter from Exelon 
committing to obtain a new non-consolidation option following the reorganization and to 
take any further steps necessary to obtain such an opinion. Exelon will not object if the 
Board elects to open an investigation into the matter if the Board deems it appropriate. 
Notwithstanding the above language in this Paragraph, the Joint Petitioners shall not 
materially alter the ring-fencing plan described in this stipulation agreement without first 
obtaining approval in a written order from the Board. 

None of the cost of establishing, operating or modifying the SPE will be borne by ACE or 
its distribution customers. The cost of obtaining the opinion of legal counsel referred to 
above (or any future opinion) will not be borne by ACE or its distribution customers. 

Exelon's Board of Directors will include the PHI utilities service territories among the 
locations of Exelon's board and shareholder meetings. 

Exelon's Executive Committee will include the PHI utilities service territories among the 
locations of Executive Committee meetings. 

Upon the effective date of the proposed Merger, PHI and its utility subsidiaries will adopt 
delegations of authority setting forth the authorizations of officers of PHI and its utility 
subsidiaries to act on behalf of PHI and its utility subsidiaries without further 
authorization from Exelon Corporation. The proposed delegations of authority for PHI 
and its utility subsidiaries are set forth on Table Two of the Settlement.50 The 
delegations of authority for ACE adopted by PHI will not be amended to reduce 
authorization levels of ACE officers without prior notice to the Board of Public Utilities. 

50 Table Two has not been reproduced in this Order. Please see page 24 of the Settlement for Table 
Two. 
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The Joint Petitioners agree to implement the ring-fencing and corporate governance 
measures set out above within 180 days of merger closing for the purpose of providing 
protections to customers. Five years after the closing of the Merger, the Joint Petitioners 
shall have the right to review the provisions contained in Paragraphs 28 through 72 of 
the Settlement, and to make a filing with the Board requesting authority to modify or 
terminate those provisions. Notwithstanding such right, Joint Petitioners agree not to 
proceed with any such modification or termination without first obtaining Board approval 
in a written order. In addition, the Parties recognize that the Board at any time may 
initiate its own review or investigation regarding ring-fencing measures (or upon petition 
by any party) and order modifications that it deems to be appropriate, in the public 
interest and the best interest of ACE customers. 

Affiliate Transactions 

Exelon commits to comply, and cause ACE and other Exelon affiliates to comply, with 
the New Jersey statutes and regulations applicable to ACE regarding affiliate 
transactions. Exelon also commits that Board Staff and Rate Counsel shall have 
reasonable access to the accounting records of Exelon's affiliates that are the basis for 
charges to ACE to determine the reasonableness of allocation factors used by Exelon to 
assign those costs and amounts subject to allocation and direct charges. 

The Parties agree that PHI and lts subsidiaries, including ACE, will execute the General 
Services Agreement ("GSA") filed with the Joint Petition as Exhibit D. Joint Petitioners 
agree to allocate costs to ACE in a manner that either substantially complies with the 
current PHI GSA, or results in a lower allocation of costs in the aggregate. The Joint 
Petitioners agree to demonstrate this in the first base rate case filing occurring after the 
closing of the Merger as compared to ACE's allocated costs pre·Merger. The Parties 
shall work together to determine the format of an annual filing of EBSC costs charged to 
ACE that will be substantially in the same format as ACE's current, annual filing. The 
filing will be made by June 30th of each subsequent year and will include a copy of 
EBSC's FERC Form 60 as well as detail on the actual EBSC allocations and costs 
charged to ACE during the prior year. ACE shall also make an ongoing commitment to 
explain any change to allocation factors to ACE that are more than five percentage 
points versus the previous year. ACE shall also make available on request any prior 
months' variance reports regarding EBSC's billings to ACE. 

Controls and procedures will be designed to provide reasonable assurance that PHI's 
subsidiaries will not bear costs associated with the business activities of any other 
Exelon affiliate (other than PHI or a PHI subsidiary) other than the reasonable costs of 
providing materials and services to PHI (or a PHI subsidiary). PHI and its subsidiaries 
wilt maintain reasonable pricing protocols for determining transfer prices for transactions 
involving non-power goods and services between PHI and its subsidiaries and Exelon 
and any Exelon affiliate consistent with the requirements of the Board of Public Utilities 
and FERC. 

EBSC costs shall be directly charged whenever practicable and possible. In its next 
base rate proceeding, ACE shall file testimony addressing EBSC charges and the bases 
for such charges. ACE's testimony shall also explain any changes in allocation 
procedures that have been adopted since its last base rate proceeding. 

ACE shall also provide copies to Board Staff and Rate Counsel of the portions of any 
external audit reports performed for EBSC pertaining directly or indirectly to Exelon's 
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determinations of direct billings and cost allocations to ACE no later than 30 days after 
the final report is completed. 

ACE shall promptly notify the Board, Board Staff and Rate Counsel when it has received 
notice that the SEC, the FERC, or the state regulatory commission in any state in which 
an affiliate utility company operates has initiated an audit of EBSC. ACE shall provide 
copies of the portions of all audits highlighting the findings and recommendations and 
ordered changes to the GSA pertaining directly or indirectly to EBSC's determinations of 
direct billings and cost allocations to its affiliate utility companies, as well as any sections 
addressing ACE. If after review of such material, Board Staff or Rate Counsel 
reasonably determines that review of the remainder of such audit report is warranted, 
ACE shall make the complete report available for review in ACE's New Jersey office or 
at the Board, subject to appropriate conditions to protect confidential or proprietary 
information. 

ACE shall promptly notify the Board, Board Staff and Rate Counsel when it has received 
notice that the SEC, the FERC, or any state regulatory commission in which an affiliate 
utility company operates has issued a specific decision affecting EBSC, including a 
rulemaking, pertaining directly or indirectly to EBSC's determinations of direct billings 
and cost allocations to its affiliate utility companies. 

For assets that EBSC acquires for use by ACE, the same capitalization/expense policies 
shall apply to those assets that are applicable under the Board's standards for assets 
acquired directly by ACE. 

For depreciable assets that EBSC acquires for use by ACE, the depreciation expense 
charged to ACE by EBSC shall reflect the same depreciable lives and methods required 
by the Board for similar assets acquired directly by ACE. In no event shall depreciable 
lives on plant acquired for ACE by EBSC be shorter than those approved by the Board 
for similar property acquired directly by ACE. 

For assets that EBSC acquires for use by ACE, the rate of return shall be based on 
ACE's authorized rate of retum, unless EBSC is able to finance the asset at a lower cost 
than ACE. In such cases, the lower cost financing will be reflected in EBSC's billings to 
ACE, and the resulting benefit will be passed on to ratepayers. 

The Board and Rate Counsel will be sent copies of any and all "60~day" letters, and 
supporting documentation, sent by EBSC to the FERC concerning a proposed change in 
the GSA. 

ACE shall file petitions for approval of any modifications to the GSA, including changes 
in methods or formulae used to allocate costs, with the Board at the same time it makes 
a filing with the FERC. 

Soard Staff and Rate Counsel shall have the right to review the GSA and related cost 
allocations in ACE's future base rate cases, in conjunction with future competitive 
service audits, in response to any changes in the Board's affiliate relations standards, 
and for other good cause shown. 
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With the exception of Corporate Governance Services, ACE shall have the right to opt 
out of any EBSC service that it determines can be procured in a more economical 
manner, is not of a desired quality level, or for any other valid reason, including Board 
Orders, after having failed to first resolve the issue with EBSC. 

ACE agrees that the Board under its authority pursuant to the Electric Discount and 
Energy Competition Act may review the allocation of costs in sufficient detail to analyze 
their reasonableness, the type and scope of services that EBSC provides to ACE and 
the basis for inclusion of new participants in EBSC's allocation formula. ACE and EBSC 
shall record costs and cost allocation procedures in sufficient detail to allow the Board to 
analyze, evaluate, and render a determination as to their reasonableness for ratemaking 
purposes. 

Board Staff and Rate Counsel shall be assured reasonable and convenient access to 
the books and records of EBSC and other Exelon companies that transact business with 
ACE, and supporting documentation thereof, but only to the extent relevant to 
transactions with ACE but excluding competitive processes or transactions supervised 
by an administrative or other governmental body of competent jurisdiction (such as 
ACE's procurement of Basic Generation Service under the supervision of the Board of 
Public Utilities). 

PHI Money Pool Participation 

The Settlement contains provisions limiting participation in the PHI money pool to PHI 
utilities and PHI Service Company, with no commingling of the PHI money pool funds 
with Exelon. Additionally, the Settlement requires Exelon to give notice to the Board 
within seven days in the event that any participant in the PHI money pool is rated below 
investment grade by any of the three major credit rating agencies. 

Relocation of Books & Records 

Joint Petitioners will, upon request, provide the Board, Board Staff and Rate Counsel 
"access in new Jersey to ACE's original books and records as maintained in the ordinary 
course of business within twenty working days after such request."51 

OTHER PARTIES' POSITIONS ON THE SETTLEMENT 

At the hearing on January 14, 2015, and in subsequent written filings, a number of the parties 
entered positions on the Settlement. Following is a summary of those positions. 

Rate Counsel 

It is Rate Counsel's position that the terms of Stipulation of Settlement do not satisfy the 
statutory requirements and do not sufficiently provide that ACE customers will be better off with 
the consummation of the merger. 52 

51 Exhibit JP-23, Settlement at Paragraph 29. 
52 T refers to the transcript of the hearing held on January 14, 2015. 
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Rate Counsel argued that the stipulated synergy savings of $62 million is fleeting given that the 
Settlement does not include any limitations of post-merger transition costs that ACE may seek 
later and does not include a stay out provision that would prevent ACE from requesting a future 
rate increase. 53 Rate Counsel further states that the Joint Petitioner's agreement to pay for and 
implement energy efficiency programs will result in minimal tangible benefits to ratepayers. 54 

Rate Counsel stated that ACE has already achieved or would have achieved the CAIDI and 
SAIFI merger reliability commitments that are outlined in the Settlement, questioning the 
additional reliability benefits resulting from the merger. 55 Rate Counsel referred to ACE's 
commitment in its 2009 base rate case. Due to concerns raised about ACE's reliability 
performance in Atlantic's 2009 base rate case, ACE agreed to implement the Reliability 
Investment Program ("RIP"). RIP was designed to improve the re1iablllty of the distribution 
system across Atlantic's operating area by reducing the frequency and duration of customer 
outages. Rate Counsel argued that the RIP has fulfilled its intended CAIDI goal and has 
exceeded it, not only meeting the RIP commitment but also reaching the level that the Company 
is now proposing to meet in the merger. Rate Counsel continued by stating that although SAIFI 
performance has improved since the inception of RIP but not to the level agreed to in the 
merger, it was anticipated that SAIFI improvements due to RIP would have improved to level in 
the merger by the end of RIP in 2016. The 50 basis point penalty for ACE nat meeting these 
reliability improvements is not significant enough and will not deter non-compliance. Rate 
Counsel also challenged the ability of ACE to quantify the 90% capital spending commitment for 
Vegetation Management and continuing RIP through the year 2021 because it fails to address 
the Company's anticipated entire overall capital spending in 2019 of $130.8 million for reliability. 
Rate Counsel argued that there is no commitment by the Joint Petitioners to maintain any level 
of overall reliability spending already agreed to in other proceedings. Thus the merger 
agreement could result in less spending overall for reliability. Depending how frequently ACE 
files for a base rate case, it may be difficult to monitor capital spending. Rate Counsel stated its 
concern that ACE could easily re-categorize base spending as RIP spending thereby fulfilling 
the merger commitment but in actuality decreasing overall reliability spending already agreed to 
in other proceedings. 56 

Rate Counsel further criticized the second reliability commitment in the settlement stating that it 
is not a firm commitment but rather an aspirational goal for the Joint Petitioners and if not 
reached in the first quartile, there are no consequences or penalties assessed.57 

Rate Counsel asserted that that the "most favored nation clause" Jacks substance. Rate 
Counsel argued that the customer investment fund is allocated per customer ($62 
million/543,989 customers) with $114 per customer. However, it is not clear how this will be 
compared to other states and that it should be clear that the full $62 million will be returned to 
customer regardless of whether the number of customers changes. Additionally, Rate Counsel 
argued that the "most favored nation clause" in the Settlement is vague. 58 

53 T 43-44. 
54 T 45. 
55 T 46. 

56 T 46-50. 
57 Ibid. 
58 T 51-54. 
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Monitoring Analvtics 

Monitoring Analytics does not support the Settlement because it believes that it does not go far 
enough to protect competition. According to Monitoring Analytics, the merger between PHI and 
Exelon is significant because it would (1) combine the transmission and distribution networks, 
and fuel supply network, of two major transmission providers in PJM; (2) affect the most 
congested regions of the PJM grid; (3) return an independent transmission company to vertically 
owned utility status, removing the incentives to behave independently; and (4) be the first major 
consolidation of ownership of the PJM transmission grid since the FERC's issuance of Order 
No. 1000 initiated a policy promoting competition in expanding the transmission grid. 59 

Monitoring Analytics recommended that New Jersey take the opportunity in this proceeding to 
obtain commitments from the Joint Petitioners that will protect New Jersey ratepayers from the 
potential exercise of vertical market power or the delayed growth of competitive transmission 
development. Monitoring Analytics argued that these commitments recommended by the 
Monitoring Analytics would not result in any additional costs on the Joint Petitioners.60 

Monitoring Analytics recommended conditions, with implementing language, for the Settlement 
upon which the merger should be approved including the following: 

1. The Companies' agreement to permit independent interconnection studies for new 
generation to be performed by third parties on reasonable terms;61 

2. The Companies' commitment to remain in PJM indefinitely;62 

Monitoring Analytics argues that Joint Petitioner's ability to exit PJM without reasonable 
and defined limitations confers excessive leverage over PJM what compromises PJM's 
ability to behave independently. Moreover, a strong commitment to stay in PJM serves 
the public's interest. Stakeholders in New Jersey are making important long term 
investments based in part on the companies' staying in PJM. The companies should 
not be allowed to disrupt those expectations by removing a large part of the network 
from PJM without good cause.63 

3. An ongoing requirement for the periodic review and analysis, including review by PJM 
and the Market Monitor, of the ratings of all elements of the combined transmission 
systems; 64 

Monitoring Analytics requests that the settlement include provisions to ensure accurate 
transmission tine ratings.65 

4. The Companies' obligation to provide access to information about potential demand 
response customers to affiliated and non-affiliated curtailment service providers on the 
same terms· 66 

' 

59 T 55-56. 
60 T 56. 
61 ld. 
62 ld. at 57. 
:!!tat 58. 

kl at 57. 
65 ld. at 58. 
66 1d. at 57. 
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5. The Companies' obligation to provide access to gas supply to affiliated and non
affiliated generating facilities on the same terms; 67 

6. Requirements to increase and promote competition in the provision of transmission, 
including a transparent process for competitive transmission developers to interconnect 
with the Companies' facilities, including non-discriminatory access to property and 
rights-of-way.6 

Monitoring Analytics argued that Exelon and PHI will no longer be competing to develop 
the grid in each other's service areas. As a result of the merger, one entity, PHI with an 
interest in developing the grid without concern about affecting the market position of 
affiliated generation, will disappear. 69 

CAC has concerns that the post-merger Exelon will have a tremendous amount of control in 
PJM and in this region. This concern stems from Exelon's position against the production tax 
credit and Exelon's opposition in other states to renewable portfolio standards. CAC expressed 
concerns that Exelon's position will now carry over into New Jersey. It is CAC's position that 
renewable energy and energy efficiency is the way to proceed on energy policy in general and 
that the best type of energy for ratepayers is energy not used.70 

CAC argued that Exelon has the capability of developing partnerships with groups such as the 
Clean Air Council to reduce harmful emissions. However, CAC would like to see a stronger 
commitment to energy efficiency and renewables. CAC does not believe that at this point the 
commitment is sufficient. Moreover, CAC believes that the best use of the customer investment 
fund is not returning the CIF monies to ratepayers but rather it be used toward energy efficiency 
programs. 71 

MAREC 

MAREC noted that it was not signing the Settlement but it was not opposing the Settlement due 
to its side agreement with Exelon. MAREC described and introduced into the record a separate 
letter agreement it reached with Exelon and ACE concerning MAREC's intention to file a 
separate proceeding to consider long-term contracting to meet the New Jersey renewable 
portfolio standards. 72 

NRG protests the Settlement on three major points: (1) the Settlement provides insufficient 
customer benefits, as it provides no funding for renewable generation or grid hardening as is 
typical for these types of acquisitions; (2) the limited customer benefits that are included in the 
Settlement are not structured to provide the maximum benefit to customers; and (3) the 
Settlement contains no limitations on the combined companies' ability to spend ratepayer 

67 Ibid. 
68 td. at 59-60. 
69 /d. at 60. 
70 T 61-63. 
71 T 63. 
72 T 13, 15, 16 & 21. The letter agreement was entered into the record as JP-24. 
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dollars for services that can be more appropriately provided by the market. 73 

Specifically, it is NRG's position that the Settlement should include Exelon's commitment to 
enter into long term contracts to purchase power or green attributes from socially-desirable 
generation facilities, such as renewables or energy-resilient microgrids.74 NRG objects to the 
provision of the Settlement giving Exelon the discretion to pay for and implement energy 
efficiency programs to yield a total of $15 million in savings to ACE customers over the life of 
the measures. NRG argued that New Jersey would have been better off if Exelon was required 
to put this out for competitive bid. Moreover, NRG objects to the Settlement's lack of proactive 
measures to address competitive issues on the distribution system.75 NRG states the Board 
should not allow the Exelon-controlled ACE, or any affiliated companies, to build, own and 
operate new renewable energy projects including microgrid or distributed generation projects, or 
be the sole provider of demand side programs. NRG wants the Board to continue its policy for a 
competitive electric supply and level playing field as shown in the enactment of the Electric 
Discount and Energy Competition Act in 1999. NRG has concerns that the merged company 
could control these market segments which would create risk that it could exert undue influence 
over New Jersey's energy market, stifling potential investment from other providers and 
preventing residents and businesses from being able to avail themselves of the innovation, price 
advantages and choice that competitive markets provide. 76 Thus, the merged company should 
be required to use third party providers to support these goals. 77 

DISCUSSION and FINDINGS: 

Before analyzing the Settlement and the specific arguments of certain parties in opposition of 
the Settlement, it is useful to begin with a review of the applicable legal standards as set out in 
in N.J.S.A. 48:2-51.1 which identifies specific issues to be reviewed and evaluated by the Board 
when considering a request to acquire control of a New Jersey public utility and the 
implementing rule, N.J.A.C. 14:1-5.14. 

JURISDICTION AND STANDARD OF REVIEW 

The Board has jurisdiction over the proposed Merger and related transactions pursuant to 
N.J.S.A. 48:2-51.1, which requires Board approval prior to the indirect acquisition of ACE by 
means of a merger of PHI and a wholly-owned subsidiary of Exelon. N.J.S.A. 48:2-51.1 
describes various specific issues to be evaluated by the Board when considering a request to 
acquire or seek to acquire control of a public utility, directly or indirectly. In particular, this 
statute requires the Board to consider the effect of the proposed acquisition on: (1.} competition; 
(2.) the rates of ratepayers affected by the acquisition of control; (3.) the employees of the 
affected public utility; and (4.) the provision of safe and adequate utility service at just and 
reasonable rates. N.J.S.A. 48:2-51.1 provides that 

[N]o person shall acquire or seek to acquire control of a public utility directly or 
indirectly through the medium of an affiliated or parent corporation or 
organization, or through the purchase of shares, the election of a board of 
directors, or through any other manner, without requesting and receiving the 
written approval of the Board of Public Utilities. Any agreement reached, or any 

73 NRG Comments at 1. 
74 1bid. 
75 ld. at 2. 
76 1d. at 3. 
17 I d. at 4. 
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other action taken, in violation of this act shall be void. In considering a request 
for approval of an acquisition of control, the board shall evaluate the impact of 
the acquisition on competition, on the rates of the ratepayers affected by the 
acquisition of control, on the employees of the affected public utility or utilities, 
and on the provision of safe and adequate utility service at just and reasonable 
rates. The board shall accompany its decision on a request for approval of an 
acquisition of control with a written report detailing the basis for its decision, 
including findings of fact and conclusions of law. 

Consistent with the provisions of N.J.S.A. 48:2-51.1 and the standard of review set out in 
N.J.A.C. 14:1-5.14(c), the Board shall not approve a change in control "unless it is satisfied that 
positive benefits will flow to customers and the State of New Jersey and, at a minimum, that 
there are no adverse impacts" on competition, rates, the employees of the affected public utility, 
and on the provision of safe and adequate utility service at just and reasonable rates. Joint 
Petitioners have the burden of proving to the Board by a preponderance of the evidence, that 
the Merger meets the requirements of this section. N.J.A.C. 14:1-5.14(d). 

In addition, jurisdiction arises under N.J.S.A. 48:3-10, which provides that the Board's approval 
is required prior to making a sale or transfer of stock to a corporation that would vest control in 
such corporation of a majority interest in the capital stock of a New Jersey public utility. 

Impact on Rates: 

As noted above, N.J.S.A. 48:2-51.1 requires that the Board evaluate the impact of the proposed 
acquisition on the "rates of ratepayers affected by the change of control." The Board HEREBY 
FINDS that the Settlement sufficiently demonstrates that there will be no adverse consequences 
to the rates of ACE's ratepayers as a result of the merger between PHI and Exelon. The Board 
FURTHER FINDS as evident in several provisions of the Settlement that the Merger will provide 
positive benefits to ACE customers and the State of New Jersey. As part of the Settlement, 
ACE's electric distribution customers will receive a direct rate credit within sixty (60) days of the 
closing of the merger through the Customer Investment Fund rciF") of $62 million (equivalent 
to $114 per distribution customer, calculated based on the actual customer count at 12/31/13 of 
543,989 distribution customers). The Board is Hf:REBY STATISFIED that the distribution of the 
CIF will result in positive benefits to ratepayers. This finding is also premised upon other 
provisions of the Settlement in which the Joint Petitioners commit to pay for and implement, 
over a five-year period following closing of the Merger, energy-efficiency programs (including 
energy-efficiency programs directed to benefit low-income customers) that are projected to yield 
a total of $15 million in savings to ACE customers over the life of the measures. As part of the 
Settlement, the Joint Petitioners agree to measure and verify the positive benefits of these 
energy efficiency programs by reporting to the Board the dollar value of the savings achieved. 

The Board is also FURTHER SATISFIED that Exelon's decision to acquire PHI at a specific 
acquisition premium should not have any adverse impact on ratepayers. Consistent with past 
Board policy set forth in other merger proceedings, ACE will not seek recovery in rates of: (a.) 
the acquisition premium or goodwill associated with the Merger; or (b.) the Transaction Costs, 
as defined in Paragraph 11 of the Settlement, incurred in connection with the Merger. This is 
further demonstrated in the Settlement as the Joint Petitioners agree that any acquisition 
premium or goodwill shall be excluded from the ratemaking capital structure. Exelon will not 
record any of the impacts of purchase accounting at the PHI utility companies (ACE, Delmarva 
Power and Pepco), thereby maintaining historical cost accounting at each of the PHI utility 
companies. Exelon has received confirmation of its decision on purchase accounting from the 
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Securities and Exchange Commission; thus no goodwill or other fair value adjustments will be 
recorded at the PHI utility companies upon the closing of the Merger. The Settlement 
sufficiently reserves the rights of Board Staff and Rate Counsel to determine whether other 
costs incurred might fit within the "transaction costs" category and to advocate that such costs 
should not be allowed as non-recoverable transaction costs in a subsequent distribution base 
rate proceeding. The Settlement also provides that the parties in a future base rate case 
reserve the right to review alternative capital structures; one alternative is on a consolidated 
basis, and the other is on an ACE "stand-alone" basis or another alternative capital structure. 
The parties are free to argue the benefit and appropriateness of either alternative. Such a 
provision reserves the rights of the parties to take whatever positions they deem appropriate. 

At the January 14, 2015 hearing, Rate Counsel asserted that the financial provisions in the 
Settlement were "illusory and insufficient to meet the statutory criteria."78 Specifically, Rate 
Counsel argued that the failure to include limitations on the level of recoverable transition costs, 
or costs-to-achieve, could result in the $62 million CIF being "offset or totally wiped out."79 Rate 
Counsel also argued that the lack of a rate case stay-out provision could result in the $114 
direct customer rate credit being offset by a future rate increase.80 Rate Counsel also asserted 
that the Joint Petitioners' program to provide $15 million in energy efficiency savings to ACE 
customers will only benefit those customers that participate in the program and, moreover, that 
the cost of the program to the Joint Petitioners will be less than $15 million. 81 The Board 
believes that the Settlement provides the parties the opportunity to fully review rates in a future 
base rate case and take whatever positions they deem reasonable to ensure that the $62 million 
CIF payment remains as a the benefit of ratepayers. Moreover, with respect to the 
commitments on energy efficiency, the Joint Petitioners are responsible to pay for the Energy 
Efficiency Programs, not the ratepayers, and further to demonstrate that they will provide the 
$15 million in savings. Again Rate Counsel will have the opportunity to participate in any 
proceedings to ensure that these commitments by the Joint Petitioners are met. 

The CAC noted that while it had not yet taken a position on the Settlement, it believed the 
Settlement should contain a stronger commitment to energy efficiency and renewable energy. 82 

To that end, the CAC recommended that the Board use the CIF, not for direct rate credits to 
customers, but for energy efficiency. 83 MAREC noted that it did not oppose the Settlement, and 
discussed a separate letter agreement it had reached with Exelon and ACE concerning 
MAREC's intention to file a separate proceeding to consider long-term contracting to meet the 
New Jersey renewable portfolio standards.84 NRG filed comments noting its disappointment 
that the Settlement did not include a requirement that ACE enter into long-term contracts to 
purchase power or green attributes from what it described as social\y~desirable generation 
facilities. as NRG also argued that the Joint Petitioners should be required to put the energy 
efficiency programs referenced in Paragraph 8 of the Settlement out for competitive bid, 
asserting that companies like NRG could provide significantly better value and that ratepayers 
can only benefit if the Board requires competitive bids. 86 While noting that the issue arose after 
the Settlement, NRG also argued that ACE and its post-Merger affiliates should be precluded 

78 T 43. 
79 T 44. 
110 T 44. 
81 T 45. 
112 T 61 ~ 63. 
83 T 63. 
84 T 13 ~16. The letter agreement was entered into the record as JP-24. 
85 Comments of NRG dated January 16,2015 at 1. 
86 NRG Comments at 2~3. 
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from building, owning and operating new renewable energy projects, including microgrids, 
distributed generation, and demand-side projects. 87 Although the Board respects the positions 
of the CAC and those of NRG, the issues raised are not within the scope of this proceeding. 
This is not the venue to fully evaluate the merits behind the suggestions for entering into long 
term agreements to purchase power or green attributes. These are policy issues that need to 
be vetted in a proceeding that would be dedicated to those issues where all parties may 
participate and costs of such contracts could be evaluated as well as impacts to ratepayers. 
The Board is mandated to consider the impacts of proposed mergers on rates and evaluate 
whether a proposed merger will have positive benefits for ratepayers. Therefore, the Board 
favors the direct allocation of the CIF as a benefit to customers who are already paying for 
ACE's distribution costs. 

Impact on Employees: 

As noted above, N.J.S.A. 48:2-51.1 requires that the Board evaluate the impact of the proposed 
acquisition on the "employees of the affected public utility or utilities.'' The Board HEREBY 
FINDS that the Settlement provisions address the impact of the Merger on ACE employees and 
sufficiently demonstrate there will be no adverse consequences to ACE employees as a result 
of the Merger, and there is evidence that the Merger will provide positive benefits to ACE 
employees, by the Joint Petitioners agreeing to maintain ACE's local operational headquarters 
in Mays Landing, New Jersey and providing a measure of job security by honoring all existing 
collective bargaining agreements. Moreover, the Settlement ensures that the Joint Petitioners, 
upon approval of the Merger and for at least the first two years following consummation of the 
Merger, will not permit a net reduction, due to involuntary attrition as a result of the Merger 
integration process, in the employment levels at ACE. For years three through five following the 
closing of the Merger, ACE will not permit a net, involuntary reduction due to the Merger 
integration process greater than a total of twentyMfive (25) ACE positions. For at least the first 
five years following the consummation of the Merger, Exelon will provide current and former 
ACE employees compensation and benefits that are at least as favorable in the aggregate as 
the compensation and benefits provided to those employees immediately before April 29, 2014, 
or to the compensation and benefits of Exelon employees in comparable positions. PHI and 
ACE will also continue their commitments to workforce diversity. If the Merger closes, ACE 
commits to hire a minimum of sixty (60) bargaining-unit employees and to make a good faith 
effort to do so during the twenty-four (24) month period after the Merger closes. Those sixty 
(60) bargaining-unit employees will not be among the twenty-five (25) ACE positions that may 
be involuntarily reduced due to the Merger integration process in years three through five 
following the closing of the Merger. These commitments provide reasonable assurance that the 
Merger will not negatively impact current ACE employees, and will provide the benefit of 
additional employment if the Merger closes. In addition, with the commitment to continue to 
meet obligations to ACE employees and retirees with respect to pension and retiree health 
benefits, the Board is satisfied that employees and retirees are reasonably protected under the 
Settlement. Moreover, Joint Petitioners agree to provide financial assistance for outplacement 
services to employees terminated as a result of the Merger. This added service will also benefit 
those directly affected by the merger. 

Based on the foregoing and a thorough examination of the record in this proceeding with 
respect to the impact of the Merger on ACE employees, the Board HEREBY FINDS that the 
standards contained in N.J. SA 48:2-51.1 and N.J.AC. 14: 1-5.14(c) with respect to employees 
are met. The Settlement represents that there will be no change in staffing levels, except for 
employees terminated for cause, for two years. Thereafter, there are limitations as to the 

87 NRG Comments at 3-4, fn 2. 
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reduction in the number of employees during years three through five post-merger. There will 
be no reduction in the number of bargaining unit employees, and ACE is committed to hiring an 
additional sixty bargaining unit employees during the 24 months following merger 
consummation. In addition, Exelon is committed to continue existing benefits with respect to 
pensions and retiree health care. With respect to employees, the two-year limitation on 
termination appears fair to both employees and ratepayers. Furthermore, hiring in the 
operations areas appears likely to more than offset job losses in other areas of the company. In 
summary, with respect to employees, the Board HEREBY FINDS a positive benefit and, at a 
minimum, no adverse impact. 

Impact on the Provision of Safe and Adequate Service 

The Joint Petitioners state that the Settlement contains significant reliability commitments 
including enhanced penalties for failure to meet the service level guarantees, and a continuation 
through 2021 of the successful RIP which was otheiWiSe scheduled to conclude in 2016.88 Joint 
Petitioners argue that imposing additional capital spending requirements beyond the 90% RIP 
requirement in Paragraph 16 of the Settlement is not needed. 89 Joint Petitioners note that the 
RIP requires regular meetings with both Board Staff and Rate Counsel, as welt as annual 
reporting on actual reliability performance. 90 These requirements, coupled with the spending 
commitments in the Settlement, will, in the Joint Petitioners' view, provide the Board and Rate 
Counsel with a high level of confidence that ACE is making the necessary capital investments.91 

Joint Petitioners also argue that ACE must be provided with sufficient flexibility in managing its 
budget to respond to changing conditions or to take advantage of costs savings or other 
efficiencies that may create opportunities for prudent spending reductions. 92 

Based on the foregoing and a thorough examination of the record in this proceeding with 
respect to the impact of the Merger on service provided by ACE, the Board HEREBY FINDS 
that the standards contained in N.J.S.A 48:2-51.1 and N.J.AC. 14: 1-5.14(c) have been met 
and that the merger Settlement provides positive benefits with respect to ACE's ability to 
provide safe, adequate, proper and reliable customer service by continuing the commitments of 
the RIP. 

Impact on Competition: 

As noted above, N.J.S.A. 48:2-51.1 requires that the Board evaluate the impact of the proposed 
acquisition on competition. The Settlement provisions that address the impact of the Merger on 
competition, and sufficiently demonstrate there will be no adverse consequences to competition 
in New Jersey as a result of the Merger including the following: committing to stay in PJM, 
engaging separate advocacy employees, complying with the ACE-PEPCO Merger Stipulation 
and Order, engaging in electric generation interconnection studies and allowing the PJM Market 
Monitor review of Exelon's Demand-Resource bids in PJM energy, reserves and capacity 
markets. 

For example, with respect to Electric Generation Interconnection Studies, Exelon and its 
Affiliated Transmission Companies will identify three independent third-party engineering 
consulting firms that are qualified to conduct facilities studies under the PJM generator 

aa Exhibit JP~25, Statement in Support at 8~9. 
89 1d. at 12. 
90 Ibid. 
91 1.b.& 
92 l..b.irL 

37 DOCKET NO. EM14060581 



interconnection process. In addition, parties will have the opportunity to review the choice of 
consulting firms and to propose other independent third party engineering consulting firms for 
consideration which, if approved, cannot later be removed by Exelon from the list without good 
cause as determined by the PJM Market Monitor or the FERC. The Settlement further provides 
the opportunity for a generation developer looking to interconnect to the transmission system of 
one of Affiliated Transmission Companies, at its own expense and discretion, to direct PJM to 
utilize one of the identified firms to conduct the Facilities Study for its generation project for any 
upgrades and interconnection facilities required on the Affiliated Transmission Company's 
facilities. The Board HEREBY FINDS that these provisions including Exelon Affiliated 
Transmission Company's commitment to cooperate with and, as requested, provide information 
to PJM and the independent engineering consulting firms as needed to complete aU work within 
the normal scope and timing of the PJM interconnection process, and other reporting 
requirements and a process for dispute resolutions provide sufficient protections which mitigate 
concerns about any competitive advantages in this area as raised by Monitoring Analytics. 

With respect to concerns about Exelon's commitment to stay in PJM, the Board HEREBY 
FINDS that the ten year period in the Settlement adequately addresses these concerns by 
Exelon committing that ACE, Delmarva Power, Pepco, PECO and BGE will remain as members 
of PJM until January 1, 2025; provided, however, that if there are significant changes to the 
structure of the industry or to PJM, including markets administered by PJM, during that period 
that have material impacts on ACE, Delmarva Power, Pepco, PECO or BGE, then any of those 
companies may file with FERC to withdraw from PJM. The Parties to this Settlement may 
participate in the proceeding in which FERC will review the withdrawal request and may contest 
before FERC the companies' assertion that there are significant changes to the structure of the 
industry or to PJM. 

The Settlement also protects against the generation affiliates of Exelon speaking on behalf of 
other affiliates whose interests may not coincide with those of the generators. According to the 
Settlement, Exelon shall utilize separate legal and government-affairs personnel, support 
personnel, and separate law firms and consultants to advocate before the Board on behalf of 
Exelon Generation and Constellation, on the one hand, and Affiliated Transmission Companies 
on the other. This, as well as compliance with the Board's affiliate relations and fair competition 
rules, should assist in preventing the competing interests of Exelon Generation and 
Constellation from negatively impacting the interests of the Affiliated Transmission Companies 
and the utilities. The Board HEREBY FINDS that the separation of employees to engage in 
advocacy is a reasonable measure to avoid unfair competitive practices. 

With respect to the compliance with the Stipulation in ACE-PEPCO Merger Order, the 
Settlement provides that Exelon commits to comply with the competition-related provisions 
(paragraphs 1-14 as set forth above, and as modified to reflect this Merger) of the stipulation 
embodied in the Board's June 2002 Order approving the merger of ACE and Pepco (219 P.U.R. 
41

h 235), BPU Docket No. EM02090633. The Board HEREBY FINDS these commitments will 
further ensure that the Settlement protects competition as well as Exelon's agreement that the 
PJM Market Monitor may review its Demand-Resource bids in PJM energy, reserves and 
capacity markets. 

The Board HEREBY FINDS that the Settlement sufficiently addresses many aspects of 
Monitoring Analytics' requests for protections regarding competition. Therefore, the Board 
believes that the additional measures requested are not necessary. 

Based on the foregoing and after a thorough examination of the entire record in this proceeding 
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with respect to the possible impact of the Merger on competition, the Board HEREBY FINDS 
that the standards contained in N.J.S.A. 48:2-51.1 and N.J.A.C. 14: 1-5.14(c) with respect to 
competition are met. At the distribution level, there is no direct impact on competition as ACE 
purchases any needed electric supplies through the BGS process. In the wholesale market, 
FERC accepted the Joint Petitioners' filing and approved the transaction without conditions after 
conducting its own review of potential competitive impacts. In addition, the Antitrust Division of 
the United States Department of Justice has completed its review and closed its investigation 
without imposing conditions or requiring mitigation. PHI is a holding company with subsidiaries 
that provide distribution and transmission while Exelon is a holding company with subsidiaries 
that provide distribution, transmission and generation. To the extent that transmission and 
generation provide competing products, competition may be reduced relative to the present PHI 
structure. However, the Joint Petitioners have agreed to a number of measures to assure 
balance with regard to interconnection and access, and the Board notes its support for Exelon's 
agreement to use separate employees for advocacy. In summary, with respect to competition, 
the Board HEREBY FINDS that the Merger will not have any adverse impact. 

Most Favored Nation Provision 

As previously noted, the Settlement contains a ''Most Favored Nation" ("MFN") provision for the 
purpose of insuring that, "in the aggregate, New Jersey will be treated as favorably as Maryland, 
Delaware and the District of Columbia with respect to benefits (both financial and non.financial) 
provided to customers." 

The Settlement provides that if there is an outcome, whether it is by settlement or by litigation, 
where more value is given to customers, and Exelon accepts these terms, Exelon commits to 
providing those financial and non-financial benefits to New Jersey. In the event Board Staff or 
Rate Counsel finds the amount or form of compensation offered by Exelon to be insufficient, 
then Board Staff or Rate Counsel may petition the Board to require that. Exelon provide 
increased benefits in New Jersey. Exelon shall be permitted, in its sole discretion, to decline to 
accept any substitution of terms and conditions, in which case this Stipulation will be null and 
void. Exelon agrees to supply non-privileged information which Board Staff or Rate Counsel 
may request to determine the value of any benefits. The Parties agree that the purpose of this 
Paragraph is to assure a fair allocation of the costs and benefits associated with this transaction 
to ACE customers. 

In response to a question from Commissioner Fiordaliso, at the January 14, 2015 hearing, 
Darryl Bradford, General Counsel of Exelon, explained the MFN provision. Mr. Bradford stated 
that in the event other state commissions received a better outcome than New Jersey, the MFN 
provision provides "if there is an outcome, whether it's by settlement or by litigation where more 
value is given to customers in terms of the Customer Investment Fund and Exelon accepts that, 
and says we're going to go fo!Ward with it, that we come back and square that in New Jersey.~ 
Mr. Bradford also noted there was a similar provision to address non-monetary provisions that 
might be accepted in other jurisdictions.93 

The Board HEREBY FINDS this provision provides additional assurance that the positive 
benefits of the Merger to the ratepayers and the State of New Jersey are not "illusory." 

93 T 32·33. 
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Provisions Supporting Other Requested Approvals 

As noted above, the Joint Petitioners sought additional approvals in connection with the 
proposed Merger: approval for ACE and PHI to participate in the Exelon General Services 
Agreement; approval for ACE to participate in the PHI money pool, and approval to move ACE's 
books and records to PHI's offices in Washington, D.C. The Settlement addresses these and 
other matters, as stated previously within this Order, which the Board HEREBY FINDS may 
provide benefits to or, at a minimum, result in no adverse impact on customers and the State of 
New Jersey. 

Ring Fencing and Corporate Structure 

Specifically with respect to the Corporate Organization, Governance, Financial Integrity and 
Ring~Fencing, the Settlement calls for certain terms which will assist in ensuring that the Merger 
results in good corporate practices while also insulating ACE from potential financial impacts 
resulting from decisions by other affiliates under merged parent company. The Settlement calls 
tor ACE to maintain its separate existence as a separate corporate subsidiary and its separate 
franchises, obligations and privileges. ACE will continue to maintain separate books and records 
at the corporate headquarters of PHI in Washington, D.C. and within twenty working days after 
a request, provide access to Board Staff and Rate Counsel to ACE's original books and records 
in New Jersey. The Settlement addresses the role of the SPE and states that ACE will not incur 
or assume any debt, including the provision of guarantees or collateral support, related to this 
Merger or any future Exelon acquisition. In addition, the Settlement should protect PHI and its 
utility affiliates, including ACE from a bankruptcy of Exelon and EEOC. 

Moreover, the SPE shall maintain adequate capital in light of its contemplated business 
purpose, transactions and liabilities. In addition, PHI will have a board of directors consisting of 
7 or more people with at least three members of the PHI board must be "independent". A 
voluntary petition for bankruptcy by the SPE will require the affirmative consent of the holder of 
the Golden Share, and the unanimous vote of the SPE board of directors. A voluntary petition 
for bankruptcy by PHI will require the affirmative consent of the holder of the Golden Share, the 
unanimous vote of the SPE board of directors. The SPE will maintain arms~length relationships 
with each of its affiliates and observe all necessary, appropriate and customary company 
formalities in its dealings with its affiliates. PHI and PHI's subsidiaries will maintain arms-length 
relationships with Exelon and its affiliates, including the SPE. 

At all times, the SPE will hold itself out as an entity separate from its affiliates, will conduct 
business in its own name through its duly authorized directors and officers and comply with all 
organizational formalities to maintain its separate existence. PHI and its subsidiaries will hold 
themselves out as separate entities from Exelon and the SPE, conduct business in their own 
names. ACE will not include in any of its debt or credit agreements cross-default provisions 
between ACE securities and the securities of Exelon or any other Exelon affiliate. ACE will not 
include in its debt or credit agreements any financial covenants or rating~agency triggers related 
to Exelon or any other Exelon affiliate. 

These and other provisions of the Settlement are significant in insulating ACE from any financial 
decisions that may be made on behalf of other affiliates under the merged parent company. 
The Board HEREBY FINDS that these and other provisions of the Settlement will assist in 
ensuring that the Merger will continue and should ensure good corporate practices and 
processes that lead to corporate integrity and insulate the affiliates such as ACE from financial 
decisions made by other affiliates or the parent company. 
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The Settlement also addresses Affiliate Transactions and the General Services Agreement 
("GSA"). The GSA establishes controls and procedures designed to provide reasonable 
assurance that PHI's subsidiaries will not bear costs associated with the business activities of 
any other Exelon affiliate other than the reasonable costs of providing materials and services to 
PHI. PHI and its subsidiaries will maintain reasonable pricing protocols for determining transfer 
prices for transactions involving non-power goods and services between PHI and its 
subsidiaries and Exelon and any Exelon affiliate consistent with the requirements of the Board 
and FERC. PHI and its subsidiaries, including ACE, will execute the GSA filed with the Joint 
Petition as Exhibit 0. Joint Petitioners agree to allocate costs to ACE in a manner that either 
substantially complies with the current PHI GSA, or results in a lower allocation of costs in the 
aggregate. The Parties agree they shall work together to determine the format of an annual 
filing of EBSC costs charged to ACE that will be substantially in the same format as ACE's 
current, annual filing. The filing will be made by June 30th of each subsequent year, and will 
include a copy of EBSC's FERC Form 60 as well as detail on the actual EBSC allocations and 
costs charged to ACE during the prior year. ACE shall also make an ongoing commitment to 
explain any change to allocation factors to ACE that are more than five percentage points 
versus the previous year. ACE shall also make available on request any prior months' variance 
reports regarding EBSC's billings to ACE. 

The Settlement also calls for EBSC costs to be directly charged whenever practicable and 
possible. In its next base rate proceeding, ACE shall file testimony addressing EBSC charges 
and the bases for such charges. ACE's testimony shall also explain any changes in allocation 
procedures that have been adopted since its last base rate proceeding. In addition, ACE will 
provide notification and/or copies of external audit reports performed by EBSC and of SEC, 
FERC, or other state regulatory commission audits and the parties. ACE agrees that the Board 
under its authority pursuant to the Electric Discount and Energy Competition Act, N.J.S.A 48:3-
50 to w 1 07, may review the allocation of costs in sufficient detail to analyze their 
reasonableness, the type and scope of services that EBSC provides to ACE and the basis for 
inclusion of new participants in EBSC's allocation formula. ACE and EBSC shall record costs 
and cost allocation procedures in sufficient detail to allow the Board to analyze, evaluate, and 
render a determination as to their reasonableness for ratemaking purposes. The Board 
HEREBY FINDS these and other provisions of the Settlement provide assurances that Exelon, 
ACE and other Exelon affiliates will comply with the New Jersey statutes and rules as well as 
insulate ACE from bearing unreasonable costs associated with business activities of any other 
Exelon affiliates and the allocation of costs among the affiliates under the GSA. The Board, 
Staff and Rate Counsel will have opportunities to review the reasonableness and prudence of 
ACE's cost allocation. 

Based on the foregoing and a thorough examination of the record in this proceeding and the 
Settlement provisions with respect to Corporate Organization, Governance, Financial Integrity 
and Ring-Fencing, Affiliate Transactions and the GSA, the Board HEREBY FINDS that these 
provisions of the Settlement have no adverse impact on ACE's ratepayers but rather may 
provide benefits that will ensure the proper separation of books, financial insulation of PHI and 
its affiliates including ACE from business transactions of Exelon and its affiliates and other 
affiliates of the merged company. The Settlement provisions will ensure that costs are properly 
allocated under the GSA and opportunities for the parties to review such allocations in future 
base rate cases and other appropriate proceedings and to review annual reports to be 
submitted by ACE. The PHI and its subsidiaries, including ACE, will execute the GSA filed with 
the Joint Petition as Exhibit D. Thus, the Board HEREBY APPROVES the GSA and HEREBY 
ORDERS that calculations and allocations under the GSA are also subject to audit. 
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PHI Money Pool Participation 

With respect to ACE's request to participate fully in the PHI money pool, Joint Petitioners note 
that the current participation limits were voluntarily agreed to by ACE in 2006. Thus, the 
Settlement contains provisions limiting participation in the PHI money pool to PHI utilities and 
PHI Service Company, with no commingling of the PHI money pool funds with Exelon. 
Additionally, the Settlement requires Exelon to give notice to the Board within seven days in the 
event that any participant in the PHI money pool is rated below investment grade by any of the 
three major credit rating agencies. 

No entities other than PHI and its subsidiaries, including the PHI utilities and PHI Service 
Company ("PHISCo"), will participate in the PHI utilities' money pool. The PHI utilities will not 
participate in any money pool operated by Exelon, and there will be no commingling of the PHI 
money pool funds with Exelon. Exelon will give notice to the Board within seven days in the 
event that any participant in the PHI money pool is rated below investment grade by any of the 
three major credit rating agencies. The documents and instruments creating the PHI money 
pool (and any modification thereof) will be subject to approval by the Board. The Board may 
revoke the right of ACE to participate in the PHI money pool or require a modification in order 
for ACE's continued full or partial participation. 

Based on the foregoing and a thorough examination of the record in this proceeding with 
respect to participation by ACE in the PHI money pool, the Board HEREBY FINDS that ACE 
may participate in the PHI money pool consistent with Joint Petitioners' commitment in 
paragraph 60 of the Settlement to obtain and submit to the Board a legal opinion within 180 
days of merger closing that Petitioners have implemented various ring-fencing measures for PHI 
and its subsidiaries. The Board has traditionally had concerns with the operation of holding 
company money pools and has closely scrutinized their operation. However, the PHI money 
pool proposed as part of this transaction appears reasonable given that the PHI utilities 
including ACE will be ring-fenced from the other more risky parts of Exelon. The ring-fencing 
should protect the regulated entity from the business and financial of other non-regulated 
business within the corporate family. Provided that ring-fencing is put in place and ACE 
complies with all provisions of N.J.S.A. 48:3-7.1 and 48:3-7.2 and N.J.A.C. 14:4-4.1, the Board 
HEREBY FINDS that the proposed money pool arrangement is reasonable. 

Relocation of Books & Records 

Requests to move the authorized location of the books and records of a New Jersey public 
ufrlity to an out-of-state location are reviewed pursuant to N.J.S.A 48:3-7.8. This statute 
permits the Board to grant such a request provided the utility makes the books and records 
available upon written notice by the Board "at such time and place within this State as the board 
may designate." Joint Petitioners have requested authority to move the books and records of 
ACE from their currently authorized location in Wilmington, Delaware to PHI's headquarters in 
Washington, D.C. The Settlement states that the Joint Petitioners will, upon request, provide 
the Board, Board Staff and Rate Counsel "access in New Jersey to ACE's original books and 
records as maintained in the ordinary course of business within twenty working days after such 
request." 

Based on the foregoing and a thorough examination of the record in this 
respect to the relocation of the books and records of ACE, the Board 
relocation of books and records is reasonable and HEREBY i\f~~~§: 
books and records to PHI offices in Washington, D.C. 

proceeding with 
FINDS that the 

relocation of 
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CONCLUSION 

In considering the Verif1ed Joint Petition at issue herein, the Board as required by N.J.S.A. 48:3-
10, N.J.S.A. 48:2-51.1 and N.J.A.C. 14:1-5.14(c) and as set forth above, has carefully evaluated 
the impact of the proposed acquisition on competition, on the rates of ratepayers affected by the 
acquisition of control, on ACE's employees, and on ACE's provision of safe and adequate utility 
service at just and reasonable rates. In doing so, the Board has carefully considered the entire 
record in this matter, including all direct and rebuttal testimony, exhibits, discovery responses, 
the Settlement, comments regarding the Settlement, and submissions by Non-signatory Parties. 
Based on the foregoing and subject to the conditions set forth herein and in the Settlement, the 
Board HEREBY CONCLUDES that the statutory criteria set forth in N.J.S.A. 48:3-10, N.J.SA 
48:2-51.1 and N.J.A.C. 14:1-5.14(c) are satisfied and that the proposed change in control can 
be accomplished without adverse impact on competition, rates, employees or the provision of 
safe and adequate utility service at just and reasonable rates, and that on balance positive 
benefits will accrue to the customers of ACE and the State of New Jersey. 

Accordingly, the Board HEREBY APPROVES the relief by the Verified Joint Petition as modified 
by the terms of the Settlement, HEREBY ADOPTS the Settlement in its entirety, and HEREBY 
AUTHORIZES the Joint Petitioners to: 

(a) take those actions necessary for the Merger to be lawfully consummated; 
(b) execute the General Service Agreement as described more fully in the Settlement; 
(c) participate in the PHI money pool under the terms and conditions described more fully 
in the Settlement and as qualified above; 
(d) relocate ACE's books and records from Wilmington, Delaware to the District of 
Columbia; and 
(e) take those actions reasonably necessary to implement the authorizations granted 
herein. 
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The Board HEREBY ORDERS that: 

(a) This Order shall not affect nor in any way limit the exercise of the authority of the Board 
or the State of New Jersey in any future petition, or in any proceeding regarding the rates, 
franchises, services, financing, accounting, capitalization, depreciation, maintenance, 
operations or any other matter affecting ACE. 

(b) This Order shall not be construed as directly or indirectly fixing for any purpose 
whatsoever any value of tangible or intangible assets now owned or hereafter owned by the 
Joint Petitioners. 

(c) Consummation of the proposed Merger must take place no later than November 1, 2015 
unless otherwise extended by the Board. 

This Order shall be effective on March Ji, 2015. 

DATED: J\ ~~~IS 

JOSEPH L. FIORDALISO 
COMMISSIONER 

DIANNE' SOLOMON 
COMMISSIONER 

BOARD OF PUBLIC UTILITIES 
BY: 

RICHARD S. MRO 
PRESIDENT 
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MARY-ANNA HOLDEN 
COMMISSIONER 

UPENDRA J. CHIVUKULA 
COMMISSIONER 
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Inquiry 5:  Any records that describe and/or include information about analysis of the prognosis for the 
next 3, 5, 10 years. 

a) What kind of information? Any information pertaining to the GSA’s role regarding its 
purchase/procurement/supply decisions in the event of an Exelon-Pepco merger. 

b) What kind of analysis? Any analysis on what the affects would be for the GSA and all of the 
federal agencies it purchases and/or supplies power for if Exelon acquired Pepco. 

c) Explain what you mean by prognosis? Over the next 3, 5, 10 years, what will an Exelon 
takeover of Pepco mean for the GSA and federal agencies? Any information on how the GSA 
analyzed the proposed settlement deal. 

 
Inquiry 6:  All decision-making points of GSA regarding whether the Merger is beneficial for the federal 
government, including, but not limited to the factors that led to the agency’s decision. 

a) Please specify what you mean by the “agency’s decision.” – By “agency’s decision,” we 
mean all decision making points of the GSA regarding its decision to not support the Exelon-
Pepco merger in its current form, and to not participate in any of the DC PSC hearings on the 
Exelon-Pepco merger. 

 
Inquiry 7:  All communications regarding the Merger, including, but not limited to communications 
between GSA and the settling parties (Exelon, Pepco, D.C. Government, etc.) regarding the settlement 
agreement, negotiation process, and GSA’s concern over original proposal. 

a) Internal GSA email addresses 
(Insert GSA office you believe created and/or controls the record. i.e. First Name.Last 
Name@gsa.gov) –  
1. ken.shutika@gsa.gov 
2. Mark.ewing@gsa.gov 
3. Amy.hudson@gsa.gov 
4. Tom.sharpe@gsa.gov 
5. Norman.dong@gsa.gov 
6. Carol.f.ochoa@gsa.gov 
7. Stephen.daniels@gsa.gov 
8. Troy.cribb@gsa.gov 
9. David.shive@gsa.gov 
10. Gerard.badorrek@gsa.gov 
11. Kris.durmer@gsa.gov 
12. Lisa.austin@gsa.gov 
13. Jerome.fletcher@gsa.gov 
14. Julia.hudson@gsa.gov 
15. Jolene.lester@gsa.gov 
16. Katy.kale@gsa.gov 
17. Reginald.cardozo@gsa.gov 
18. Lariza.sepulveda@gsa.gov 
19. Every single person from the Federal Acquisition Service who was tasked with working 

on the Exelon-Pepco merger. (Those emails not available on GSA website). 
 
…and every other email address of and and/or all GSA employees who were tasked with 
working on the Exelon-Pepco merger. (*We want to note that this seems like an 
unreasonable clarification request. The purpose of FOIA is to allow the public to access 
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this type of information. We don’t know who was working on the merger and that is 
partially why we are asking for this information in the first place.)  

b) Timeframe: Insert specific date range (from & to) – from April 2014 to present 
c) External Email Addresses 

(Insert specific mailbox addresses. These are the Mailboxes that the information will be 
searched and retrieved. i.e. First Name.Last Name@company/govt email address) -- Again, 
this is another unreasonable clarification request. How does GSA expect the Center to list all 
external email addresses? The Center is not sure how we are supposed to know this. We are 
filing this FOIA because we want to know that information.) 

 
Inquiry 8:  All communications, if any, between GSA and the National Capital Planning Commission on 
the Exelon-Pepco merger or any past utility services, about the effect to federal agencies. 

a) Which particular utility services you are inquiring about – Electric services. 
b) Explain what you mean by “effect” to federal agencies – Any impacts that an Exelon-Pepco 

merger would have on the federal agencies that GSA purchases and supplies power for. 
c) Which federal agencies – all federal agencies that the GSA purchases and supplies power 

for. 
d) Internal GSA addresses (insert GSA component or office you believe created and/or controls 

the record) –  
1. ken.shutika@gsa.gov 
2. Mark.ewing@gsa.gov 
3. Amy.hudson@gsa.gov 
4. Tom.sharpe@gsa.gov 
5. Norman.dong@gsa.gov 
6. Carol.f.ochoa@gsa.gov 
7. Stephen.daniels@gsa.gov 
8. Troy.cribb@gsa.gov 
9. David.shive@gsa.gov 
10. Gerard.badorrek@gsa.gov 
11. Kris.durmer@gsa.gov 
12. Lisa.austin@gsa.gov 
13. Jerome.fletcher@gsa.gov 
14. Julia.hudson@gsa.gov 
15. Jolene.lester@gsa.gov 
16. Katy.kale@gsa.gov 
17. Reginald.cardozo@gsa.gov 
18. Lariza.sepulveda@gsa.gov 
19. Every single person from the Federal Acquisition Service who was tasked with 

working on the Exelon-Pepco merger. (Those emails not available on GSA website) 
 

…and every other email address of any/all GSA employees who were tasked with 
working on the Exelon-Pepco merger. 

e) Timeframe: Insert specific date range – April 2014 to present 
f) External email addresses – See above. Not sure how we are supposed to know this. 

 
Inquiry 9:  All communications, if any, between GSA and any other federal agency on Exelon-Pepco 
merger or any past utility services, about the affect to federal agencies 

a) Which particular utility services you are inquiring about – Electric services 
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b) Explain what you mean by “effect to federal agencies” -- Any impacts that an Exelon-Pepco 
merger would have on the federal agencies that GSA purchases and supplies power for. 

c) Which federal agencies – all federal agencies that the GSA purchases and supplies power 
for. 

d) Internal GSA email addresses 
1. ken.shutika@gsa.gov 
2. Mark.ewing@gsa.gov 
3. Amy.hudson@gsa.gov 
4. Tom.sharpe@gsa.gov 
5. Norman.dong@gsa.gov 
6. Carol.f.ochoa@gsa.gov 
7. Stephen.daniels@gsa.gov 
8. Troy.cribb@gsa.gov 
9. David.shive@gsa.gov 
10. Gerard.badorrek@gsa.gov 
11. Kris.durmer@gsa.gov 
12. Lisa.austin@gsa.gov 
13. Jerome.fletcher@gsa.gov 
14. Julia.hudson@gsa.gov 
15. Jolene.lester@gsa.gov 
16. Katy.kale@gsa.gov 
17. Reginald.cardozo@gsa.gov 
18. Lariza.sepulveda@gsa.gov 
19. Every single person from the Federal Acquisition Service who was tasked with 

working on the Exelon-Pepco merger. (Those emails not available on GSA website) 
 
…and every other email address of the GSA employees who were tasked with 
working on the Exelon-Pepco merger. 
 

e) Timeframe – April 2014 to present 
f) External email addresses – see above. 
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             Office of Administrative Services  
   Freedom of Information Act Office       

 
                        U.S General Services Administration                        
                      1800 F. Street, NW 
                      Washington, DC 20405 
                      Telephone: (202) 501-0800 
                      Fax: (202) 501-2727 

                                                   
 

 
January 21, 2016 
 
Ms. Margaret E. Townsend 
Open Government Staff Attorney   
Center for Biological Diversity  
P.O. Box 11374   
Portland, OR 97211 
 
 
Dear Ms. Townsend:  
 
This letter responds to your GSA Freedom of Information Act (FOIA) Request No. GSA-2016-
000273, in which you requested the following records:  
 

1. Any cost/benefit analysis and/or environmental efficiency determination for the 
Merger.  
 
2. Any records that describe and/or include information about GSA’s duties with 
regard to the Merger, including, but not limited to GSA's duties to assess the 
environmental impacts to the Federal Government under the National 
Environmental Policy Act, 42 U.S.C. §§ 4321-4370h (“NEPA”).  
 
3. Any records that describe and/or include information about whether the Exelon 
takeover is advantageous to the federal government in terms of economy, energy 
efficiency, or service.  
 
4. Any records that describe and/or include information about GSA’s concerns on 
the impacts to the federal government and its management of utility services.  
 
5. Any records that describe and/or include information about analysis of the 
prognoses for the next 3, 5, 10 years.  
 
6. All decision-making points of GSA regarding whether the Merger is beneficial 
for the federal government, including, but not limited to the factors that led to the 
agency's decision. 
 
7. All communications regarding the Merger, including, but not limited to 
communications between GSA and settling parties (Exelon, Pepco, D.C. 
Government, etc.) regarding the settlement agreement, negotiation process, and 
GSA’s concern over original proposal.  
 
8. All communications, if any, between GSA and National Capital Planning 
Commission on Exelon-Pepco merger or any past utility services, about the 
affect[sic] on federal agencies.  
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9. All communications, if any, between GSA and any other federal agency on 
Exelon-Pepco merger or any past utility services, about the affect[sic] to federal 
agencies.  
 
10. All communications between GSA and legal counsel regarding decision to 
halt GSA's challenge.  
 
11. Any decision-making points of GSA regarding whether to conduct an 
Environmental Assessments or Environmental Impact Statements for the Exelon-
Pepco merger pursuant to the National Environmental Policy Act, 42 U.S.C. §§ 
4321-4370h (“NEPA”).  
 
12. Past Environmental Assessments or Environmental Impact Statements that 
GSA has prepared for utility services pursuant to the National Environmental 
Policy Act, 42 U.S.C. §§ 4321-4370h (“NEPA”). 
 
13. All records prepared for the Public Service Commission hearings regarding 
the Merger.  
 
14. All records prepared for other utility mergers involving GSA.  
 
15. All internal agency communications regarding how the Merger could affect 
the Areawide Public Utility Contract with Pepco.  

GSA hereby tenders a partial release in order to facilitate access to the available requested 
information.  Enclosed, please find the following documents: 

i. GSA Rate Intervention Activities Document  
ii. PBS NEPA Desk Guide  
iii. GSA's Intervention Filing Letter  
iv. Motion for Special Appearance  
v. GSA’s Opposition to Joint Applicants’ Motion to Reopen the Record 
vi. GSA’s Letter to Chairman Kane 
vii. GSA’s Initial Brief on the Nonunanimous Settlement Agreement 
viii. GSA’s Reply Brief on  the Nonunanimous Settlement Agreement 

 
In processing this portion of your request, GSA withheld personally identifiable information, 
specifically, the actual signatures of Federal employees in accordance with the sixth exemption 
of FOIA, 5 U.S.C.§ 52(b)(6).  This is done because public disclosure of this information would 
constitute an unwarranted invasion of personal privacy.  
 
You have the right to appeal the denial of the information withheld under FOIA.  To do so, you 
must write within 120 days of your receipt of this letter to: 
 

U.S. General Services Administration 
FOIA Requester Service Center (H1C) 

1800 F Street, NW, Room 7308 
Washington, DC  20405 

  



2 

Your appeal must be in writing and should contain a brief statement of the reason(s) why the 
withheld information should be released.  Please enclose copies of your initial request and a 
copy of this letter.  Both the appeal letter and the envelope should be marked prominently 
“Freedom of Information Act Appeal.” 

Portions 5, 6, 7, 8, and 9 of your request require further clarification because they currently do 
not allow the person most familiar with this subject matter to reasonably ascertain exactly which 
records are being requested. FOIA requires that information requests “reasonably describe” the 
records sought. 5 U.S.C. § 552(a)(3)(A); 41 CFR 105-60.401(a). GSA therefore seeks a more 
specific description in those portions of your request. 41 CFR 105-60.401(b).  

Inquiry 5: Any records that describe and/or include information about analysis of the prognosis 
for the next 3, 5, 10 years.  

a) What kind of information?  
b) What kind of analysis? 
c) Explain what you mean by prognosis? 

 
Inquiry 6: All decision-making points of GSA regarding whether the Merger is beneficial for the 
federal government, including, but not limited to the factors that led to the agency's decision.  
 

a) Please specify what you mean by “the agency’s decision.” 
 
Inquiry 7: All communications regarding the Merger, including, but not limited to 
communications between GSA and settling parties (Exelon, Pepco, D.C. Government, etc.) 
regarding the settlement agreement, negotiation process, and GSA’s concern over original 
proposal.  
 

a) Internal GSA Email Addresses  
(Insert GSA office you believe created and/or controls the record.  
i.e. First Name.Last Name@gsa.gov) 

b) Timeframe: Insert specific Date Range (from & to)  
c) External Email Addresses  

(Insert specific mailbox addresses. These are the Mailboxes that the Information will be 
searched & retrieved.  i.e  First Name.LastName@Company/Govt Email Address)  

 
Inquiry 8: All communications, if any, between GSA and the National Capital Planning 
Commission on the Exelon-Pepco merger or any past utility services, about the effect to federal 
agencies.  
 

a) Which particular utility service(s) you are inquiring about.  
b) Explain what you mean by “effect” to federal agencies. 
c) Which federal agencies.   
d) Internal GSA Email Addresses  

(Insert GSA component or office you believe created and/or controls the record.  
i.e. First Name.Last Name@gsa.gov) 

e) Timeframe: Insert specific Date Range (from & to)  
f) External Email Addresses  

(Insert specific mailbox addresses. These are the Mailboxes that the Information will be 
searched & retrieved.  i.e  First Name.LastName@Company/Govt Email Address) 
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Inquiry 9: (All communications, if any, between GSA and any other federal agency on Exelon-
Pepco merger or any past utility services, about the affect[sic] to federal agencies).  
 

a) Which particular utility service(s) you are inquiring about.  
b) Explain what you mean by “effect” to federal agencies. 
c) Which federal agencies.  
d) Internal GSA Email Addresses  

(Insert GSA component or office you believe created and/or controls the record. i.e. First 
Name.Last Name@gsa.gov) 

e) Timeframe: Insert specific Date Range (from & to)  
f) External Email Addresses  

(Insert specific mailbox addresses. These are the Mailboxes that the Information will be 
searched & retrieved.  i.e  First Name.LastName@Company/Govt Email Address) 

 
Providing this information to our Offices will assist us in narrowing down the content to focus on 
your specific area of interest.  Please provide clarifications by Wednesday, February 3, 2016. 
Your failure to do so will be interpreted as your no longer being interested in this matter and 
your FOIA request will be canceled without further notification.  This action does not constitute a 
denial of your request nor does it affect your rights to submit future FOIA requests to this 
Agency. 
 
Please reference FOIA Request number GSA-2016-000273 in your response/follow-up 
clarification. 
 
If you have further questions, please contact Ms. Hyacinth Perrault or myself via email at 
gsa.foia@gsa.gov and reference your FOIA number 2016-000273. 
 
 
Sincerely, 
 
Travis Lewis 
FOIA Branch Manager  
 
Enclosures 
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VIA EFILE AND HAND DELIVERY

March 10, 2015

David Collins, Executive Secretary
Maryland Public Service Commission
William Donald Schaefer Tower
6 St. Paul Street
Baltimore, MD 21202

7~0 E PAATT STREET SUITE 9QQ BALTIMCIRE, rJID 21202
F 41(1.244.7400 F 41t7.244.77~'2 ~vww.lfenal~le.con~

J. Joseph Curran, III

T 410-244-5466
F 410.244.7742
JCunan@venable.com

Re: Case No. 9361 - In the Matter of the Merger of Exelon Corporation and
Pepco Holdings, Inc.

Dear Executive Secretary Collins:

Exelon Corporation ("Exelon"), Pepco Holdings, Inc. ("PHI"), Potomac Electric Power
Company ("Pepco"), and Delmarva Power &Light Company ("Delmarva Power") (collectively,
the "Joint Applicants")1 are writing to advise the Commission and the parties in the above-
referencedproceeding that the State of New Jersey Board of Public Utilities, with regard to its
Docket No. EM14060581, unanimously approved the proposed merger of Exelon and PHI,
adopting in its entirety the Stipulation of Settlement that was filed with this Commission on
January 14, 2015 (See Maillog No. 162720).

An original and seventeen (17) copies of the Board's Order are enclosed for filing in the
above referenced docket. Please do not hesitate to contact me if you have any questions or
concerns.

espectfully submitted,

J. Joseph Curran, III
Counsel to the Joint Applicants

Enclosure
cc: Service List —Case No. 9361

1 The Joint Applicants also includes Exelon Energy Delivery Company, LLC and Special Purpose Entity, LLC.

(b) (6)



STATE OF NEW JERSEY 
Board of Public Utilities 

44 South Clinton Avenue, gth Floor 
Post Office Box 350 

Trenton, New Jersey 08625-0350 
www.nj.gov/bpu/ 

IN THE MATTER OF THE MERGER OF 
EXELON CORPORATION AND 
PEPCO HOLDINGS, INC. 

) 
) 
) 
) 
) 

Parties of Record: 

Agenda Date: 2/11/15 
Agenda Item: 2L 

ENERGY 

ORDER APPROVING 
STIPULATION OF 
SETTLEMENT 

DOCKET NO. EM14060581 

Colleen A. Foley, Esq., Saul Ewing LLP, on behalf of the Joint Petitioners 
Darryl M. Bradford, Esq., on behalf of Exelon Corporation, Purple Acquisition Corp., Exelon 
Energy Delivery Company, LLC and New Special Purpose Entity 
Kevin C. Fitzgerald, Esq., on behalf of Pepco Holdings, Inc. and Atlantic City Electric Company 
Thomas P. Gadsden, Esq., Morgan, Lewis & Beckius, LLP, on behalf of the Joint Petitioners 
Stefanie A. Brand, Esq., Director, New Jersey Division of Rate Counsel 
James H. Laskey, Esq., Norris Mclaughlin & Marcus, P.A., on behalf of the Independent 
Energy Producers of New Jersey 
Joseph F. Accardo, Jr., Esq., on behalf of Public Service Electric and Gas Company, PSEG 
Power LLC, and PSEG Energy Resources & Trade LLC 
Bradford M. Stern, Esq., Law Offices of Bradford M. Stern, LLC, on behalf of the Mid-Atlantic 
Renewable Energy Coalition 
Jeffrey W. Mayes, Esq., on behalf of Monitoring Analytics, LLC 
Abraham Silverman, Esq., on behalf of NRG Energy, Inc. 
James C. Meyer, Esq., Riker, Danzig, Schere Hyland & Perretti, LLP, on behalf of Rockland 
Electric Company 
Ernest Logan Weide, Esq., on behalf of the Clean Air Council 

BY THE BOARD: 

This Order addresses a Stipulation of Settlement ("Settlement") entered into by Pepco Holdings, 
Inc. ("PHI"), Atlantic City Electric Company ("ACE"), Exelon Corporation ("Exelon"), Purple 
Acquisition Corp. ("Merger Sub"), Exelon Energy Delivery Company, LLC {"EEOC"), and New 
Special Purpose Entity, LLC ("New SPE") (collectively, the "Joint Petitioners"), the Staff of the 
New Jersey Board of Public Utilities ("Board Staff''), and the Independent Energy Producers of 
New Jersey ("IEPNJ") (collectively, the "Stipulating Parties") and the Stipulating Parties 
statements' presented at the hearing on January 14, 2015. In addition, this Order will address 
the positions of and statements made on the record at hearing by the New Jersey Division of 
Rate Counsel ("Rate Counsel"), the Mid Atlantic Renewable Energy Coalition ("MAREC"), the 
Clean Air Council ("CAC"), and Monitoring Analytics, LLC ("Monitoring Analytics") and the 



position of and statement submitted post hearing by the NRG Companies ("NRG") (collectively, 
the "Non-Stipulating Parties"), as well as the testimony filed during the proceeding. 

JOINT PETITION 

On June 18, 2014, Joint Petitioners filed a Verified Joint Petition with the New Jersey Board of 
Public Utilities ("Board") seeking all necessary approvals, pursuant to N.J.S.A. 48:2-51.1, 
N.J.SA 48:3-10, N.J.S.A. 48:3-7.1 and N.J.A.C. 14:1-5.14(c) and related regulations, to 
effectuate a change of control of ACE. 

Exelon is a utility services holding company that is incorporated in Pennsylvania, maintains its 
corporate headquarters in Chicago, Illinois, and operates through its principal indirect 
subsidiaries: Exelon Generation Company, LLC ("Exelon Generation"), Baltimore Gas and 
Electric Company ("BGE"), Commonwealth Edison Company ("CornEd") and PECO Energy 
Company ("PECO"). Exelon was formed in 2000 by the merger of PECO and Unicorn 
Corporation, the parent of CornEd. In 2012, Exelon acquired Constellation Energy Group, Inc. 
(''Constellation"), which added BGE to Exelon's family of energy distribution utilities. Exelon, 
through its subsidiaries, both generates electricity and delivers electricity and natural gas to 
customers. Its energy delivery companies serve approximately 7.8 million customers in central 
Maryland, northern Illinois and southeastern Pennsylvania. 

EEOC is the Exelon subsidiary that directly owns 100 percent of the common stock of PECO 
and CornEd. EEOC also indirectly owns 100 percent of the common stock of BGE through 
EEOC's subsidiary RF Holdco, LLC. RFO Holdco, LLC is a bankruptcy-remote special purpose 
entity created specifically to "ring-fence" BGE. 

PECO provides electric delivery service to approximately 1.6 million customers throughout an 
area of approximately 2,100 square miles in and around the City of Philadelphia. It supplies 
natural gas service to more than 500,000 customers outside the City of Philadelphia. CornEd 
provides electric distribution service to more than 3.8 million customers in northern Illinois, and 
has a service area of approximately 11 ,400 square miles that includes the City of Chicago. 
BGE provides electric delivery service to over 1.2 million customers and gas service to over 
655,000 customers in a 2,300 square mile territory that encompasses Baltimore City and all or 
part of ten central Maryland counties. 

Exelon's generation business includes its generation fleet, wholesale energy marketing 
operations and a competitive retail sales business. Exelon Generation is a wholly-owned 
subsidiary of Exelon Ventures Company, LLC. Exelon Generation is also a retail competitive 
energy provider through subsidiaries such as Constellation New Energy, Inc. and Constellation 
Energy Gas Choice, Inc., licensed retail electricity and natural gas suppliers in New Jersey. 

New SPE is a special purpose entity being created to "ring-fence" PHI and PHI's three energy 
distribution utilities, including ACE. Merger Sub is a Delaware corporation and a wholly owned 
subsidiary of Exelon that was formed for the sole purpose of effecting the Merger. Upon 
completion of the Merger, Merger Sub will be merged into PHI and cease to exist as a separate 
legal entity. 

PHI is a public utility holding company incorporated in Delaware and headquartered in 
Washington, D.C. PHI was created in 2002 as a new holding company to effect the merger of 
Potomac Electric Power Company {"Pepco~) and the predecessor of PHI, Conectiv, LLC 
("Conectiv"). Conectiv owns 100 percent of the common stock of ACE and Delmarva Power & 
Light Company {"Delmarva Power''). As a result of that transaction, PHI owns directly or 
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indirectly three public utility subsidiaries operating in three states and the District of Columbia: 
ACE (New Jersey); Delmarva Power (Delaware and Maryland); and Pepco (Maryland and the 
District of Columbia) (collectively, the "PHI Utilities"). 1 In addition, PHI, through Pepco Energy 
Services, Inc. and its subsidiaries (collectively, "Pepco Energy Services"}, provides energy 
efficiency and other energy-related services. PHI also owns Potomac Capital Investment 
Corporation and PHI Services Company. 

PHI's energy delivery business is conducted through its three regulated utilities. ACE, a New 
Jersey corporation, presently serves approximately 544,000 electric customers in a 2,700 
square-mile area of southern New Jersey. Delmarva Power provides electric utility service to 
approximately 506,000 electric customers in an area encompassing about 6,000 square miles in 
Delaware and the Eastern Shore of Maryland. Delmarva Power also provides natural gas 
service to approximately 126,000 customers in a 275 square-mile service area that 
encompasses a major portion of New Castle County, Delaware. Pepco, a District of Columbia 
and Virginia corporation with its headquarters in the District of Columbia, distributes electricity to 
approximately 801,000 customers in the District of Columbia and Montgomery and Prince 
George's Counties in Maryland. Pepco's service area covers approximately 640 square miles. 

Pepco Energy Service ("PES") is an energy services company with a focus on energy savings 
performance contracting, underground transmission and distribution services and integrated 
power and thermal projects. PES is a licensed retail electricity and natural gas supplier in New 
Jersey. As of the date of the Joint Petition, PES did not have any active retail accounts 
because it discontinued all of its retail electric and gas marketing activities in 2009. According 
to the Joint Petitioners, as of June 2013 and November 2013 respectively, PES fulfilled all of its 
contractual service obligations to New Jersey electric and gas customers. On May 29, 2014, 
PES filed a notice with the Board that it was withdrawing its existing licenses. Thus, PES no 
longer is licensed as a retail electricity and natural gas supplier in New Jersey. 

Joint Petitioners state that the proposed change of control is to be accomplished by the merger 
of PHI with Merger Sub, a wholly-owned subsidiary of Exelon (the "Merger''), pursuant to an 
Agreement and Plan of Merger dated April 29, 2014 ("Merger Agreement"). 2 Pursuant to the 
terms of the proposed Merger Agreement, Exelon will acquire PHI in an all-cash transaction for 
approximately $6.8 billion. Upon consummation of the proposed Merger, each PHI shareholder 
will be entitled to receive $27.25 in cash for each outstanding share of PHI common stock not 
held by PHI, Exelon, Merger Sub, a PHI or Exelon affiliate, or a dissenting PHI stockholder 
properly asserting appraisal rights. PHI's stock will no longer be publicly traded. The common 
stock of Exelon will be unaffected by the Merger, with each issued and outstanding share 
thereof remaining outstanding following the Merger. There will be no change in the outstanding 
debt of ACE or PHI as a result of the Merger. To effectuate the Merger, the Joint Petitioners 
have also sought regulatory approvals from the Delaware Public Service Commission, the 
Public Service Commission of the District of Columbia, the Maryland Public Service 
Commission, the Virginia State Corporation Commission ("VSCC"), the Federal Energy 
Regulatory Commission ("FERC") and the Federal Communications Commission ("FCC"). Joint 
Petitioners indicate that approvals of the Merger from the VSCC and FERC have already been 
received. 3 

1 Exhibit JP-2, Verified Joint Petition, Paragraph 9, fn 3, noting that Conectiv owns 100 percent of the 
common stock of ACE and Delmarva Power. 
2 Exhibit JP-2, Verified Joint Petition, dated June 18, 2014, at Exhibit A. 
3 Exhibit JP-20, Rebuttal Testimony of Julie R. Solomon, at Exhibit JSR-2 (FERC Order Authorizing 
Proposed Merger, issued November 20, 2014), and Joint Petition of Pepco Holdings, Inc. et al., Case No. 
PUE-2014-00048, Order Granting Approval (dated October 7, 2014). 
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In addition to the change of control, the Joint Petitioners requested that the Board: (1.) approve 
participation by ACE and PHI in Exelon's General Services Agreement; (2.) relieve ACE of 
certain restrictions previously imposed on its participation in PHI's money pool; (3.) determine a 
consolidated income tax adjustment shall not be applied to ACE in future base rate 
proceedings, and (4.) approve the relocation of ACE's books and records from Wilmington, 
Delaware to PHI's headquarters in Washington, D.C pursuant to N.J.S.A. 48:3-7.8. 

The June 18, 2014 filing included direct testimony of Christopher M. Crane, President and Chief 
Executive Officer of Exelon; Joseph M. Rigby, President and Chief Executive Officer of PHI; 
Denis P. O'Brien, Senior Executive Vice President of Exelon and Chief Executive Officer of 
Exelon Utilities; Mark F. Alden, Vice President of Utility Oversight and Integration for Exelon; 
Charles R Dickerson, Vice President, Performance Management and Support Services of PHI; 
Carim V. Khouzami, Senior Vice President and Exelon's Chief Integration Officer of the Merger; 
Susan F. Tierney, Ph.D., a Senior Advisor with the Analysis Group, and Calvin G. Butler, Jr., 
BGE's Chief Executive Officer. 

In their filing, the Joint Petitioners propose measures to address the merger's potential impact 
on competition, employees, rates and reliability. Specifically, the Joint Petitioners proposed 
certain reliability guarantees accompanied by financial penalties and stated that the Merger 
would maintain and enhance reliability, as Exelon would share its utility operating experience, 
and best practices with ACE. The Joint Petition asserted that the Merger would strengthen 
emergency response capabilities and lead to operational and infrastructure improvements. 

The Joint Petitioners also proposed the creation of a customer investment fund of $29 million, 
commitment of employment levels for at least two years, and commitment of continued local 
presence and local charitable giving in New Jersey, and the creation of ring~fencing measures 
to protect ACE and the PHI utilities from the any risk of Exelon's generation portfolio. 4 The Joint 
Petitioners also asserted that the proposed Merger would not have an adverse impact on 
competition. 5 

PROCEDURAL HISTORY 

By Order dated July 23, 2014, the Board retained this matter for hearing, designated 
Commissioner Joseph Fiordaliso to act as presiding officer, and required that motions to 
intervene or participate be filed by August 15, 2014. On August 13, 2014, Commissioner 
Fiordaliso issued a Pre-Hearing Order setting a procedural schedule. The Procedural Schedule 
was subsequently amended by Orders dated September 5, 2014 and October 30, 2014. 

Timely filed Motions to Intervene were filed by the Independent Energy Producers of New 
Jersey (''IEPNJ"), Public Service Electric and Gas Company, PSEG Power LLC and PSEG 
Energy Resources & Trade LLC ("PS Companies"); the Mid-Atlantic Renewable Energy 
Coalition ("MAREC"), Monitoring Analytics, and NRG Energy, Inc. ("NRG"). A timely filed 
Motion to Participate was filed by Rockland Electric Company ("Rockland"). The motions were 
unopposed, and Commissioner Fiordaliso granted the motions in an Order dated September 5, 
2014. On September 24, 2014, the Clean Air Council ("CAC") filed a motion to intervene, which 
was opposed by the Joint Petitioners as untimely. By Order dated November 5, 2014, 
Commissioner Fiordaliso denied the Motion to Intervene, but granted participant status to CAC. 

4 Exhibit JP~2, Joint Petition, Exhibit C, Joint Petitioners' Commitments. 
5 Exhibit JP~2, Joint Petition at Paragraphs 29~48. 
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After public notice, Commissioner Fiordaliso presided over two public comment hearings held in 
Mays Landing, New Jersey at 3:30P.M. and 5:30P.M. on October 15, 2014. Several members 
of the public appeared at each of the hearings, and spoke in favor of the proposed Merger. All 
comments were transcribed and made a part of the record. 

In accordance with the revised procedural schedule, intervenors filed direct testimony on 
November 14, 2014. Direct testimony was filed on behalf of Rate Counsel by Andrea Crane, 
Maximilian Chang, Matthew Kahal, David Peterson, Dante Mugrace, Tyler Comings, and Paul 
Peterson. Michael Jacobs filed direct testimony on behalf of MAREC. Steven Gabel filed direct 
testimony on behalf of IEPNJ, and Joseph Bowring and Howard Haas, Ph.D., filed joint 
testimony on behalf of Monitoring Analytics. 

On December 10, 2014, the Joint Petitioners filed the rebuttal testimony of the following: Denis 
P. O'Brien, Carim V. Khouzami, Mark F. Alden, Christopher Gould, Senior Vice President, 
Corporate Strategy & Chief Sustainability Officer for Exelon, Charles R. Dickerson, Kevin 
McGowan, Vice President of Regulatory Affairs of PHI, Susan F. Tierney, Ph.D., Julie R. 
Solomon, Managing Director of Navigant Consulting, Inc., and Ellen Lapson, founder and 
principal of Lapson Advisory. No other parties filed rebuttal testimony. The parties exchanged 
several hundred data requests. In addition, numerous settlement discussions were held 
beginning in October 2014, consistent with the procedural schedule, continuing through January 
2015. 

On January 6, 2015, the Joint Petitioners advised the parties that settlement discussions were 
continuing, and proposed that hearings be adjourned until January 14, 2015. 6 The Joint 
Petitioners proposed that at the January 14, 2015 hearing any settlement reached among some, 
or all, of the parties would be entered into the record, and all parties would be provided an 
opportunity to comment on the terms of the settlement. The parties did not obiect to this 
proposal, and the Joint Petitioners' request was granted by Commissioner Fiordaliso. 

On January 14, 2015, Commissioner Fiordaliso presided over a hearing at which several of the 
parties to the proceeding jointly requested that all testimony and discovery be admitted as 
record evidence.8 Also at that hearing, the Joint Petitioners filed the Settlement executed by the 
Joint Petitioners, Board Staff, and IEPNJ. 9 All parties were permitted to make statements 
regarding the Settlement at the hearing and were permitted to file written comments by January 
16, 2015. The Joint Petitioners, Rate Counsel, MAREC, Monitoring Analytics, IEPNJ and CAC 
all commented on the Settlement. The Joint Petitioners and Rate Counsel also provided written 
statements at the hearing. 10 Monitoring Analytics and NRG filed written comments on January 
16, 2015. 

6 Joint Petitioners also proposed that evidentiary hearings set for January 12, 13, 15 and 16 be 
adjourned. No party objected to this proposal, which was granted by Commissioner Fiordaliso, with 
January 15th reserved as an alternate date in the event of inclement weather. 
7 MAREC initially requested the ability to present live surrebuttal testimony at the January 14th hearing, 
which request was granted by Commissioner Fiordaliso. MAREC later withdrew this request. 
8 Exhib'lt JP~22, Joint Request for Admission of Items into the Record executed by the Joint Petitioners, 
Staff, Rate Counsel, IEPNJ, MAREC, and IMM. NRG later indicated it consented to the Joint Request, 
and no party objected. All parties who filed testimony and responded to discovery joined in the Joint 
Request. 
9 Exhibit JP-23, Stipulation of Settlement. 
10 Exhibit JP~25, Statement of Exelon Corporation, Pepco Hol10 Exhibit JP~25, Statement of Exe!on 
Corporation, Pepco Holdings, Inc., Purple Acquisition Corp., Exelon Energy Delivery Company, LLC, New 
Special Purpose Entity, LLC and Atlantic City Electric Camp. 
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POSITIONS OF THE JOINT PETITIONERS 

Joint Petitioners acknowledge that consummation of the proposed transaction, and related 
actions, requires the Joint Petitioners to obtain Board approval pursuant to N.J.S.A. 48:2-51.1, 
N.J.S.A. 48:3-10 and N.J.A.C. 14:1-5.14(c). The Joint Petitioners further state that Exelon will 
have a service company to provide services to its subsidiaries, including ACE, with the costs of 
services provided being fairly allocated to all subsidiaries. The Joint Petitioners assert that 
Board approval of the new service company agreement is required in accordance with N.J.S.A. 
48:3-7.1. The Joint Petitioners also request that voluntary limitations regarding ACE's 
participation in the PHI money pool be removed, and that ACE be permitted to maintain its 
books and records in Washington, D.C. upon receipt of Board approval pursuant to N.J.S.A. 
48:3-7.8. Joint Petitioners also request that a consolidated income tax adjustment not be made 
in the future base rate cases of ACE should the Merger be approved. 11 

The Joint Petitioners submitted information and testimony describing the benefits the Joint 
Petitioners believe the proposed Merger would produce for the customers of ACE and the State 
of New Jersey. They also allege that the Merger will allow ACE to build upon the experience 
and expertise of the Exelon utilities in maintaining and enhancing reliability, and will offer ACE 
additional access to utility operating experience, sharing of best practices, and increased 
purchasing power to improve safety and reliability, invest in infrastructure and operational 
improvements, and deploy innovative technology. 

The Joint Petitioners offered twelve commitments, including the creation of a Customer 
Investment Fund of $29 million, specific enhanced reliability performance levels with financial 
penalties for failing to meet those performance levels, a commitment to maintain employment 
levels at ACE for at least two years, continued local presence and local charitable giving 
commitments, and implementation of a package of ring-fencing measures to protect ACE and 
the PHI utilities from the perceived risk of Exelon's generation portfolio. 12 In addition to these 
commitments, the Joint Petitioners also assert that the proposed Merger will not have an 
adverse impact on competition, rates, ACE employees or the provision of safe and adequate 
utility service at just and reasonable rates. 13 

With respect to the provision of safe and reliable utility service, Joint Petitioners state that the 
Merger will combine the expertise, experience and resources of Exelon and PHI, which will 
permit the sharing of best practices and thereby lead to operational and infrastructure 
improvements, strengthen emergency response capabilities, and facilitate the use of innovative 
technology to improve customer service and system reliability. 14 Joint Petitioners also offered a 
proposal for reliability guarantees accompanied by financial penalties in the event that the 
promised performance levels are not achieved. Joint Petitioners argue that ACE will be even 
better positioned to ensure that high quality service is maintained and enhanced. 

The Joint Petitioners further allege that the proposed Merger will have no adverse impact upon 
ACE customer rates, and that ACE's rates and terms and conditions of service in effect prior to 
the Merger will not change as a result of the Merger. 15 Joint Petitioners argue that the creation 

11 Exhibit JP-23, Stipulation of Settlement, Paragraph 6 states that no further action is required given the 
Board's decision in 1/M/0 the Board's Review of the Applicability and Calculation of a Consolidated Tax 
Adjustment, BPU Docket No. E012121771, Order Modifying the Board's Current Consolidated Tax 
Adjustment Policy, dated October 22, 2014. 
12 Exhibit JP-2, Joint Petition, Exhibit C, Joint Petitioners' Commitments. 
13 Exhibit JP-2, Joint Petition at Paragraphs 29-48. 
14 Exhibit JP-2, Joint Petition at Paragraphs 30-32. 
15 Exhibit JP-2, Joint Petition at Paragraphs 33-35. 
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of a $29 million Customer Investment Fund which may be used for direct rate credits to ACE 
customers, as well as ACE's agreement not to seek rate recovery of any acquisition premium or 
"goodwill'' associated with the Merger or of Merger transaction costs, as further evidence 
demonstrating the Merger will not have a negative impact on rates. 

With respect to ACE employees, Joint Petitioners state their commitment to honor all existing 
collective bargaining contracts following the closing of the Merger, and to ensure there is no net 
reduction in the employment levels at ACE due to involuntary attrition resulting from the 
Merger. 16 The Joint Petitioners acknowledge the Merger will result in the elimination of 
employees performing duplicative functions. They also represent that these employee 
reductions will be made at the corporate or service company level - not at ACE. The Joint 
Petitioners also state that to the extent that these employee reductions generate cost savings, a 
portion of those savings may be reflected in the ACE customer rates. Consistent with the 
requirements of N.J.S.A. 48:3-10, Joint Petitioners state that Exelon will assume PHI's 
obligations, or cause PHI to continue to meet its obligations, to ACE employees with respect to 
pension benefits. 

The Joint Petitioners also argue that the Merger will not have an adverse impact on competition 
in either the wholesale market or New Jersey's retail energy markets.17 Joint Petitioners state 
that PHI previously divested its generation facilities and purchases power only pursuant to 
requirements contracts to serve its default service load and must-take contracts with Qualifying 
Facilities entered into under the Public Utility Regulatory Policies Act of 1978. 19 Moreover, Joint 
Petitioners state that ACE's purchases to meet its default service requirements are met through 
its participation in the basic generation service ("BGS") auction operated under the direct 
supervision and approval of the Board. They argue the proposed Merger will have no impact on 
ACE's participation in the BGS auction or the Board's authority over BGS. The Joint Petitioners 
acknowledge that, following consummation of the Merger, they will be bound by ACE's 
standards and procedures to prevent preferences and unauthorized information sharing. The 
Joint Petitioners also state that all of the PHI Utilities' transmission assets are under the 
operational control of PJM Interconnection, L.L.C. ("PJM") under PJM's Open Access 
Transmission Tariff and that the approval of the FERC is required before the Merger can be 
consummated. 19 

POSITIONS OF RATE COUNSEL AND INTERVENORS 

In direct testimony, Rate Counsel, Monitoring Analytics, MAREC and IEPNJ, raised a number of 
concerns related to the proposed Merger's impact on competition, rates, employees and service 
quality and reliability. Rate Counsel, Monitoring Analytics and IEPNJ all argued that any 
approval of the Merger should include a number of conditions. Conditions proposed by these 
parties include the following: 

1. Customers should receive gross synergy savings from the Merger for ten years, or 
alternatively receive an allocation of a portion of the after-tax benefits purportedly 
accruing to PHI shareholders, with customers receiving a direct rate credit of at least 

16 Exhibit JP-2, Joint Petition at Paragraphs 36-38. 
17 Exhibit JP-2, Joint Petition at Paragraphs 39-40. 
18 Exhibit JP-2, Joint Petition at Paragraphs 39. 
19 Exhibit JP-20, Rebuttal Testimony of Julie R. Solomon, at Exhibit JSR-2 (attaching FERC Order 
Authorizing Proposed Merger, issued November 20, 2014). 
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$100 per customer. These recommendations would result in a range of financial 
benefits to customers of $90.2 million to $282 million.20 

2. The Joint Petitioners should be precluded from recovering the costs-to-achieve the 
Merger synergy savings.21 

3. The Joint Petitioners should be precluded from filing a base rate case for ACE for a 
period of three years following the closing of the Merger. 22 

4. The time frame for achieving the Joint Petitioners' enhanced reliability performance 
levels should be accelerated from 2018-2020 to 2016-2018 to dovetail with the 
conclusion of the existing Reliability Improvement Plan approved in BPU Docket No. 
ER09080664, and a financial penalty in excess of the 25 basis points proposed by the 
Joint Petitioners should be imposed in the event either enhanced reliability metric is not 
met.23 

5. The Joint Petitioners should be required to commit to attaining first quartile 
benchmarking performance by 2018. 24 

6. The Joint Petitioners should be required to extend their commitments to ACE employees 
from the proposed two-year period to a five-year period following the closing of the 
Merger.25 

7. The Joint Petitioners should be required to comply with provisions that assure there is 
adequate separation between Exelon's generation business and its transmission and 
distribution businesses. 26 

8. The Joint Petitioners should commit to remain in PJM indefinitely. 27 

9. The Joint Petitioners should permit third party independent interconnection studies.2a 
10. The Joint Petitioners should allow periodic review of transmission system element 

ratings and non-discriminatory access to natural gas supply. 29 

MAREC argued that "Exelon's regular advocacy for termination of the federal tax credits for 
renewable energy"30 and its focus on promoting its nuclear generation facilities, leads MAREC 
to believe "that Exelon will attempt to weaken New Jersey renewable energy policy that has 
been adopted by democratic process, and reduce market-based savings from competition in its 
pursuit of increased the profits from its nuclear fleet."31 MAREC argued that approval of the 
proposed merger could present significant harm to critically important policies of the State of 
New Jersey, and could raise costs to utility ratepayers. 32 

JOINT PETITIONERS' RESPONSE 

Joint Petitioners responded in their rebuttal testimony to the policy positions and proposed 
conditions raised by the other parties to the proceeding. Joint Petitioners argued that 

20 Exhibit RC-1, A Crane Direct at 4, 20-27. 
21 Ibid. 14, 24. 
22 1bid. 27-28. 
23 Exhibit RC-4, Chang Direct at 3-4, 19-20. 
24 1bid. 11-12. 
25 Exhibit RC-7, D. Peterson Direct at 6-10. 
26 Exhibit I EPNJ-1, Gabel Direct at 3. 
27 Exhibit IMM-1, Bowring/Haas Direct 3,1 at 8. Compare Exhibit RC-6, P. Peterson Direct at 5, noting the 
Joint Petitioners should be required to remain in PJM for ten years. 
28 Ibid. 3, a. See also Exhibit RC-6, P. Peterson Direct at 4, noting the Joint Petitioners should "appoint 
an independent third party to review the results of its interconnection study process." 
29 Ibid. 3, a. 
3a Exhibit MAREC-1, Jacobs Direct at 10. 
31 !d. at 13. 
32 1bid. at 15. 
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application of Board precedent would result in a synergy savings amount for customers of 
approximately $45.2 million. 33 Joint Petitioners alleged that this amount was net of costs-to
achieve the synergy savings as those costs were incurred solely to generate the synergy 
savings. 34 Joint Petitioners also asserted that Board policy was to recognize cost-to-achieve 
when conducting a ten-year calculation of synergy savings. 35 Joint Petitioners disputed the use 
of an alternative financial sharing methodology based on the acquisition premium paid to PHI 
shareholders. 36 Joint Petitioners stated that the actual premium paid to PHI shareholders was 
significantly smaller than suggested and, in any event. an acquisition premium is not savings 
that can, or should, be shared with customers.37 

Joint Petitioners argued that imposition of a rate case filing moratorium would be inappropriate 
since ACE is allegedly earning less than its authorized rate of return, and a moratorium of any 
duration would further exacerbate this situation. 38 Additionally, Joint Petitioners contend that 
there are risks and adverse consequences to a rate moratorium, including undermining ACE's 
credit standing and endangering its access to capital markets. 39 

With respect to reliability improvements, the Joint Petitioners asserted that it would be 
premature to accelerate the measurement of reliability performance to 2018 since there will not 
be sufficient time for ACE to fully realize reliability improvements from the implementation of the 
Exelon Management Model and related best practices.40 The Joint Petitioners also maintained 
that such acceleration would require additional reliability-related capital and O&M investment 
beyond ACE's current long-range plan.41 

Joint Petitioners stated that it is not practical to extend the employment commitment contained 
in the Joint Petition, and there were no current plans to reduce employment at ACE following 
the two-year commitment.42 Should the Merger close, Joint Petitioners commit to hire a 
minimum of sixty bargaining~unit employees within the twenty-four month period following the 
close of the Merger.43 

The Joint Petitioners argued that no data had been presented to indicate the Merger actually 
raises any valid competitive concerns, or would have any negative impact on retail markets in 
New Jersey. 44 Joint Petitioners also represented that Exelon does not now, and will not in the 
future, favor its generation business to the detriment of its utility distribution customers. 45 The 
Joint Petitioners also noted that Exelon has no intention of leaving PJM, has already committed 
to remain in PJM until at least 2022, but that Exelon also believes it is not appropriate to limit its 
flexibility in the event of unforeseen industry changes.46 Joint Petitioners also argued that 
FERC's approval of the Merger without conditions regarding PJM demonstrates that additional 
conditions are not needed to protect competition.47 

33 Exhibit JP-18, McGowan Rebuttal at 5-6. 
34 Exhibit JP-18, McGowan Rebuttal at 4. 
35 Exhibit JP-18, McGowan Rebuttal at 4-5. 
36 Exhibit JP-18, McGowan Rebuttal at 7-9. 
37 Exhibit JP-18, McGowan Rebuttal at 7-8. 
38 Exhibit JP-18, McGowan Rebuttal at 9-10. 
39 Exhibit JP-21, LapSon Rebuttal at 7-11. 
40 Exhibit JP-15, Alden Rebuttal at 12-13. 
41 Exhibit JP-15, Alden Rebuttal at 13. 
42 Exhibit JP-12, O'Brien Rebuttal at 28. 
43 Exhibit JP-12, O'Brien Rebuttal at 28. 
44 Exhibit JP-20, Solomon Rebuttal at 3-5. 
45 Exhibit JP-12, O'Brien Rebuttal at 14-15. 
46 Exhibit JP-12, O'Brien Rebuttal at 23. See also Exhibit JP-12, Solomon Rebuttal at 5-6. 
47 Exhibit JP-12, O'Brien Rebuttal at 23-24. 
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THE SETTLEMENT 

As previously described, the parties engaged in a number of settlement discussions between 
the months of October 2014 and January 2015. As also previously stated, in January 2015 the 
Settlement was reached among Joint Petitioners, Board Staff and IEPNJ ("Signatory Parties"). 
The Settlement was simultaneously entered into evidence and filed with the Board at the 
January 14, 2015 hearing. 

Following is a summary of the main terms of the Settlement: 48 

Impact on Rates: 

Exelon Corporation ("Exelon") will establish a Customer Investment Fund ("CIF") of $62 
million which is equivalent to $114 per distribution customer, calculated based on the 
actual customer count at 12/31/13 of 543,989 distribution customers. 

The Joint Petitioners will pay for and implement, over a five-year period following closing 
of the Merger, energy-efficiency programs (including energy-efficiency programs 
directed to benefit low-income customers) that are projected to yield a total of $15 million 
in savings to ACE customers over the life of the measures. Within six months following 
the closing of the Merger, the Joint Petitioners will submit to Board Staff and Rate 
Counsel a detailed description of the energy-efficiency programs to be implemented 
pursuant to this commitment. 

Beginning in June, 2016, and annually for the next five years, Joint Petitioners will report 
to the Board on the dollar value of the savings achieved. Savings generated by the 
energy-efficiency programs will be measured in accordance with the Mid-Atlantic 
Technical Reference Manual using Evaluation Measurement and Verification best 
practices used by regulatory jurisdictions across the country. 

Joint Petitioners commit to filing a distribution base rate proceeding in the first three 
years following the closing of the Merger. 
In the base rate proceeding ACE will not seek recovery in rates of: (a.) the acquisition 
premium or goodwill associated with the Merger; or (b.) the Transaction Costs, as 
defined in Paragraph 11 of the Settlement, incurred in connection with the Merger by 
Exelon, PHI, or their subsidiaries. 

Any acquisition premium or goodwill shall be excluded permanently from the ratemaking 
capital structure. Exelon will not record any of the impacts of purchase accounting at the 
PHI utility companies (ACE, Delmarva Power and Pepco), thereby maintaining historical 
cost accounting at each of the PHI utility companies. Exelon has received confirmation 
of its decision on purchase accounting from the Securities and Exchange Commission; 
thus no goodwill or other fair value adjustments will be recorded at the PHI utility 
companies upon the closing of the Merger. 

For the purposes of the Settlement, Transaction Costs are defined as: (a.) consultant, 

48 Although the terms of the Settlement are discussed in some detail in this Order, the full terms of the 
Settlement are enumerated in the document filed with the Board on January 14, 2015. Should there be 
any conflict between this summary and the Settlement, the terms of the Stipulation control, subject to the 
findings and conclusions of this Order. 
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investment banker, regulatory fees and legal fees associated with the Merger agreement 
and regulatory approvals; (b.) purchase price, change-in-control payments, retention 
payments, executive severance payments and the accelerated portion of SERP 
payments; (c.) costs associated with the shareholder meetings and proxy statement 
related to Merger approval by the PHI shareholders, and (d.) costs associated with the 
imposition of conditions or approval of settlement terms in other state jurisdictions. 
Board Staff and Rate Counsel shall have the right to see whether other costs incurred 
might fit within the "transaction costs" category and to advocate that such costs should 
be considered as non-recoverable transaction costs in a subsequent distribution base 
rate proceeding. 

ACE shall file, in future base rate cases, information on two alternative capital structures. 
One of the alternatives will be the use of a consolidated capital structure based on the 
capital structure that is maintained by PHI. The second alternative will be a stand-alone 
ACE capital structure. The parties to future base rate cases shall be free to argue for 
the benefits and appropriateness of using either capital structure for ratemaking 
purposes or another alternative capital structure. 

Impact on Employees: 

ACE will maintain its local operational headquarters in Mays Landing, New Jersey. 

ACE will honor all existing collective bargaining agreements. Upon approval of the 
Merger and for at least the first two years following consummation of the Merger, Exelon 
will not permit a net reduction, due to involuntary attrition as a result of the Merger 
integration process, in the employment levels at ACE. For years three through five 
following the closing of the Merger, ACE will not permit a net, involuntary reduction due 
to the Merger integration process greater than a total of twenty-five (25) ACE positions. 

For at least the first five years following the consummation of the Merger, Exelon will 
provide current and former ACE employees compensation and benefits that are at least 
as favorable in the aggregate as the compensation and benefits provided to those 
employees immediately before April 29, 2014, or to the compensation and benefits of 
Exelon employees in comparable positions. PHI and ACE will also continue their 
commitments to workforce diversity. 

If the Merger of PHI and Exelon closes, ACE agrees to hire a minimum of sixty (60) 
bargaining-unit employees and to make a good faith effort to do so during the twenty
four (24) month period after the Merger closes. Those sixty (60) bargaining-unit 
employees wilt not be among the twenty-five {25) ACE positions that may be 
involuntarily reduced due to the Merger integration process in years three through five 
following the closing of the Merger. 

Exelon will aSsume PHI's obligations, or cause PHI to continue to meet its obligations, to 
ACE employees and retirees with respect to pension and retiree health benefits. 

Joint Petitioners will provide outplacement services to employees terminated as a result 
of the Merger. As set out in the respective severance policies of Exelon and PHI, Exelon 
employees will be provided with access to outplacement services, and PHI employees 
will receive an unrestricted cash payment (based on years of service), in addition to their 
severance payments, which can be used for outplacement services. Any expenses 
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incurred for outplacement services for executives shall be deemed a transaction cost. 

Impact on Safe and Adequate Utility Service: 

The Joint Petitioners aspire to achieve first·quartile SAIFI and CA/01 performance. For 
the purposes of this Settlement, the Signatory Parties define first-quartile performance 
across SAIFI and CAIOI using 2013 IEEE 2.5 beta definitions and exclusions across the 
Exelon peer panel of 26 utilities, which is a subset of the full IEEE annual survey panel. 
The 2013 reported numbers (SAIFI 0.85 interruptions, CAID/91 minutes) will be used for 
benchmarking. Within six months after the closing of the Merger, Joint Petitioners will 
provide a comprehensive Reliability Analysis explaining how ACE could achieve first
quartile performance. The Reliability Analysis will include detailed projects, activities, 
capital and O&M budget estimates. This Paragraph is merely an expression of the 
Signatory Parties' desire for continued reliability improvements in the ACE service 
territory and does not indicate authorization to include any specific assets or amounts in 
rate base, does not indicate authorization for any ratemaking treatment, and does not 
constitute pre-approval for any amounts spent by ACE to achieve first-quartile 
performance levels. 

ACE will achieve the following reliability performance levels by 2020, based on a three
year historical average calculated over the 2018-2020 period (excluding major events as 
calculated consistent with the methodology currently utilized by the Board): (a.) the 
System Average Interruption Frequency Index ("SAIFI") will not exceed 1.05 
interruptions; and (b.) the Customer Average Interruption Duration Index ("CAIDI'') will 
not exceed 100 minutes. If this level of reliability improvement is not achieved across 
either SAIFI or CA/01, the return on equity to which ACE would otherwise be entitled in 
its next electric distribution base rate case filed after January 1, 2021, will be reduced by 
fifty (50) basis points. The return on equity reduction would apply throughout the period 
that the rates established by that rate proceeding are in effect, and ACE would be 
required to initiate a new base rate proceeding and obtain an order from the Board 
approving new rates to end the return on equity penalty. 

ACE commits to the continuation of the Reliability Improvement Plan ("RIP~) {established 
in BPU Dkt. No. ER09080664, Order dated May 16, 2011) including its reporting 
requirements, 2016 performance targets, and budgeted reliability spending levels 
through 2015 (the previously determined reliability spending levels for 2014 and 2015 
are specified in Table One below). 

To meet the reliability commitments set forth above, ACE agrees to continue the 
programs identified in the RIP through 2021. Specifically, ACE will continue to 
implement the following component programs of the RIP: Vegetation Management, 
Priority Feeders, Load Growth, Distribution Automation, Feeder Improvement and 
Substation Improvement. ACE will also continue the reporting requirements of the RIP 
through 2021 and will continue to offer to meet quarterly with Board Staff and Rate 
Counsel. The forecasted budget for reliability spending for ACE from 2016 through 2019 
is contained in Table One below and will be updated for 2020 and 2021 when it 
becomes available. During the period 2016 through 2021, ACE commits to spend at 
least 90% of the aggregate budget amount over those six years, adjusted to reflect 
actual synergy savings net of costs to achieve. ACE is free to move resources between 
the spending categories noted below, and between budget years, to address reliability 
conditions and needs as they arise. Beginning six months after the closing of the 
Merger, ACE commits to provide reports to Rate Counsel and Board Staff on a semi-
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annual basis indicating its spending levels under this provision. Information regarding 
base distribution capital spending is provided for reference purposes only in Exhibit One 
to this Settlement. 

Table One 
Atlantic City Electric Company 

Spend by Budget Category (2014-2019) 

Note: All 
dollars are 
in millions 

Categories Forecast 
20141 2015 I 2016 I 2017 I 20181 2019 

Reliability Improvement Program 
Priority Feeders 7.8 5.0 10.0 10.0 10.0 5.0 
Load Growth 20.1 7.4 23.2 19.4 23.5 30.8 
Distribution Automation 3.3 3.3 10.6 8.6 8.6 6.1 
Feeder Improvement 6.7 4.7 7.5 8.0 8.5 5.5 
Substation Improvement 3.6 1.5 3.8 4.6 2.3 0.7 

Total Reliability Improvement 41.5 21.9 55.1 50.6 52.9 48.0 
Program Spending 

Vegetation Man~gement 
(Operations and Maintenance E~nse 

Total 14.4 114.6 14.6 1 14.6 1 14.6 1 14.6 

For a period of five years following the closing of the Merger, ACE will continue to meet 
with Board Staff and Rate Counsel on a quarterly basis regarding customer service
related issues, and to continue the reporting requirements contained in the Customer 
Service Improvement Plan established in BPU Dkt. No. ER09080664, Order dated May 
16, 2011. ACE agrees for the five years following the closing of the Merger, to conduct 
6,500 Moment of Truth surveys annually beginning in 2015, unless Board Staff and Rate 
Counsel agree a fewer number of surveys can be conducted. In 2016, ACE will institute 
measures and devote additional resources to comply with the Board's directive to have 
"no more than 1 ,500 customer complaints per year reported to the Board by its 
customers." 

Within six months following the closing of the Merger, ACE will provide to Board Staff 
and Rate Counsel an update regarding the status of its approach on how it will reduce its 
customer complaints. ACE will focus on its high level of customer credit complaints and 
determine the corrective action needed to reduce future re-occurrences. The Root 
Cause Analysis Overview provided in Rate Counsel Discovery Request RCR-C1-19 
provides a reasonable outline of an approach to address and resolve frequently 
recurring customer issues such as credit related complaints. ACE will provide to Board 
Staff and Rate Counsel its plan to implement its Root Cause Analysis within three 
months from the closing of the Merger. ACE will include in a quarterly report to Board 
Staff and Rate Counsel, among other information, the number and cause of complaints 
reported to the Board by its customers each calendar quarter. 
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ACE will review its policies and processes for establishing deferred payment 
arrangements (DPAs), and will provide reasonable and accommodating policies to 
negotiate terms with customers on a case-by-case basis, permitting extended payment 
periods, and reducing initial down payment requirements. ACE will track the status of all 
its customers with a DPA and identify those customers whose status it currently reports 
as "Unknown. n ACE will provide to Board Staff and Rate Counsel its plan to increase the 
portion of its deferred payment arrangements that are successfully repaid and to track 
the status of its "Unknown" DPA customers within three months following the closing of 
the Merger. · 

ACE will maintain, enhance and promote programs that provide assistance to low
income customers. 

In New Jersey, Exelon and its subsidiaries shall, during the ten-year period following 
consummation of the Merger, provide at least an annual average of charitable 
contributions and traditional local community support that exceeds PHI's and ACE's 
2013 level of $709,000. 

Impact on Competition: 

Joint Petitioners agree to abide by New Jersey regulations regarding Affiliate Relations, 
N.J.A.C. 14:4-3.1 et seq., and the New Jersey regulations and Board Orders regarding 
provision of BGS. 

Exelon agrees to the following competition protections. For purposes of this agreement, 
"Affiliated Transmission Companies" are ACE, Delmarva Power, Pepco, PECO, BGE 
and Commonwealth Edison ("CornEd"), and any transmission owning entity that is in the 
future affiliated with Exelon and is a member of PJM. "Exelon" refers to Exelon and its 
affiliates and subsidiaries. 

A. Electric Generation Interconnection Studies 

Exelon commits that its Affiliated Transmission Companies will each identify, with 
PJM's concurrence, at least three independent third-party engineering consulting 
firms that are qualified to conduct Facilities Studies under the P JM generator 
interconnection process. Exelon shall provide notice and a list of such firms to 
the Parties to this Settlement thirty days prior to submission to PJM. The Parties 
shall have the right to provide comments to Exelon or PJM for their review with 
respect to such submission. The parties or any generation interconnection 
applicant may propose other independent third-party engineering consulting firms 
to Exelon for its consideration with respect to adding them to this list of qualified 
firms. Exelon shall make a decision with respect to whether any proposed 
independent third-party engineering consulting firm can be included on such list 
within thirty days of a request to include any such proposed firm. Once 
approved, Exelon shall not be permitted to remove a third-party engineering 
consulting firm from such list unless and until it can demonstrate good cause as 
determined by the PJM Market Monitor or the FERC. 

Any generation developer that desires to interconnect to the transmission system 
of one of Exelon's Affiliated Transmission Companies may, in the developer's 
discretion and at the developer's expense, direct PJM to utilize one of the 
identified firms to conduct the Facilities Study for its generation project for 
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upgrades and interconnection facilities required on the Affiliated Transmission 
Company's facilities. 

For all interconnection studies performed by a listed independent third~party 
engineering consulting firm, the Exelon Affiliated Transmission Company will 
cooperate with and, as requested, provide information to PJM and the 
independent engineering consulting firm as needed to complete all work within 
the normal scope and timing of the PJM interconnection process. The Affiliated 
Transmission Company will provide to PJM the cost estimate for any facilities for 
which it has construction responsibility assigned in the PJM Interconnection 
Se!Vices Agreement. If a dispute arises in connection with the Study performed 
by the independent engineering consulting firm or the Affiliated Transmission 
Company, then the generation developer or the Affiliated Transmission Company 
may pursue resolution of the dispute through the process laid out in the PJM 
Tariff. Affiliates of Exelon that are pursuing the development of generation within 
the service territories of one of the Affiliated Transmission Companies shall, at 
their own expense, direct PJM to utilize one of the independent engineering 
consulting firms to conduct the Facilities Study for upgrades and interconnection 
facilities required on the Affiliated Transmission Company's facilities and the 
Feasibility Study and System Impact Study shall be performed by PJM. Nothing 
in this Paragraph precludes an applicant, as part of its project team, from 
contracting with other contractors to assist it in the PJM interconnection process 
at its sole discretion. 

B. Commitment to Stay in PJM 

Exelon commits that ACE, Oelma!Va Power, Pepco, PECO and BGE will remain 
as members of PJM at least until January 1, 2025; provided, however, that if 
there are significant changes to the structure of the industry or to PJM, including 
markets administered by PJM, during that period that have material impacts on 
ACE, Delmarva Power, Pepco, PECO or BGE, then any of those companies may 
file with FERC to withdraw from PJM. 

C. Separate Employees To Engage in Advocacy 

Exelon shall utilize separate legal and government-affairs personnel, support 
personnel, and separate law firms and consultants to advocate before the Board 
on behalf of Exelon Generation and Constellation, on the one hand, and Affiliated 
Transmission Companies on the other. 

D. Compliance with Stipulation in ACE-PEPCO Merger Order 

Exelon commits to comply with the competition-related provisions (paragraphs 1~ 
14 set out below, modified to reflect this Merger) of the stipulation embodied in 
the Commission's June 2002 Order approving the merger of ACE and Pepco 
(219 P.U.R. 41

h 235), BPU Docket No. EM02090633. 

1. A{CE] shall transact business with Exelon's 
generation and marketing affiliates in the same 
manner as A{CE] transacts business with 
unaffiliated competitive generators and marketers, 
shall provide no preferences to such affiliates and 

15 DOCKET NO. EM14060581 



shall provide no competitive information to such 
affiliates that is not provided on the same basis and 
contemporaneously to such unaffiliated entities. 
Notwithstanding the above, it is understood and 
agreed that Exelon's service corporation, 
generation and trading affiliates will provide A[CE] 
with research and analyses concerning energy 
markets and pricing, energy risk management 
support and related services which research and 
analyses shall not promote Exelon's generation 
business or trading operations. In procuring power 
for A[CE]'s BGS, (i) A[CE] and Exelon shall only 
use designated individuals who are not purchasing 
or selling power, natural gas or financial 
instruments for their competitive affiliates, and who 
are employees of an organization which is separate 
from Exelon generation or trading affiliates, which 
may be A{CE], in which employees or their 
managers receive no compensation as the result of 
sales of power achieved by Exelon generation or 
trading affiliates, except incentives provided 
through overall corporate goals and not directly 
through sale of power except as they affect 
earnings per share or similar measures; (ii) that 
employees who purchase power for A[CE] BGS 
shall operate in an area that is physically distinct 
from the wholesale trading function (i.e., separated 
by floor, wing or other building); and (iii) such 
purchases will be made specifically on behalf of 
A[CE] which will have its own identified supply 
portfolio. Additionally, A[CE]'s utility load 
forecasting shall be performed by employees of the 
utility or the service company independent and 
separate from the trading function. Finally, A[CEJ 
shall not, directly or indirectly, convey any 
preference regarding the purchase of energy for 
A[CE]'s BGS to its competitive affiliates through the 
merged entity's service corporation, or through 
Pepco or Exelon. 

2. Exelon shall operate its generation, 
marketing and trading functions distinct from 
A[CE]'s transmission and distribution business as 
separate corporate entities with separate cost 
accounting, separate operating staffs below senior 
officer level, and locations for operating personnel 
that are physically separated by address, floor, 
wing of building, with appropriate protections in the 
computer system to give effect to this separation. 
However, individuals perfonning general corporate 
functions through Exelon's service company such 
as legal, regulatory, accounting, treasury, 
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insurance, tax, and other administrative functions 
{including, but not limited to, human resources, 
building maintenance, vehicle and janitorial 
services) may provide such services to A[CE] and 
to entities performing generation, marketing and 
trading functions, so long as such individuals 
properly assign their time and costs to the proper 
entity and otherwise comply with requirements for 
non-disclosure of information. 

3. Any transfer by A[CE] of competitive 
information from A[CE] to any generation, 
marketing or trading affiliate of Exelon shall be 
contemporaneously made available to non-affiliated 
generators/suppliers, including competitive 
information regarding viable locations for 
development of generation projects, the status of 
internal policies on transmission and distribution 
issues, data and analysis of customer growth and 
new customers, customer transfers to other electric 
power suppliers, natural gas intra and inter-state 
pipeline issues and natural gas supply issues. 
Such dissemination shall be made via a public 
posting on a nondiscriminatory basis. 

4. A[CE] shall provide no preference to Exelon 
generation functions in the evaluation of and 
contracting for transmission interconnection 
construction and services or any other utility 
service. 

5. A[CE] shall provide no competitive 
information to generation affiliates of Exelon related 
to operations, output or expansion of any non-utility 
generation. Exelon shall assure that its energy 
trading groups do not receive competitively 
sensitive information from A[CE] regarding non
utility generators through the measures identified in 
numbered paragraph one above. 

6. A[CE] shall implement standards and 
procedures consistent with the terms of this 
Stipulation and also consistent with [Board} 
policies, standards and regulations, to prevent 
preferences and improper flow of information 
between A[CE] and Exelon, including Exelon's 
service corporations and its generation or 
marketing affiliates. These principles and 
procedures shall also be embedded in employee 
operating procedures and other appropriate 
documents, copies of which shall be provided to the 
[Board) within six months of the merger closing. 
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Periodic compliance training of employees shall be 
conducted so that employees are fully informed of 
the commitments herein and the associated 
restrictions on their activities as employees. 

7. A[CE] shall procure its net power supply 
requirements for its New Jersey BGS customers in 
a manner that provides no preference to Exelon or 
other affiliated sources of generation, to any 
generation addition (expansions or new generation) 
which Exelon affiliates may be planning, to Exelon's 
trading group, or its retail marketing group(s). 

B. A[CE} shall provide concurrent notice to 
Signatory Parties to this proceeding of the filing 
with the Federal Energy Regulatory Commission of 
any power purchase agreements (or agreement 
renewals) between Exelon generation or trading 
affiliates and A[CEJ for New Jersey power sales of 
longer than 90 days. The Signatory Parties reserve 
the right to argue that said purchases are subject to 
[Board) review. 

9. The provisions of this Stipulation shall apply 
to any successor companies to Exelon or affiliates 
of Exelon in the same or similar business activities 
involving A[CE]. 

10. The provisions of this Stipulation related to 
preventing subsidy, improper transfer of information 
or preference to Exelon's competitive affiliates by 
A[CE] shall also apply so as to prevent Exelon's 
service corporation, or any other affiliate acting on 
behalf of A[CE], from acting as the intermediary for 
any such subsidy, improper transfer of information 
or preference. 

11. A[CEJ, Exelon and its generation and 
trading affiliates are not precluded from taking any 
steps necessary in a time of Emergency. 
Emergency means (i) an abnormal system 
condition requiring manual or automatic action to 
maintain system frequency, or to prevent loss of 
firm load, equipment damage, or tripping of system 
elements that could adversely affect the reliability of 
an electric system or the safety of persons or 
property; or (ii) a fuel shortage requiring departure 
from normal operating procedures in order to 
minimize the use of such scarce fuel; or (iii) a 
condition that requires implementation of 
emergency procedures as defined in the PJM 
Manuals. Any such emergency situation shall be 
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reported pursuant to the A[CE] FERC-approved 
standards of conduct, pursuant to 18 C.F.R. §37.4. 

12. Disputes concerning alleged violations of 
these provisions shall be submitted for resolution to 
the [Board], which has jurisdiction over the terms of 
the Stipulation and which shall have authority to 
take such action as it deems appropriate, 
consistent with applicable law. 

13. A[CE] shall not petition for any alteration of 
these provisions for four years from the date of the 
[Board]'s issuance of a final Order in this 
proceeding. After the four year period, A[CE[ shall 
provide Signatory Parties of this Stipulation with 90-
days advance notice of its intent to file a petition 
with the [Board] seeking such changes and engage 
in good faith discussions related to the proposed 
changes with any Signatory Party so requesting. 
A[CE] shall have the burden of proof to 
demonstrate that a change or changes in Jaw, 
regulations or circumstances has occurred such 
that continued enforcement of these provisions is 
unduly burdensome or unreasonable, and that 
amendment or termination of these provisions will 
not harm the development of a competitive energy 
market. Unless altered by the [Board] in an interim 
order, the provisions set forth in paragraphs 1-13 
shall remain in effect during the pendency of any 
[Board] proceeding seeking alteration of these 
conditions. 

14. A[CE] shall honor existing contracts with 
non-affiliated, non-utility generators including future 
modifications that may be approved by the [Board]. 

E. Exelon agrees that the PJM Market Monitor may review its Demand
Resource bids in PJM energy, reserves and capacity markets. 

Most Favored Nation Provision 

The Settlement contains a "Most Favored Nation" ("MFN") provision for the purpose of 
insuring that, "in the aggregate, New Jersey will be treated as favorably as Maryland, 
Delaware and the District of Columbia with respect to benefits (both financial and non
financial) provided to customers."49 The complete terms of the MFN listed in Paragraph 
91 of the Settlement follow: 

49 Exhibit JP-25, Statement in Support at 10. 
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Exelon will provide Board Staff and Rate Counsel 
with a copy of the final Orders and Settlement 
Stipulations from Delaware, Maryland and the 
District of Columbia, following approval in aU of 
those jurisdictions, along with an analysis indicating 
the total dollar amount of the customer investment 
fund ("CIF") approved in each jurisdiction (including 
a calculation of that amount on a per distribution 
customer basis) and explaining the valuation of the 
additional customer benefits awarded in that 
jurisdiction as compared to the valuation of the 
customer benefits awarded in New Jersey 
{calculated in each case on a per-distribution 
customer basis). In recognition of the risks to New 
Jersey of approving the transaction before the other 
jurisdictions, the Parties agree that New Jersey 
should be protected in the event that the Joint 
Petitioners agree or accept orders under which 
another jurisdiction obtains a higher amount of 
direct customer financial benefits than provided 
through the CIF (calculated on a per-distribution 
customer basis) or other materially better benefits 
in the aggregate than those contained in this 
Stipulation: 

(1) If, on a per-distribution customer basis, the 
benefits provided to other jurisdictions are 
materially more beneficial in the aggregate than the 
terms of this Stipulation with respect to financial 
benefits, credits or payments to customers 
including the amount of the CIF specified in 
Paragraph 7, then Exelon will increase the financial 
benefits, credits or payments to ACE customers 
including the CIF to an equivalent amount 
calculated on a per-distribution customer basis. In 
no event will the operation of this methodology 
cause New Jersey's $62 million CIF or the $15 
million in energy-efficiency savings to be reduced. 

(2) If the benefits in any other jurisdiction that 
do not involve financial benefits, credits or 
payments to customers are materially more 
beneficial in the aggregate than the terms of this 
Stipulation that do not involve financial benefits, 
credits or payments to customers, then Exelon will 
increase the benefits provided under this 
Stipulation by the amount of any difference 
between the value of those benefits in the other 
jurisdiction and the value of those benefits under 
this Stipulation, based on the analysis showing the 
valuation of those benefits in the other jurisdiction 
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compared to the valuation of those benefits in New 
Jersey, all determined where appropriate on a pro 
rata or per-distribution customer basis. The Parties 
recognize, however, that there are differences 
among the states with respect to (a) employment 
and hiring commitments, (b) the existing level of 
charitable contributions, and (c) reliability 
performance and investment and, therefore, agree 
that those three elements will not be considered in 
the determination of whether the benefits in other 
jurisdictions are materially more beneficial than the 
terms of this Stipulation, and Exelon will not be 
required to offer to compensate New Jersey for any 
differences in the value of such elements. 

If Board Staff or Rate Counsel finds the amount or 
form of compensation offered by Exelon to be 
insufficient, then Board Staff or Rate Counsel may 
petition the Board to require that Exelon provide 
increased benefits in New Jersey. Exelon shall be 
permitted, in its sole discretion, to decline to accept 
any substitution of terms and conditions, in which 
case this Stipulation will be null and void. Exelon 
agrees to supply non-privileged information which 
Board Staff or Rate Counsel may request to 
determine the value of any benefits. The Parties 
agree that the purpose of this Paragraph is to 
assure a fair allocation of the costs and benefits 
associated with this transaction to ACE customers. 

Provisions Addressing Other Requested Approvals 

The Joint Petitioners sought additional approvals in connection with the proposed Merger: 
approval for ACE and PHI to participate in the Exelon General Services Agreement (a form of 
which was included as Exhibit 0 to the Joint Petition); approval for ACE to participate in the PHI 
money pool; and approval to move ACE's books and records to PHI's offices in Washington, 
D. C. The Settlement contains several provisions addressing these matters including the 
following: 

Corporate Organization, Governance, Financial Integrity and Ring~Fencing 

ACE will maintain its separate existence as a separate corporate subsidiary and its 
separate franchises, obligations and privileges. 

ACE will maintain separate books and records, and is authorized to maintain those 
books and records at the corporate headquarters of PHI in Washington, D.C. The Joint 
Petitioners agree to provide the Board and its Staff and Rate Counsel, upon request, 
access in New Jersey to ACE's original books and records as maintained in the ordinary 
course of business within twenty working days after such request. The Joint Petitioners 
also agree to notify the Board of any material change in the administration, management 
or condition of ACE's books and records within ten days after the event. 
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ACE will not incur or assume any debt, including the provision of guarantees or collateral 
support, related to this Merger or any future Exelon acquisition. 

Exelon will establish a limited liability company as a special purpose entity ("SPE") for 
the purpose of holding 100% of the equity interest in PHI. 

The SPE will be a direct subsidiary of Exelon Energy Delivery Company LLC ("EEOC"). 

EEOC will transfer 100% of the equity interest in PHI to the SPE as an absolute 
conveyance with the ·Intention of removing PHI and its utility subsidiaries from the 
bankruptcy estate of Exelon and EEOC. 

The SPE will have no employees and no operational functions other than those related 
to holding the equity interests in PHI. 

The SPE shall maintain adequate capital in light of its contemplated business purpose, 
transactions and liabilities; provided, however, the foregoing shall not require the owners 
to make any additional capital contributions. 

The SPE will have four directors appointed by EEOC. One of the four SPE directors will 
be an independent director, who will be an employee of an administration company in 
the business of protecting SPEs, and must meet the other independence criteria set 
forth in the SPE governing documents. One other director will be appointed from among 
the officers or employees of PHI or a PHI subsidiary. The other two SPE directors may 
be officers or employees of Exelon or its affiliates, including PHI and its subsidiaries. 

The SPE will issue a non-economic interest in the SPE (a "Golden Share") to an 
administration company in the business of protecting SPEs and separate from the 
administration company retained to provide the person to serve as the independent 
director for the SPE. The holder of the SPE's Golden Share will have a voting right on 
matters specified in the SPE governing documents, as described below. 

PHI will have a board of directors consisting of seven or more people. At least three 
members of the PHI board must be "independent" (as defined by New York Stock 
Exchange rules). Of the four remaining directors, at least one shall be selected from 
among the officers or employees of PHI or a PHI subsidiary. 

A voluntary petition for bankruptcy by the SPE will require the affirmative consent of the 
holder of the Golden Share and the unanimous vote of the SPE board of directors 
(including the independent director). A voluntary petition for bankruptcy by PHI will 
require the affirmative consent of the holder of the Golden Share, the unanimous vote of 
the SPE board of directors (including the independent director), and the unanimous vote 
of the PHI board of directors. A voluntary petition for bankruptcy for any of PHI's 
subsidiaries will require the unanimous vote of the PHI board of directors (including its 
independent directors) and the unanimous vote of the board of directors of the relevant 
PHI subsidiary. 

The SPE will maintain arms-length relationships with each of its affiliates and observe all 
necessary, appropriate and customary company formalities in its dealings with its 
affiliates. PHI and PHI's subsidiaries will maintain arms-length relationships with Exelon 
and its affiliates, including the SPE. 
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PHI's CEO and other senior officers who directly report to the Exelon CEO will hold no 
positions with Exelon or Exelon affiliates other than PHI and PHI's subsidiaries. 

At all times, the SPE will hold itself out as an entity separate from its affiliates, will 
conduct business in its own name through its duly authorized directors and officers and 
comply with all organizational formalities to maintain its separate existence and shall use 
commercially reasonable efforts to correct any known misunderstanding regarding its 
separate identity. PHI and its subsidiaries will hold themselves out as separate entities 
from Exelon and the SPE, conduct business in their own names (provided that PHI and 
each of PHI's utility subsidiaries may identify itself as an affiliate of Exelon on a basis 
consistent with other Exelon utility subsidiaries). 

The SPE shall maintain its own separate books, records, bank accounts and financial 
statements reflecting its separate assets and liabilities. PHI and each of PHI's 
subsidiaries will maintain separate books, accounts and financial statements reflecting 
its separate assets and liabilities. 

The SPE shaH comply with GAAP in all material respects {subject, in the case of 
unaudited financial statements, to the absence of footnotes and to normal year ~end audit 
adjustments) in all financial statements and reports required of it and issue such financial 
statements and reports separately from any financial statements or reports prepared for 
its affiliates; provided that such financial statements or reports may be consolidated with 
those of its affiliates if the separate existence of the SPE and its assets and liabilities are 
clearly noted therein. 

The SPE shall account for and manage all of its liabilities separately from any other 
entity, and pay its own liabilities only out of its own funds. 

The SPE shall neither guarantee nor become obligated for the debts of any other entity 
nor hold out its credit or assets as being available to satisfy the obligations of any other 
entity. 

Each PHI utility will maintain separate debt and preferred stock, if any, so that none will 
be responsible for the debts or preferred stock of affrliated companies, and each will 
maintain its own corporate and debt credit rating as well as ratings for long~term debt 
and preferred stock, if any. PHI and its subsidiaries will use reasonable efforts to 
maintain separate credit ratings for their publicly traded securities. PHI will not issue 
additional long~term debt securities. In particular, PHI shall not rollover or otherwise 
refinance its currently outstanding long-term debt by issuing new long-term debt. PHI 
and its utility subsidiaries will use reasonable efforts and prudence to preserve 
investment grade credit ratings. 

PHI will not assume liability for the debts of Exelan, the SPE, or any other affiliate of 
Exelon other than a PHI subsidiary. The PHI subsidiaries will not assume liability for the 
debts of Exelon, PHI, the SPE, the other PHI subsidiaries, or any other affiliate of 
Exelon. The SPE shall not acquire, assume or guarantee obligations of any affiliate. 
PHI will not guarantee the debt or credit instruments of Exelon, the SPE or any other 
Exelon affiliate other than a PHI subsidiary. The PHI utilities will not guarantee the debt 
or credit instruments of Exelon, PHI or any other Exelon affiliate including the SPE. 

The SPE shall not pledge its assets for the benefit of any other entity or make loans to, 
or purchase or hold any indebtedness of, any other entity. The PHI utilities wllt not 
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pledge or use as collateral, or grant a mortgage or other Hen on any asset or cash flow, 
or otherwise pledge such assets or cash flow as security for repayment of the principal 
or interest of any loan or credit instrument of, or otherwise for the benefit of, Ex€1on, PHI 
or any other Exe!on affiliate including the SPE. 

ACE will not include in any of its debt or credit agreements crossRdefault provisions 
between ACE securities and the securities of Exelon or any other Exelon affiliate. ACE 
will not include in its debt or credit agreements any financial covenants or rating-agency 
triggers related to Exelon or any other Exelon affiliate. 

The SPE will not commingle its funds or other assets with the funds or other assets of 
any other entity and shall not maintain any funds or other assets in such a manner that it 
will be costly or difficult to segregate, ascertain or identify its individual funds or other 
assets from those of its owners or any other person. 

PHI and its subsidiaries will maintain in its own name all assets and other interests in 
property used or useful in their respective business and will not transfer its ownership 
interest in any such property to Exelon or an Exelon affiliate (other than a PHI 
subsidiary) without requisite approval of the Board of Public Utilities and any approval 
required under the Federal Power Act; provided that the foregoing shall not limit the 
ability of PHI to transfer to Exelon or Exelon affiliates any business or operations of PHI 
or PHI subsidiaries that are not regulated by state or local utility regulatory authorities. 

The SPE shall ensure that its funds will not be transferred to its owners or affiliates 
except with the consent and authority of the SPE board of directors. 

The SPE shall ensure that title to all real and personal property acquired by it is 
acquired, held and conveyed in its name. 

No entities other than PHI and its subsidiaries, including the PHI utilities and PHI Service 
Company {"PHISCo"), will participate in the PHI utilities' money pool. The PHI utilities will 
not participate in any money pool operated by Exelon, and there will be no commingling 
of the PHI money pool funds with Exelon. Any deposits into or loans through the PHI 
money pool by PHI utilities shall be on terms no less favorable than the depositor or 
lender could obtain through a short-term investment of similar funds with independent 
parties. Any borrowings from the PHI money pool by a PHI utility shall be on terms 
neither less favorable nor less cost effective than the PHI utility could obtain through 
shorHerm borrowings from {including sales of commercial paper to) independent 
parties. Exelon will give notice to the Board within seven days in the event that any 
participant in the PHI money pool is rated below investment grade by any of the three 
major credit rating agencies. The documents and instruments creating the PHI money 
pool (and any modification thereof) will be subject to approval by the Board which may 
revoke the right of ACE to participate in the PHI money pool or require a modification in 
order for ACE's continued full or partial participation. 

PHISCo will remain as a subsidiary of PHI and will continue to perform functions and to 
maintain related assets currently involved in providing services exclusively to the PHI 
utilities. Other functions that are currently provided by PHISCo, including those that are 
provided to PHI utilities and to other current PHI subsidiaries, will be transferred to 
Exelon Business Services Company ("EBSC") or another Exelon affiliate in a phased 
transition over a period of time following the Merger closing. 
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PHI subsidiaries, other than PHISCo and the PHI utilities, that are currently engaged in 
operations that are not regulated by a state or local utility regulatory authority will be 
transferred to Exelon or an Exelon affiliate; provided that PHI may retain ownership of 
Conectiv LLC ("Conectiv") as a holding company for ACE and Delmarva Power; and 
Conectiv or subsidiaries of Conectiv may retain ownership of real estate and other 
assets that are used in whole or in part in the business of the PHI utilities. Post-Merger, 
PHI will not initiate or invest in new non-utility operations without first obtaining Board 
approval in a written order. Following the closing of the Merger, ACE may, without 
further approval of the Board, become a direct subsidiary of PHI, rather than remain a 
direct subsidiary of Conectiv. If ACE does not become a direct subsidiary of PHI, ACE 
will, in its first post-merger base rate case, justify and support that it is in the public 
interest for it to remain as a direct subsidiary of Conectiv rather than a direct subsidiary 
of PHI. Notwithstanding the requirements of this Paragraph or the requirements of 
Paragraphs 48, 49 and 50, ACE may continue existing arrangements related to the 
obligations of Atlantic City Electric Transition Funding LLC. 

The SPE will maintain a separate name from and will not use the trademarks, service 
marks or other intellectual property of Exelon, PHI, or PHI's subsidiaries. PHI and its 
utility subsidiaries will each maintain a separate name from and will not use the 
trademarks, service marks or other intellectual property of Exelon or its other affiliates, 
except that PHI and each of PHI's utility subsidiaries may identify itself as an affiliate of 
Exelon on a basis consistent with other Exelon utility subsidiaries. 

Any amendment to the organizational documents of the SPE that would remove or alter 
the voting or other ring-fencing requirements described above will require the unanimous 
vote of the board of directors of the SPE, including the independent director, and the 
affirmative consent of the holder of the Golden Share. 

Within 180 days following completion of the Merger, Exelon will obtain a legal opinion in 
customary form and substance and reasonably satisfactory to the Board, to the effect 
that, as a result of the ring-fencing measures it has implemented for PHI and its 
subsidiaries, a bankruptcy court would not consolidate the assets and liabilities of the 
SPE with those of Exelon or EEOC, in the event of an Exelon or EEOC bankruptcy, or 
the assets and liabilities of PHI or its subsidiaries with those of either the SPE, Exelon or 
EEOC, in the event of a bankruptcy of the SPE, Exelon or EEOC. In the event that such 
opinion cannot be obtained, Exelon will promptly implement such measures as are 
required to obtain such opinion. 

ACE will not pay dividends to its parent company if, immediately after the dividend 
payment, its common equity level would fall below 48%, as equity levels are calculated 
under the ratemaking precedents of the Board. 

ACE shall not make any distribution to its parent if ACE's corporate issuer or senior 
unsecured credit rating, or its equivalent, is rated by any of the three major credit rating 
agencies below investment grade. 

ACE shall file with the Board, within 5 business days after the payment of a dividend, the 
calculations that it used to determine the equity level at the time the board of directors 
considered payment of the dividend and the calculations to demonstrate that the 
common equity ratio immediately after the dividend payment did not fall below 48%, as 
equity levels are calculated under the ratemaking precedents of the Board. 
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ACE will file with the Board an annual compliance report with respect to the ring-fencing 
and other requirements. 

At the time the SPE is formed and every year thereafter, ACE shall provide the Board 
with a certificate from an officer of Exelon certifying: (a.) Exelon shall maintain the 
requisite legal separateness in the corporate reorganization structure; (b.} the 
organization structure serves important business purposes for Exelon; and (c.) Exelon 
acknowledges that subsequent creditors of PHI and ACE may rely upon the 
separateness of PHI and ACE and would be significantly harmed in the event 
separateness is not maintained and a substantive consolidation of PHI or ACE with 
Exelon were to occur. 

Exelon shall not, without prior Board approval, alter the corporate character of EEOC to 
become a functioning corporate entity providing common support services for PHI 
utilities. 

Exelon shall not engage in an internal corporate reorganization relating to the SPE, PHI 
or ACE, or EEOC for which Board approval is not required without 90 days prior written 
notification to the Board. Such notification shall include: (a.) an opinion of reputable 
bankruptcy counsel that the reorganization does not materially impact the effectiveness 
of PHI's existing ring-fencing; or (b.) a letter from reputable bankruptcy counsel 
describing what changes to the ring-fencing would be required to ensure PHI is at least 
as effectively ring-fenced following the reorganization and a letter from Exelon 
committing to obtain a new non-consolidation option following the reorganization and to 
take any further steps necessary to obtain such an opinion. Exelon will not object if the 
Board elects to open an investigation into the matter if the Board deems it appropriate. 
Notwithstanding the above language in this Paragraph, the Joint Petitioners shall not 
materially alter the ring-fencing plan described in this stipulation agreement without first 
obtaining approval in a written order from the Board. 

None of the cost of establishing, operating or modifying the SPE will be borne by ACE or 
its distribution customers. The cost of obtaining the opinion of legal counsel referred to 
above (or any future opinion) will not be borne by ACE or its distribution customers. 

Exelon's Board of Directors will include the PHI utilities service territories among the 
locations of Exelon's board and shareholder meetings. 

Exelon's Executive Committee will include the PHI utilities service territories among the 
locations of Executive Committee meetings. 

Upon the effective date of the proposed Merger, PHI and its utility subsidiaries will adopt 
delegations of authority setting forth the authorizations of officers of PHI and its utility 
subsidiaries to act on behalf of PHI and its utility subsidiaries without further 
authorization from Exelon Corporation. The proposed delegations of authority for PHI 
and its utility subsidiaries are set forth on Table Two of the Settlement.50 The 
delegations of authority for ACE adopted by PHI will not be amended to reduce 
authorization levels of ACE officers without prior notice to the Board of Public Utilities. 

50 Table Two has not been reproduced in this Order. Please see page 24 of the Settlement for Table 
Two. 
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The Joint Petitioners agree to implement the ring-fencing and corporate governance 
measures set out above within 180 days of merger closing for the purpose of providing 
protections to customers. Five years after the closing of the Merger, the Joint Petitioners 
shall have the right to review the provisions contained in Paragraphs 28 through 72 of 
the Settlement, and to make a filing with the Board requesting authority to modify or 
terminate those provisions. Notwithstanding such right, Joint Petitioners agree not to 
proceed with any such modification or termination without first obtaining Board approval 
in a written order. In addition, the Parties recognize that the Board at any time may 
initiate its own review or investigation regarding ring-fencing measures (or upon petition 
by any party) and order modifications that it deems to be appropriate, in the public 
interest and the best interest of ACE customers. 

Affiliate Transactions 

Exelon commits to comply, and cause ACE and other Exelon affiliates to comply, with 
the New Jersey statutes and regulations applicable to ACE regarding affiliate 
transactions. Exelon also commits that Board Staff and Rate Counsel shall have 
reasonable access to the accounting records of Exelon's affiliates that are the basis for 
charges to ACE to determine the reasonableness of allocation factors used by Exelon to 
assign those costs and amounts subject to allocation and direct charges. 

The Parties agree that PHI and lts subsidiaries, including ACE, will execute the General 
Services Agreement ("GSA") filed with the Joint Petition as Exhibit D. Joint Petitioners 
agree to allocate costs to ACE in a manner that either substantially complies with the 
current PHI GSA, or results in a lower allocation of costs in the aggregate. The Joint 
Petitioners agree to demonstrate this in the first base rate case filing occurring after the 
closing of the Merger as compared to ACE's allocated costs pre·Merger. The Parties 
shall work together to determine the format of an annual filing of EBSC costs charged to 
ACE that will be substantially in the same format as ACE's current, annual filing. The 
filing will be made by June 30th of each subsequent year and will include a copy of 
EBSC's FERC Form 60 as well as detail on the actual EBSC allocations and costs 
charged to ACE during the prior year. ACE shall also make an ongoing commitment to 
explain any change to allocation factors to ACE that are more than five percentage 
points versus the previous year. ACE shall also make available on request any prior 
months' variance reports regarding EBSC's billings to ACE. 

Controls and procedures will be designed to provide reasonable assurance that PHI's 
subsidiaries will not bear costs associated with the business activities of any other 
Exelon affiliate (other than PHI or a PHI subsidiary) other than the reasonable costs of 
providing materials and services to PHI (or a PHI subsidiary). PHI and its subsidiaries 
wilt maintain reasonable pricing protocols for determining transfer prices for transactions 
involving non-power goods and services between PHI and its subsidiaries and Exelon 
and any Exelon affiliate consistent with the requirements of the Board of Public Utilities 
and FERC. 

EBSC costs shall be directly charged whenever practicable and possible. In its next 
base rate proceeding, ACE shall file testimony addressing EBSC charges and the bases 
for such charges. ACE's testimony shall also explain any changes in allocation 
procedures that have been adopted since its last base rate proceeding. 

ACE shall also provide copies to Board Staff and Rate Counsel of the portions of any 
external audit reports performed for EBSC pertaining directly or indirectly to Exelon's 
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determinations of direct billings and cost allocations to ACE no later than 30 days after 
the final report is completed. 

ACE shall promptly notify the Board, Board Staff and Rate Counsel when it has received 
notice that the SEC, the FERC, or the state regulatory commission in any state in which 
an affiliate utility company operates has initiated an audit of EBSC. ACE shall provide 
copies of the portions of all audits highlighting the findings and recommendations and 
ordered changes to the GSA pertaining directly or indirectly to EBSC's determinations of 
direct billings and cost allocations to its affiliate utility companies, as well as any sections 
addressing ACE. If after review of such material, Board Staff or Rate Counsel 
reasonably determines that review of the remainder of such audit report is warranted, 
ACE shall make the complete report available for review in ACE's New Jersey office or 
at the Board, subject to appropriate conditions to protect confidential or proprietary 
information. 

ACE shall promptly notify the Board, Board Staff and Rate Counsel when it has received 
notice that the SEC, the FERC, or any state regulatory commission in which an affiliate 
utility company operates has issued a specific decision affecting EBSC, including a 
rulemaking, pertaining directly or indirectly to EBSC's determinations of direct billings 
and cost allocations to its affiliate utility companies. 

For assets that EBSC acquires for use by ACE, the same capitalization/expense policies 
shall apply to those assets that are applicable under the Board's standards for assets 
acquired directly by ACE. 

For depreciable assets that EBSC acquires for use by ACE, the depreciation expense 
charged to ACE by EBSC shall reflect the same depreciable lives and methods required 
by the Board for similar assets acquired directly by ACE. In no event shall depreciable 
lives on plant acquired for ACE by EBSC be shorter than those approved by the Board 
for similar property acquired directly by ACE. 

For assets that EBSC acquires for use by ACE, the rate of return shall be based on 
ACE's authorized rate of retum, unless EBSC is able to finance the asset at a lower cost 
than ACE. In such cases, the lower cost financing will be reflected in EBSC's billings to 
ACE, and the resulting benefit will be passed on to ratepayers. 

The Board and Rate Counsel will be sent copies of any and all "60~day" letters, and 
supporting documentation, sent by EBSC to the FERC concerning a proposed change in 
the GSA. 

ACE shall file petitions for approval of any modifications to the GSA, including changes 
in methods or formulae used to allocate costs, with the Board at the same time it makes 
a filing with the FERC. 

Soard Staff and Rate Counsel shall have the right to review the GSA and related cost 
allocations in ACE's future base rate cases, in conjunction with future competitive 
service audits, in response to any changes in the Board's affiliate relations standards, 
and for other good cause shown. 
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With the exception of Corporate Governance Services, ACE shall have the right to opt 
out of any EBSC service that it determines can be procured in a more economical 
manner, is not of a desired quality level, or for any other valid reason, including Board 
Orders, after having failed to first resolve the issue with EBSC. 

ACE agrees that the Board under its authority pursuant to the Electric Discount and 
Energy Competition Act may review the allocation of costs in sufficient detail to analyze 
their reasonableness, the type and scope of services that EBSC provides to ACE and 
the basis for inclusion of new participants in EBSC's allocation formula. ACE and EBSC 
shall record costs and cost allocation procedures in sufficient detail to allow the Board to 
analyze, evaluate, and render a determination as to their reasonableness for ratemaking 
purposes. 

Board Staff and Rate Counsel shall be assured reasonable and convenient access to 
the books and records of EBSC and other Exelon companies that transact business with 
ACE, and supporting documentation thereof, but only to the extent relevant to 
transactions with ACE but excluding competitive processes or transactions supervised 
by an administrative or other governmental body of competent jurisdiction (such as 
ACE's procurement of Basic Generation Service under the supervision of the Board of 
Public Utilities). 

PHI Money Pool Participation 

The Settlement contains provisions limiting participation in the PHI money pool to PHI 
utilities and PHI Service Company, with no commingling of the PHI money pool funds 
with Exelon. Additionally, the Settlement requires Exelon to give notice to the Board 
within seven days in the event that any participant in the PHI money pool is rated below 
investment grade by any of the three major credit rating agencies. 

Relocation of Books & Records 

Joint Petitioners will, upon request, provide the Board, Board Staff and Rate Counsel 
"access in new Jersey to ACE's original books and records as maintained in the ordinary 
course of business within twenty working days after such request."51 

OTHER PARTIES' POSITIONS ON THE SETTLEMENT 

At the hearing on January 14, 2015, and in subsequent written filings, a number of the parties 
entered positions on the Settlement. Following is a summary of those positions. 

Rate Counsel 

It is Rate Counsel's position that the terms of Stipulation of Settlement do not satisfy the 
statutory requirements and do not sufficiently provide that ACE customers will be better off with 
the consummation of the merger. 52 

51 Exhibit JP-23, Settlement at Paragraph 29. 
52 T refers to the transcript of the hearing held on January 14, 2015. 
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Rate Counsel argued that the stipulated synergy savings of $62 million is fleeting given that the 
Settlement does not include any limitations of post-merger transition costs that ACE may seek 
later and does not include a stay out provision that would prevent ACE from requesting a future 
rate increase. 53 Rate Counsel further states that the Joint Petitioner's agreement to pay for and 
implement energy efficiency programs will result in minimal tangible benefits to ratepayers. 54 

Rate Counsel stated that ACE has already achieved or would have achieved the CAIDI and 
SAIFI merger reliability commitments that are outlined in the Settlement, questioning the 
additional reliability benefits resulting from the merger. 55 Rate Counsel referred to ACE's 
commitment in its 2009 base rate case. Due to concerns raised about ACE's reliability 
performance in Atlantic's 2009 base rate case, ACE agreed to implement the Reliability 
Investment Program ("RIP"). RIP was designed to improve the re1iablllty of the distribution 
system across Atlantic's operating area by reducing the frequency and duration of customer 
outages. Rate Counsel argued that the RIP has fulfilled its intended CAIDI goal and has 
exceeded it, not only meeting the RIP commitment but also reaching the level that the Company 
is now proposing to meet in the merger. Rate Counsel continued by stating that although SAIFI 
performance has improved since the inception of RIP but not to the level agreed to in the 
merger, it was anticipated that SAIFI improvements due to RIP would have improved to level in 
the merger by the end of RIP in 2016. The 50 basis point penalty for ACE nat meeting these 
reliability improvements is not significant enough and will not deter non-compliance. Rate 
Counsel also challenged the ability of ACE to quantify the 90% capital spending commitment for 
Vegetation Management and continuing RIP through the year 2021 because it fails to address 
the Company's anticipated entire overall capital spending in 2019 of $130.8 million for reliability. 
Rate Counsel argued that there is no commitment by the Joint Petitioners to maintain any level 
of overall reliability spending already agreed to in other proceedings. Thus the merger 
agreement could result in less spending overall for reliability. Depending how frequently ACE 
files for a base rate case, it may be difficult to monitor capital spending. Rate Counsel stated its 
concern that ACE could easily re-categorize base spending as RIP spending thereby fulfilling 
the merger commitment but in actuality decreasing overall reliability spending already agreed to 
in other proceedings. 56 

Rate Counsel further criticized the second reliability commitment in the settlement stating that it 
is not a firm commitment but rather an aspirational goal for the Joint Petitioners and if not 
reached in the first quartile, there are no consequences or penalties assessed.57 

Rate Counsel asserted that that the "most favored nation clause" Jacks substance. Rate 
Counsel argued that the customer investment fund is allocated per customer ($62 
million/543,989 customers) with $114 per customer. However, it is not clear how this will be 
compared to other states and that it should be clear that the full $62 million will be returned to 
customer regardless of whether the number of customers changes. Additionally, Rate Counsel 
argued that the "most favored nation clause" in the Settlement is vague. 58 

53 T 43-44. 
54 T 45. 
55 T 46. 

56 T 46-50. 
57 Ibid. 
58 T 51-54. 

30 DOCKET NO. EM14060581 



Monitoring Analvtics 

Monitoring Analytics does not support the Settlement because it believes that it does not go far 
enough to protect competition. According to Monitoring Analytics, the merger between PHI and 
Exelon is significant because it would (1) combine the transmission and distribution networks, 
and fuel supply network, of two major transmission providers in PJM; (2) affect the most 
congested regions of the PJM grid; (3) return an independent transmission company to vertically 
owned utility status, removing the incentives to behave independently; and (4) be the first major 
consolidation of ownership of the PJM transmission grid since the FERC's issuance of Order 
No. 1000 initiated a policy promoting competition in expanding the transmission grid. 59 

Monitoring Analytics recommended that New Jersey take the opportunity in this proceeding to 
obtain commitments from the Joint Petitioners that will protect New Jersey ratepayers from the 
potential exercise of vertical market power or the delayed growth of competitive transmission 
development. Monitoring Analytics argued that these commitments recommended by the 
Monitoring Analytics would not result in any additional costs on the Joint Petitioners.60 

Monitoring Analytics recommended conditions, with implementing language, for the Settlement 
upon which the merger should be approved including the following: 

1. The Companies' agreement to permit independent interconnection studies for new 
generation to be performed by third parties on reasonable terms;61 

2. The Companies' commitment to remain in PJM indefinitely;62 

Monitoring Analytics argues that Joint Petitioner's ability to exit PJM without reasonable 
and defined limitations confers excessive leverage over PJM what compromises PJM's 
ability to behave independently. Moreover, a strong commitment to stay in PJM serves 
the public's interest. Stakeholders in New Jersey are making important long term 
investments based in part on the companies' staying in PJM. The companies should 
not be allowed to disrupt those expectations by removing a large part of the network 
from PJM without good cause.63 

3. An ongoing requirement for the periodic review and analysis, including review by PJM 
and the Market Monitor, of the ratings of all elements of the combined transmission 
systems; 64 

Monitoring Analytics requests that the settlement include provisions to ensure accurate 
transmission tine ratings.65 

4. The Companies' obligation to provide access to information about potential demand 
response customers to affiliated and non-affiliated curtailment service providers on the 
same terms· 66 

' 

59 T 55-56. 
60 T 56. 
61 ld. 
62 ld. at 57. 
:!!tat 58. 

kl at 57. 
65 ld. at 58. 
66 1d. at 57. 
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5. The Companies' obligation to provide access to gas supply to affiliated and non
affiliated generating facilities on the same terms; 67 

6. Requirements to increase and promote competition in the provision of transmission, 
including a transparent process for competitive transmission developers to interconnect 
with the Companies' facilities, including non-discriminatory access to property and 
rights-of-way.6 

Monitoring Analytics argued that Exelon and PHI will no longer be competing to develop 
the grid in each other's service areas. As a result of the merger, one entity, PHI with an 
interest in developing the grid without concern about affecting the market position of 
affiliated generation, will disappear. 69 

CAC has concerns that the post-merger Exelon will have a tremendous amount of control in 
PJM and in this region. This concern stems from Exelon's position against the production tax 
credit and Exelon's opposition in other states to renewable portfolio standards. CAC expressed 
concerns that Exelon's position will now carry over into New Jersey. It is CAC's position that 
renewable energy and energy efficiency is the way to proceed on energy policy in general and 
that the best type of energy for ratepayers is energy not used.70 

CAC argued that Exelon has the capability of developing partnerships with groups such as the 
Clean Air Council to reduce harmful emissions. However, CAC would like to see a stronger 
commitment to energy efficiency and renewables. CAC does not believe that at this point the 
commitment is sufficient. Moreover, CAC believes that the best use of the customer investment 
fund is not returning the CIF monies to ratepayers but rather it be used toward energy efficiency 
programs. 71 

MAREC 

MAREC noted that it was not signing the Settlement but it was not opposing the Settlement due 
to its side agreement with Exelon. MAREC described and introduced into the record a separate 
letter agreement it reached with Exelon and ACE concerning MAREC's intention to file a 
separate proceeding to consider long-term contracting to meet the New Jersey renewable 
portfolio standards. 72 

NRG protests the Settlement on three major points: (1) the Settlement provides insufficient 
customer benefits, as it provides no funding for renewable generation or grid hardening as is 
typical for these types of acquisitions; (2) the limited customer benefits that are included in the 
Settlement are not structured to provide the maximum benefit to customers; and (3) the 
Settlement contains no limitations on the combined companies' ability to spend ratepayer 

67 Ibid. 
68 td. at 59-60. 
69 /d. at 60. 
70 T 61-63. 
71 T 63. 
72 T 13, 15, 16 & 21. The letter agreement was entered into the record as JP-24. 
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dollars for services that can be more appropriately provided by the market. 73 

Specifically, it is NRG's position that the Settlement should include Exelon's commitment to 
enter into long term contracts to purchase power or green attributes from socially-desirable 
generation facilities, such as renewables or energy-resilient microgrids.74 NRG objects to the 
provision of the Settlement giving Exelon the discretion to pay for and implement energy 
efficiency programs to yield a total of $15 million in savings to ACE customers over the life of 
the measures. NRG argued that New Jersey would have been better off if Exelon was required 
to put this out for competitive bid. Moreover, NRG objects to the Settlement's lack of proactive 
measures to address competitive issues on the distribution system.75 NRG states the Board 
should not allow the Exelon-controlled ACE, or any affiliated companies, to build, own and 
operate new renewable energy projects including microgrid or distributed generation projects, or 
be the sole provider of demand side programs. NRG wants the Board to continue its policy for a 
competitive electric supply and level playing field as shown in the enactment of the Electric 
Discount and Energy Competition Act in 1999. NRG has concerns that the merged company 
could control these market segments which would create risk that it could exert undue influence 
over New Jersey's energy market, stifling potential investment from other providers and 
preventing residents and businesses from being able to avail themselves of the innovation, price 
advantages and choice that competitive markets provide. 76 Thus, the merged company should 
be required to use third party providers to support these goals. 77 

DISCUSSION and FINDINGS: 

Before analyzing the Settlement and the specific arguments of certain parties in opposition of 
the Settlement, it is useful to begin with a review of the applicable legal standards as set out in 
in N.J.S.A. 48:2-51.1 which identifies specific issues to be reviewed and evaluated by the Board 
when considering a request to acquire control of a New Jersey public utility and the 
implementing rule, N.J.A.C. 14:1-5.14. 

JURISDICTION AND STANDARD OF REVIEW 

The Board has jurisdiction over the proposed Merger and related transactions pursuant to 
N.J.S.A. 48:2-51.1, which requires Board approval prior to the indirect acquisition of ACE by 
means of a merger of PHI and a wholly-owned subsidiary of Exelon. N.J.S.A. 48:2-51.1 
describes various specific issues to be evaluated by the Board when considering a request to 
acquire or seek to acquire control of a public utility, directly or indirectly. In particular, this 
statute requires the Board to consider the effect of the proposed acquisition on: (1.} competition; 
(2.) the rates of ratepayers affected by the acquisition of control; (3.) the employees of the 
affected public utility; and (4.) the provision of safe and adequate utility service at just and 
reasonable rates. N.J.S.A. 48:2-51.1 provides that 

[N]o person shall acquire or seek to acquire control of a public utility directly or 
indirectly through the medium of an affiliated or parent corporation or 
organization, or through the purchase of shares, the election of a board of 
directors, or through any other manner, without requesting and receiving the 
written approval of the Board of Public Utilities. Any agreement reached, or any 

73 NRG Comments at 1. 
74 1bid. 
75 ld. at 2. 
76 1d. at 3. 
17 I d. at 4. 
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other action taken, in violation of this act shall be void. In considering a request 
for approval of an acquisition of control, the board shall evaluate the impact of 
the acquisition on competition, on the rates of the ratepayers affected by the 
acquisition of control, on the employees of the affected public utility or utilities, 
and on the provision of safe and adequate utility service at just and reasonable 
rates. The board shall accompany its decision on a request for approval of an 
acquisition of control with a written report detailing the basis for its decision, 
including findings of fact and conclusions of law. 

Consistent with the provisions of N.J.S.A. 48:2-51.1 and the standard of review set out in 
N.J.A.C. 14:1-5.14(c), the Board shall not approve a change in control "unless it is satisfied that 
positive benefits will flow to customers and the State of New Jersey and, at a minimum, that 
there are no adverse impacts" on competition, rates, the employees of the affected public utility, 
and on the provision of safe and adequate utility service at just and reasonable rates. Joint 
Petitioners have the burden of proving to the Board by a preponderance of the evidence, that 
the Merger meets the requirements of this section. N.J.A.C. 14:1-5.14(d). 

In addition, jurisdiction arises under N.J.S.A. 48:3-10, which provides that the Board's approval 
is required prior to making a sale or transfer of stock to a corporation that would vest control in 
such corporation of a majority interest in the capital stock of a New Jersey public utility. 

Impact on Rates: 

As noted above, N.J.S.A. 48:2-51.1 requires that the Board evaluate the impact of the proposed 
acquisition on the "rates of ratepayers affected by the change of control." The Board HEREBY 
FINDS that the Settlement sufficiently demonstrates that there will be no adverse consequences 
to the rates of ACE's ratepayers as a result of the merger between PHI and Exelon. The Board 
FURTHER FINDS as evident in several provisions of the Settlement that the Merger will provide 
positive benefits to ACE customers and the State of New Jersey. As part of the Settlement, 
ACE's electric distribution customers will receive a direct rate credit within sixty (60) days of the 
closing of the merger through the Customer Investment Fund rciF") of $62 million (equivalent 
to $114 per distribution customer, calculated based on the actual customer count at 12/31/13 of 
543,989 distribution customers). The Board is Hf:REBY STATISFIED that the distribution of the 
CIF will result in positive benefits to ratepayers. This finding is also premised upon other 
provisions of the Settlement in which the Joint Petitioners commit to pay for and implement, 
over a five-year period following closing of the Merger, energy-efficiency programs (including 
energy-efficiency programs directed to benefit low-income customers) that are projected to yield 
a total of $15 million in savings to ACE customers over the life of the measures. As part of the 
Settlement, the Joint Petitioners agree to measure and verify the positive benefits of these 
energy efficiency programs by reporting to the Board the dollar value of the savings achieved. 

The Board is also FURTHER SATISFIED that Exelon's decision to acquire PHI at a specific 
acquisition premium should not have any adverse impact on ratepayers. Consistent with past 
Board policy set forth in other merger proceedings, ACE will not seek recovery in rates of: (a.) 
the acquisition premium or goodwill associated with the Merger; or (b.) the Transaction Costs, 
as defined in Paragraph 11 of the Settlement, incurred in connection with the Merger. This is 
further demonstrated in the Settlement as the Joint Petitioners agree that any acquisition 
premium or goodwill shall be excluded from the ratemaking capital structure. Exelon will not 
record any of the impacts of purchase accounting at the PHI utility companies (ACE, Delmarva 
Power and Pepco), thereby maintaining historical cost accounting at each of the PHI utility 
companies. Exelon has received confirmation of its decision on purchase accounting from the 
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Securities and Exchange Commission; thus no goodwill or other fair value adjustments will be 
recorded at the PHI utility companies upon the closing of the Merger. The Settlement 
sufficiently reserves the rights of Board Staff and Rate Counsel to determine whether other 
costs incurred might fit within the "transaction costs" category and to advocate that such costs 
should not be allowed as non-recoverable transaction costs in a subsequent distribution base 
rate proceeding. The Settlement also provides that the parties in a future base rate case 
reserve the right to review alternative capital structures; one alternative is on a consolidated 
basis, and the other is on an ACE "stand-alone" basis or another alternative capital structure. 
The parties are free to argue the benefit and appropriateness of either alternative. Such a 
provision reserves the rights of the parties to take whatever positions they deem appropriate. 

At the January 14, 2015 hearing, Rate Counsel asserted that the financial provisions in the 
Settlement were "illusory and insufficient to meet the statutory criteria."78 Specifically, Rate 
Counsel argued that the failure to include limitations on the level of recoverable transition costs, 
or costs-to-achieve, could result in the $62 million CIF being "offset or totally wiped out."79 Rate 
Counsel also argued that the lack of a rate case stay-out provision could result in the $114 
direct customer rate credit being offset by a future rate increase.80 Rate Counsel also asserted 
that the Joint Petitioners' program to provide $15 million in energy efficiency savings to ACE 
customers will only benefit those customers that participate in the program and, moreover, that 
the cost of the program to the Joint Petitioners will be less than $15 million. 81 The Board 
believes that the Settlement provides the parties the opportunity to fully review rates in a future 
base rate case and take whatever positions they deem reasonable to ensure that the $62 million 
CIF payment remains as a the benefit of ratepayers. Moreover, with respect to the 
commitments on energy efficiency, the Joint Petitioners are responsible to pay for the Energy 
Efficiency Programs, not the ratepayers, and further to demonstrate that they will provide the 
$15 million in savings. Again Rate Counsel will have the opportunity to participate in any 
proceedings to ensure that these commitments by the Joint Petitioners are met. 

The CAC noted that while it had not yet taken a position on the Settlement, it believed the 
Settlement should contain a stronger commitment to energy efficiency and renewable energy. 82 

To that end, the CAC recommended that the Board use the CIF, not for direct rate credits to 
customers, but for energy efficiency. 83 MAREC noted that it did not oppose the Settlement, and 
discussed a separate letter agreement it had reached with Exelon and ACE concerning 
MAREC's intention to file a separate proceeding to consider long-term contracting to meet the 
New Jersey renewable portfolio standards.84 NRG filed comments noting its disappointment 
that the Settlement did not include a requirement that ACE enter into long-term contracts to 
purchase power or green attributes from what it described as social\y~desirable generation 
facilities. as NRG also argued that the Joint Petitioners should be required to put the energy 
efficiency programs referenced in Paragraph 8 of the Settlement out for competitive bid, 
asserting that companies like NRG could provide significantly better value and that ratepayers 
can only benefit if the Board requires competitive bids. 86 While noting that the issue arose after 
the Settlement, NRG also argued that ACE and its post-Merger affiliates should be precluded 

78 T 43. 
79 T 44. 
110 T 44. 
81 T 45. 
112 T 61 ~ 63. 
83 T 63. 
84 T 13 ~16. The letter agreement was entered into the record as JP-24. 
85 Comments of NRG dated January 16,2015 at 1. 
86 NRG Comments at 2~3. 
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from building, owning and operating new renewable energy projects, including microgrids, 
distributed generation, and demand-side projects. 87 Although the Board respects the positions 
of the CAC and those of NRG, the issues raised are not within the scope of this proceeding. 
This is not the venue to fully evaluate the merits behind the suggestions for entering into long 
term agreements to purchase power or green attributes. These are policy issues that need to 
be vetted in a proceeding that would be dedicated to those issues where all parties may 
participate and costs of such contracts could be evaluated as well as impacts to ratepayers. 
The Board is mandated to consider the impacts of proposed mergers on rates and evaluate 
whether a proposed merger will have positive benefits for ratepayers. Therefore, the Board 
favors the direct allocation of the CIF as a benefit to customers who are already paying for 
ACE's distribution costs. 

Impact on Employees: 

As noted above, N.J.S.A. 48:2-51.1 requires that the Board evaluate the impact of the proposed 
acquisition on the "employees of the affected public utility or utilities.'' The Board HEREBY 
FINDS that the Settlement provisions address the impact of the Merger on ACE employees and 
sufficiently demonstrate there will be no adverse consequences to ACE employees as a result 
of the Merger, and there is evidence that the Merger will provide positive benefits to ACE 
employees, by the Joint Petitioners agreeing to maintain ACE's local operational headquarters 
in Mays Landing, New Jersey and providing a measure of job security by honoring all existing 
collective bargaining agreements. Moreover, the Settlement ensures that the Joint Petitioners, 
upon approval of the Merger and for at least the first two years following consummation of the 
Merger, will not permit a net reduction, due to involuntary attrition as a result of the Merger 
integration process, in the employment levels at ACE. For years three through five following the 
closing of the Merger, ACE will not permit a net, involuntary reduction due to the Merger 
integration process greater than a total of twentyMfive (25) ACE positions. For at least the first 
five years following the consummation of the Merger, Exelon will provide current and former 
ACE employees compensation and benefits that are at least as favorable in the aggregate as 
the compensation and benefits provided to those employees immediately before April 29, 2014, 
or to the compensation and benefits of Exelon employees in comparable positions. PHI and 
ACE will also continue their commitments to workforce diversity. If the Merger closes, ACE 
commits to hire a minimum of sixty (60) bargaining-unit employees and to make a good faith 
effort to do so during the twenty-four (24) month period after the Merger closes. Those sixty 
(60) bargaining-unit employees will not be among the twenty-five (25) ACE positions that may 
be involuntarily reduced due to the Merger integration process in years three through five 
following the closing of the Merger. These commitments provide reasonable assurance that the 
Merger will not negatively impact current ACE employees, and will provide the benefit of 
additional employment if the Merger closes. In addition, with the commitment to continue to 
meet obligations to ACE employees and retirees with respect to pension and retiree health 
benefits, the Board is satisfied that employees and retirees are reasonably protected under the 
Settlement. Moreover, Joint Petitioners agree to provide financial assistance for outplacement 
services to employees terminated as a result of the Merger. This added service will also benefit 
those directly affected by the merger. 

Based on the foregoing and a thorough examination of the record in this proceeding with 
respect to the impact of the Merger on ACE employees, the Board HEREBY FINDS that the 
standards contained in N.J. SA 48:2-51.1 and N.J.AC. 14: 1-5.14(c) with respect to employees 
are met. The Settlement represents that there will be no change in staffing levels, except for 
employees terminated for cause, for two years. Thereafter, there are limitations as to the 

87 NRG Comments at 3-4, fn 2. 
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reduction in the number of employees during years three through five post-merger. There will 
be no reduction in the number of bargaining unit employees, and ACE is committed to hiring an 
additional sixty bargaining unit employees during the 24 months following merger 
consummation. In addition, Exelon is committed to continue existing benefits with respect to 
pensions and retiree health care. With respect to employees, the two-year limitation on 
termination appears fair to both employees and ratepayers. Furthermore, hiring in the 
operations areas appears likely to more than offset job losses in other areas of the company. In 
summary, with respect to employees, the Board HEREBY FINDS a positive benefit and, at a 
minimum, no adverse impact. 

Impact on the Provision of Safe and Adequate Service 

The Joint Petitioners state that the Settlement contains significant reliability commitments 
including enhanced penalties for failure to meet the service level guarantees, and a continuation 
through 2021 of the successful RIP which was otheiWiSe scheduled to conclude in 2016.88 Joint 
Petitioners argue that imposing additional capital spending requirements beyond the 90% RIP 
requirement in Paragraph 16 of the Settlement is not needed. 89 Joint Petitioners note that the 
RIP requires regular meetings with both Board Staff and Rate Counsel, as welt as annual 
reporting on actual reliability performance. 90 These requirements, coupled with the spending 
commitments in the Settlement, will, in the Joint Petitioners' view, provide the Board and Rate 
Counsel with a high level of confidence that ACE is making the necessary capital investments.91 

Joint Petitioners also argue that ACE must be provided with sufficient flexibility in managing its 
budget to respond to changing conditions or to take advantage of costs savings or other 
efficiencies that may create opportunities for prudent spending reductions. 92 

Based on the foregoing and a thorough examination of the record in this proceeding with 
respect to the impact of the Merger on service provided by ACE, the Board HEREBY FINDS 
that the standards contained in N.J.S.A 48:2-51.1 and N.J.AC. 14: 1-5.14(c) have been met 
and that the merger Settlement provides positive benefits with respect to ACE's ability to 
provide safe, adequate, proper and reliable customer service by continuing the commitments of 
the RIP. 

Impact on Competition: 

As noted above, N.J.S.A. 48:2-51.1 requires that the Board evaluate the impact of the proposed 
acquisition on competition. The Settlement provisions that address the impact of the Merger on 
competition, and sufficiently demonstrate there will be no adverse consequences to competition 
in New Jersey as a result of the Merger including the following: committing to stay in PJM, 
engaging separate advocacy employees, complying with the ACE-PEPCO Merger Stipulation 
and Order, engaging in electric generation interconnection studies and allowing the PJM Market 
Monitor review of Exelon's Demand-Resource bids in PJM energy, reserves and capacity 
markets. 

For example, with respect to Electric Generation Interconnection Studies, Exelon and its 
Affiliated Transmission Companies will identify three independent third-party engineering 
consulting firms that are qualified to conduct facilities studies under the PJM generator 

aa Exhibit JP~25, Statement in Support at 8~9. 
89 1d. at 12. 
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interconnection process. In addition, parties will have the opportunity to review the choice of 
consulting firms and to propose other independent third party engineering consulting firms for 
consideration which, if approved, cannot later be removed by Exelon from the list without good 
cause as determined by the PJM Market Monitor or the FERC. The Settlement further provides 
the opportunity for a generation developer looking to interconnect to the transmission system of 
one of Affiliated Transmission Companies, at its own expense and discretion, to direct PJM to 
utilize one of the identified firms to conduct the Facilities Study for its generation project for any 
upgrades and interconnection facilities required on the Affiliated Transmission Company's 
facilities. The Board HEREBY FINDS that these provisions including Exelon Affiliated 
Transmission Company's commitment to cooperate with and, as requested, provide information 
to PJM and the independent engineering consulting firms as needed to complete aU work within 
the normal scope and timing of the PJM interconnection process, and other reporting 
requirements and a process for dispute resolutions provide sufficient protections which mitigate 
concerns about any competitive advantages in this area as raised by Monitoring Analytics. 

With respect to concerns about Exelon's commitment to stay in PJM, the Board HEREBY 
FINDS that the ten year period in the Settlement adequately addresses these concerns by 
Exelon committing that ACE, Delmarva Power, Pepco, PECO and BGE will remain as members 
of PJM until January 1, 2025; provided, however, that if there are significant changes to the 
structure of the industry or to PJM, including markets administered by PJM, during that period 
that have material impacts on ACE, Delmarva Power, Pepco, PECO or BGE, then any of those 
companies may file with FERC to withdraw from PJM. The Parties to this Settlement may 
participate in the proceeding in which FERC will review the withdrawal request and may contest 
before FERC the companies' assertion that there are significant changes to the structure of the 
industry or to PJM. 

The Settlement also protects against the generation affiliates of Exelon speaking on behalf of 
other affiliates whose interests may not coincide with those of the generators. According to the 
Settlement, Exelon shall utilize separate legal and government-affairs personnel, support 
personnel, and separate law firms and consultants to advocate before the Board on behalf of 
Exelon Generation and Constellation, on the one hand, and Affiliated Transmission Companies 
on the other. This, as well as compliance with the Board's affiliate relations and fair competition 
rules, should assist in preventing the competing interests of Exelon Generation and 
Constellation from negatively impacting the interests of the Affiliated Transmission Companies 
and the utilities. The Board HEREBY FINDS that the separation of employees to engage in 
advocacy is a reasonable measure to avoid unfair competitive practices. 

With respect to the compliance with the Stipulation in ACE-PEPCO Merger Order, the 
Settlement provides that Exelon commits to comply with the competition-related provisions 
(paragraphs 1-14 as set forth above, and as modified to reflect this Merger) of the stipulation 
embodied in the Board's June 2002 Order approving the merger of ACE and Pepco (219 P.U.R. 
41

h 235), BPU Docket No. EM02090633. The Board HEREBY FINDS these commitments will 
further ensure that the Settlement protects competition as well as Exelon's agreement that the 
PJM Market Monitor may review its Demand-Resource bids in PJM energy, reserves and 
capacity markets. 

The Board HEREBY FINDS that the Settlement sufficiently addresses many aspects of 
Monitoring Analytics' requests for protections regarding competition. Therefore, the Board 
believes that the additional measures requested are not necessary. 

Based on the foregoing and after a thorough examination of the entire record in this proceeding 
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with respect to the possible impact of the Merger on competition, the Board HEREBY FINDS 
that the standards contained in N.J.S.A. 48:2-51.1 and N.J.A.C. 14: 1-5.14(c) with respect to 
competition are met. At the distribution level, there is no direct impact on competition as ACE 
purchases any needed electric supplies through the BGS process. In the wholesale market, 
FERC accepted the Joint Petitioners' filing and approved the transaction without conditions after 
conducting its own review of potential competitive impacts. In addition, the Antitrust Division of 
the United States Department of Justice has completed its review and closed its investigation 
without imposing conditions or requiring mitigation. PHI is a holding company with subsidiaries 
that provide distribution and transmission while Exelon is a holding company with subsidiaries 
that provide distribution, transmission and generation. To the extent that transmission and 
generation provide competing products, competition may be reduced relative to the present PHI 
structure. However, the Joint Petitioners have agreed to a number of measures to assure 
balance with regard to interconnection and access, and the Board notes its support for Exelon's 
agreement to use separate employees for advocacy. In summary, with respect to competition, 
the Board HEREBY FINDS that the Merger will not have any adverse impact. 

Most Favored Nation Provision 

As previously noted, the Settlement contains a ''Most Favored Nation" ("MFN") provision for the 
purpose of insuring that, "in the aggregate, New Jersey will be treated as favorably as Maryland, 
Delaware and the District of Columbia with respect to benefits (both financial and non.financial) 
provided to customers." 

The Settlement provides that if there is an outcome, whether it is by settlement or by litigation, 
where more value is given to customers, and Exelon accepts these terms, Exelon commits to 
providing those financial and non-financial benefits to New Jersey. In the event Board Staff or 
Rate Counsel finds the amount or form of compensation offered by Exelon to be insufficient, 
then Board Staff or Rate Counsel may petition the Board to require that. Exelon provide 
increased benefits in New Jersey. Exelon shall be permitted, in its sole discretion, to decline to 
accept any substitution of terms and conditions, in which case this Stipulation will be null and 
void. Exelon agrees to supply non-privileged information which Board Staff or Rate Counsel 
may request to determine the value of any benefits. The Parties agree that the purpose of this 
Paragraph is to assure a fair allocation of the costs and benefits associated with this transaction 
to ACE customers. 

In response to a question from Commissioner Fiordaliso, at the January 14, 2015 hearing, 
Darryl Bradford, General Counsel of Exelon, explained the MFN provision. Mr. Bradford stated 
that in the event other state commissions received a better outcome than New Jersey, the MFN 
provision provides "if there is an outcome, whether it's by settlement or by litigation where more 
value is given to customers in terms of the Customer Investment Fund and Exelon accepts that, 
and says we're going to go fo!Ward with it, that we come back and square that in New Jersey.~ 
Mr. Bradford also noted there was a similar provision to address non-monetary provisions that 
might be accepted in other jurisdictions.93 

The Board HEREBY FINDS this provision provides additional assurance that the positive 
benefits of the Merger to the ratepayers and the State of New Jersey are not "illusory." 

93 T 32·33. 
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Provisions Supporting Other Requested Approvals 

As noted above, the Joint Petitioners sought additional approvals in connection with the 
proposed Merger: approval for ACE and PHI to participate in the Exelon General Services 
Agreement; approval for ACE to participate in the PHI money pool, and approval to move ACE's 
books and records to PHI's offices in Washington, D.C. The Settlement addresses these and 
other matters, as stated previously within this Order, which the Board HEREBY FINDS may 
provide benefits to or, at a minimum, result in no adverse impact on customers and the State of 
New Jersey. 

Ring Fencing and Corporate Structure 

Specifically with respect to the Corporate Organization, Governance, Financial Integrity and 
Ring~Fencing, the Settlement calls for certain terms which will assist in ensuring that the Merger 
results in good corporate practices while also insulating ACE from potential financial impacts 
resulting from decisions by other affiliates under merged parent company. The Settlement calls 
tor ACE to maintain its separate existence as a separate corporate subsidiary and its separate 
franchises, obligations and privileges. ACE will continue to maintain separate books and records 
at the corporate headquarters of PHI in Washington, D.C. and within twenty working days after 
a request, provide access to Board Staff and Rate Counsel to ACE's original books and records 
in New Jersey. The Settlement addresses the role of the SPE and states that ACE will not incur 
or assume any debt, including the provision of guarantees or collateral support, related to this 
Merger or any future Exelon acquisition. In addition, the Settlement should protect PHI and its 
utility affiliates, including ACE from a bankruptcy of Exelon and EEOC. 

Moreover, the SPE shall maintain adequate capital in light of its contemplated business 
purpose, transactions and liabilities. In addition, PHI will have a board of directors consisting of 
7 or more people with at least three members of the PHI board must be "independent". A 
voluntary petition for bankruptcy by the SPE will require the affirmative consent of the holder of 
the Golden Share, and the unanimous vote of the SPE board of directors. A voluntary petition 
for bankruptcy by PHI will require the affirmative consent of the holder of the Golden Share, the 
unanimous vote of the SPE board of directors. The SPE will maintain arms~length relationships 
with each of its affiliates and observe all necessary, appropriate and customary company 
formalities in its dealings with its affiliates. PHI and PHI's subsidiaries will maintain arms-length 
relationships with Exelon and its affiliates, including the SPE. 

At all times, the SPE will hold itself out as an entity separate from its affiliates, will conduct 
business in its own name through its duly authorized directors and officers and comply with all 
organizational formalities to maintain its separate existence. PHI and its subsidiaries will hold 
themselves out as separate entities from Exelon and the SPE, conduct business in their own 
names. ACE will not include in any of its debt or credit agreements cross-default provisions 
between ACE securities and the securities of Exelon or any other Exelon affiliate. ACE will not 
include in its debt or credit agreements any financial covenants or rating~agency triggers related 
to Exelon or any other Exelon affiliate. 

These and other provisions of the Settlement are significant in insulating ACE from any financial 
decisions that may be made on behalf of other affiliates under the merged parent company. 
The Board HEREBY FINDS that these and other provisions of the Settlement will assist in 
ensuring that the Merger will continue and should ensure good corporate practices and 
processes that lead to corporate integrity and insulate the affiliates such as ACE from financial 
decisions made by other affiliates or the parent company. 
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The Settlement also addresses Affiliate Transactions and the General Services Agreement 
("GSA"). The GSA establishes controls and procedures designed to provide reasonable 
assurance that PHI's subsidiaries will not bear costs associated with the business activities of 
any other Exelon affiliate other than the reasonable costs of providing materials and services to 
PHI. PHI and its subsidiaries will maintain reasonable pricing protocols for determining transfer 
prices for transactions involving non-power goods and services between PHI and its 
subsidiaries and Exelon and any Exelon affiliate consistent with the requirements of the Board 
and FERC. PHI and its subsidiaries, including ACE, will execute the GSA filed with the Joint 
Petition as Exhibit 0. Joint Petitioners agree to allocate costs to ACE in a manner that either 
substantially complies with the current PHI GSA, or results in a lower allocation of costs in the 
aggregate. The Parties agree they shall work together to determine the format of an annual 
filing of EBSC costs charged to ACE that will be substantially in the same format as ACE's 
current, annual filing. The filing will be made by June 30th of each subsequent year, and will 
include a copy of EBSC's FERC Form 60 as well as detail on the actual EBSC allocations and 
costs charged to ACE during the prior year. ACE shall also make an ongoing commitment to 
explain any change to allocation factors to ACE that are more than five percentage points 
versus the previous year. ACE shall also make available on request any prior months' variance 
reports regarding EBSC's billings to ACE. 

The Settlement also calls for EBSC costs to be directly charged whenever practicable and 
possible. In its next base rate proceeding, ACE shall file testimony addressing EBSC charges 
and the bases for such charges. ACE's testimony shall also explain any changes in allocation 
procedures that have been adopted since its last base rate proceeding. In addition, ACE will 
provide notification and/or copies of external audit reports performed by EBSC and of SEC, 
FERC, or other state regulatory commission audits and the parties. ACE agrees that the Board 
under its authority pursuant to the Electric Discount and Energy Competition Act, N.J.S.A 48:3-
50 to w 1 07, may review the allocation of costs in sufficient detail to analyze their 
reasonableness, the type and scope of services that EBSC provides to ACE and the basis for 
inclusion of new participants in EBSC's allocation formula. ACE and EBSC shall record costs 
and cost allocation procedures in sufficient detail to allow the Board to analyze, evaluate, and 
render a determination as to their reasonableness for ratemaking purposes. The Board 
HEREBY FINDS these and other provisions of the Settlement provide assurances that Exelon, 
ACE and other Exelon affiliates will comply with the New Jersey statutes and rules as well as 
insulate ACE from bearing unreasonable costs associated with business activities of any other 
Exelon affiliates and the allocation of costs among the affiliates under the GSA. The Board, 
Staff and Rate Counsel will have opportunities to review the reasonableness and prudence of 
ACE's cost allocation. 

Based on the foregoing and a thorough examination of the record in this proceeding and the 
Settlement provisions with respect to Corporate Organization, Governance, Financial Integrity 
and Ring-Fencing, Affiliate Transactions and the GSA, the Board HEREBY FINDS that these 
provisions of the Settlement have no adverse impact on ACE's ratepayers but rather may 
provide benefits that will ensure the proper separation of books, financial insulation of PHI and 
its affiliates including ACE from business transactions of Exelon and its affiliates and other 
affiliates of the merged company. The Settlement provisions will ensure that costs are properly 
allocated under the GSA and opportunities for the parties to review such allocations in future 
base rate cases and other appropriate proceedings and to review annual reports to be 
submitted by ACE. The PHI and its subsidiaries, including ACE, will execute the GSA filed with 
the Joint Petition as Exhibit D. Thus, the Board HEREBY APPROVES the GSA and HEREBY 
ORDERS that calculations and allocations under the GSA are also subject to audit. 
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PHI Money Pool Participation 

With respect to ACE's request to participate fully in the PHI money pool, Joint Petitioners note 
that the current participation limits were voluntarily agreed to by ACE in 2006. Thus, the 
Settlement contains provisions limiting participation in the PHI money pool to PHI utilities and 
PHI Service Company, with no commingling of the PHI money pool funds with Exelon. 
Additionally, the Settlement requires Exelon to give notice to the Board within seven days in the 
event that any participant in the PHI money pool is rated below investment grade by any of the 
three major credit rating agencies. 

No entities other than PHI and its subsidiaries, including the PHI utilities and PHI Service 
Company ("PHISCo"), will participate in the PHI utilities' money pool. The PHI utilities will not 
participate in any money pool operated by Exelon, and there will be no commingling of the PHI 
money pool funds with Exelon. Exelon will give notice to the Board within seven days in the 
event that any participant in the PHI money pool is rated below investment grade by any of the 
three major credit rating agencies. The documents and instruments creating the PHI money 
pool (and any modification thereof) will be subject to approval by the Board. The Board may 
revoke the right of ACE to participate in the PHI money pool or require a modification in order 
for ACE's continued full or partial participation. 

Based on the foregoing and a thorough examination of the record in this proceeding with 
respect to participation by ACE in the PHI money pool, the Board HEREBY FINDS that ACE 
may participate in the PHI money pool consistent with Joint Petitioners' commitment in 
paragraph 60 of the Settlement to obtain and submit to the Board a legal opinion within 180 
days of merger closing that Petitioners have implemented various ring-fencing measures for PHI 
and its subsidiaries. The Board has traditionally had concerns with the operation of holding 
company money pools and has closely scrutinized their operation. However, the PHI money 
pool proposed as part of this transaction appears reasonable given that the PHI utilities 
including ACE will be ring-fenced from the other more risky parts of Exelon. The ring-fencing 
should protect the regulated entity from the business and financial of other non-regulated 
business within the corporate family. Provided that ring-fencing is put in place and ACE 
complies with all provisions of N.J.S.A. 48:3-7.1 and 48:3-7.2 and N.J.A.C. 14:4-4.1, the Board 
HEREBY FINDS that the proposed money pool arrangement is reasonable. 

Relocation of Books & Records 

Requests to move the authorized location of the books and records of a New Jersey public 
ufrlity to an out-of-state location are reviewed pursuant to N.J.S.A 48:3-7.8. This statute 
permits the Board to grant such a request provided the utility makes the books and records 
available upon written notice by the Board "at such time and place within this State as the board 
may designate." Joint Petitioners have requested authority to move the books and records of 
ACE from their currently authorized location in Wilmington, Delaware to PHI's headquarters in 
Washington, D.C. The Settlement states that the Joint Petitioners will, upon request, provide 
the Board, Board Staff and Rate Counsel "access in New Jersey to ACE's original books and 
records as maintained in the ordinary course of business within twenty working days after such 
request." 

Based on the foregoing and a thorough examination of the record in this 
respect to the relocation of the books and records of ACE, the Board 
relocation of books and records is reasonable and HEREBY i\f~~~§: 
books and records to PHI offices in Washington, D.C. 

proceeding with 
FINDS that the 

relocation of 

42 DOCKET NO. EM14060581 



CONCLUSION 

In considering the Verif1ed Joint Petition at issue herein, the Board as required by N.J.S.A. 48:3-
10, N.J.S.A. 48:2-51.1 and N.J.A.C. 14:1-5.14(c) and as set forth above, has carefully evaluated 
the impact of the proposed acquisition on competition, on the rates of ratepayers affected by the 
acquisition of control, on ACE's employees, and on ACE's provision of safe and adequate utility 
service at just and reasonable rates. In doing so, the Board has carefully considered the entire 
record in this matter, including all direct and rebuttal testimony, exhibits, discovery responses, 
the Settlement, comments regarding the Settlement, and submissions by Non-signatory Parties. 
Based on the foregoing and subject to the conditions set forth herein and in the Settlement, the 
Board HEREBY CONCLUDES that the statutory criteria set forth in N.J.S.A. 48:3-10, N.J.SA 
48:2-51.1 and N.J.A.C. 14:1-5.14(c) are satisfied and that the proposed change in control can 
be accomplished without adverse impact on competition, rates, employees or the provision of 
safe and adequate utility service at just and reasonable rates, and that on balance positive 
benefits will accrue to the customers of ACE and the State of New Jersey. 

Accordingly, the Board HEREBY APPROVES the relief by the Verified Joint Petition as modified 
by the terms of the Settlement, HEREBY ADOPTS the Settlement in its entirety, and HEREBY 
AUTHORIZES the Joint Petitioners to: 

(a) take those actions necessary for the Merger to be lawfully consummated; 
(b) execute the General Service Agreement as described more fully in the Settlement; 
(c) participate in the PHI money pool under the terms and conditions described more fully 
in the Settlement and as qualified above; 
(d) relocate ACE's books and records from Wilmington, Delaware to the District of 
Columbia; and 
(e) take those actions reasonably necessary to implement the authorizations granted 
herein. 
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The Board HEREBY ORDERS that: 

(a) This Order shall not affect nor in any way limit the exercise of the authority of the Board 
or the State of New Jersey in any future petition, or in any proceeding regarding the rates, 
franchises, services, financing, accounting, capitalization, depreciation, maintenance, 
operations or any other matter affecting ACE. 

(b) This Order shall not be construed as directly or indirectly fixing for any purpose 
whatsoever any value of tangible or intangible assets now owned or hereafter owned by the 
Joint Petitioners. 

(c) Consummation of the proposed Merger must take place no later than November 1, 2015 
unless otherwise extended by the Board. 

This Order shall be effective on March Ji, 2015. 

DATED: J\ ~~~IS 

JOSEPH L. FIORDALISO 
COMMISSIONER 

DIANNE' SOLOMON 
COMMISSIONER 

BOARD OF PUBLIC UTILITIES 
BY: 

RICHARD S. MRO 
PRESIDENT 
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COMMISSIONER 

UPENDRA J. CHIVUKULA 
COMMISSIONER 
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Enerfax Daily
NORTH AMERICA’S POWER & GAS INFORMATION SOURCE

High Low Average

Florida
Off Peak
Four Corners
Off Peak
Illinois Hub
Off Peak
Mead
Off Peak
Michigan Hub
Off Peak
Mid C
Off Peak
Mona
Off Peak
New Jersey Hub
Off Peak

44.20 44.20 44.20
22.30 22.30 22.30
38.70 38.70 38.70
21.90 21.90 21.90
40.50 34.25 36.50
28.00 28.00 28.00
47.80 47.80 47.80
23.65 23.65 23.65
27.50 27.50 27.50
19.50 19.50 19.50
27.00 27.00 27.00
19.45 19.45 19.45
27.50 27.50 27.50
19.50 19.50 19.50
27.25 27.25 27.25
19.45 19.45 19.45

AEP Dayton Hub
Off Peak
AEP Gen Hub
Off Peak
COB
Off Peak
Dominion Hub
Off Peak
ERCOT-Houston
Off Peak
ERCOT-North
Off Peak
ERCOT-South
Off Peak
ERCOT-West
Off Peak

42.25 42.25 42.25
22.50 22.50 22.50
31.00 31.00 31.00
25.00 25.00 25.00
32.70 32.70 32.70
20.35 20.35 20.35
35.00 35.00 35.00
26.00 26.00 26.00
33.95 33.95 33.95
22.20 22.20 22.20
44.00 33.00 34.50
26.50 23.75 25.35
31.25 31.25 31.25
23.25 23.25 23.25
34.80 34.80 34.80
20.35 20.35 20.35

Physical Power Prices in $/MWH Power Delivered 6/15/15

High Low Average

PHYSICAL GAS PRICES Monday, June 15, 2015 No. 4172

Iroquois (Into)
Iroquois Zone 1
Katy Hub
Kingsgate
Lebanon
MichCon Citygate
Millennium EP
New York Citygate
NGPL - Amarillo Leg
NGPL GC Mainline
NGPL - Midcontinent

Agua Dulce
Algonquin Citygates
Alliance Delivered
ANR SE
ANR SW
California Border
Carthage TG
CGT Mainline
Chicago Citygate
CIG Mainline
Col Gulf Onshore

Consumers Citygate
Dawn Hub/Union
Dominion South Point
Dracut
EGT Flex
El Paso Permian
El Paso San Juan
FGT Zone 3
Henry Hub
Huningdon/Sumas
Houston Ship

2.76
1.55
2.73
2.73
2.50
2.71
2.70
2.72
2.69
2.46
2.74

2.83
N/A
1.43
N/A
2.68
2.57
2.57
2.80
2.76
2.43
2.74

2.85
2.76
2.73
2.33
2.66
2.85
1.45
2.65
2.63
2.70
2.58

Shell Removing All Non-Essential Workers from Gulf of Mexico

Royal Dutch Shell said it was removing non-essential workers from Gulf of Mexico offshore plat-
forms as a precautionary measure ahead of a low-pressure storm system given an 80% chance of be-
coming a tropical storm in the next 36 hours. Shell said there would be no impact to offshore pro-
duction due to the removal of non-essential workers ahead of the storm system's approach to the
Gulf Coast. The US National Hurricane Center has warned that tropical storm conditions could ap-
pear along the coasts of Texas and Louisiana as early as Tuesday. Earlier in the day, Shell said it
was only monitoring the storm system as did BP. But by Sunday night, Shell said it was withdrawing
workers who primarily provide support services to workers who operate off-shore platforms. ‘Shell
has initiated efforts to reduce non-essential personnel on some offshore assets as a precautionary
measure in addition to normal preparations for heavy weather,’ said a Shell spokesman. Removal of
non-essentials can also be the first taken prior to temporarily closing production, which happens
when production workers are removed to safer areas onshore. US oil companies have been closely

(Continued in Section 10)



TETCO M-3
TETCO W LA
TETCO S TX
TGP Zone 0
TGP Zone 1 500 Leg
TGP Zone 1 800 Leg
TGP Zone 4 Marcellus
TGP Zone 4 St 313
TGP Zone 6 200 Leg
TGT Mainline
TGT Zone SL
Transco Station 30
Transco Station 45
Transco Station 65
Transco Station 85
Transco Z-5 WGL
Transco Z-5 Non-WGL
Transco Z-6 NY
Transco Z-6 Non-NY
Transco Z-6 Non NY North
Trunkline ELA
Waha Hub
Wyoming Pool

Today’s Power Bulletins
Access the stories behind the bulletin

BY CLICKING THIS BOX
Or view at the bottom of page

2.72
2.70
2.72
2.63
2.62
2.52
2.51
1.99
2.60
2.56
2.59
3.09
2.63
2.89
2.77
2.53
2.69
2.73
2.74
1.41

Section 4 - June 15, 2015

37.55 37.55 37.55
28.05 28.05 28.05
24.75 24.75 24.75
15.80 15.80 15.80
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High Low Average

Power Delivered 6/15/15

NGPL / Nipsco
NGPL STX
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Generating Corporation Close Financing on CPV
Valley Energy Center in Orange County, New York

 Canadian Solar Announces Best-in-Class
Warranty for Polycrystalline and Diamond Modules

 Private Firms Charge Way More Than Public
Utilities
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Natural Gas Futures Lower
After Storage Report

Natural gas futures for July delivery on the
NYMEX ended the trading session $0.075, or
2.7%, lower Friday to settle at $2.75 per
MMBtu, after storage data Thursday suggested
the market is still oversupplied. The August
contract lost $0.079 to settle at $2.776 and Sep-
tember dipped $0.077 to $2.792 Friday. Prices
fell 5% in back-to-back losses, but still ended
up gaining 6.2% for the week, the biggest
weekly gain since April because of the rally to
start the week. The big gains earlier in the week
likely set up the market for the declines. The
EIA said Thursday that last week's high injec-
tion suggests the market was oversupplied by
more than 3 Bcf per day, according to analysts'
estimates. While that was nearly in line with
expectations, many traders were happy to take
their profits after the report. They sold off and
created momentum for more selling to stretch

Today’s Gas Bulletins
Access the stories behind the bulletin

BY CLICKING THIS BOX
or view at bottom of page

 Fitch Publishes Latin American Oil and Gas
Dashboard

 TransCanada Set to Start Building BC Gas
Pipeline This Year

 CoorsTek Membrane Sciences Combines Active
Ceramic Membranes and Electrochemistry

 New Research Initiative at Stanford to
Comprehensively Study Use of Natural Gas

 Petronas-Led Consortium Vows to Build BC
LNG Terminal

 Shell Midstream Partners to Join Alerian MLP
Infrastructure Index

 North Dakota AG Says BLM Fracking Rule
Could Cost State Millions

NYMEX Henry Hub Natural Gas
Futures for July

NYMEX Henry Hub natural gas futures for
July settled lower on Friday due to profit tak-
ing as it consolidaes some of the rally off this
month's low. Friday's low-range close sets the
stage for a steady to lower opening when
Monday's trading begins. Stochastics and the
RSI remain neutral to bullish signaling that
sideways to higher prices are possible in the
near-term. If July extends the rally off this
month's low, May's high crossing at $3.15 is
the next upside target. Multiple closes below
the 10-day moving average crossing at $2.725
are needed to confirm that a short-term high
has been posted. First resistance is last
Wednesday's high crossing at $2.922. Second
resistance is May's high crossing at $3.15.
First support is the 10-day moving average
crossing at $2.725. Second support is this
month's low crossing at $2.556.

into a second session. Money managers moved
to their most bearish position on natural gas in
4 years, according to data released Friday by
the Commodity Futures Trading Commission.
In the week ended June 9th, they added about
20,000 positions that would benefit from prices
falling, 10 times the amount of positions they
added that would benefit from rising prices.
There are now 165,643 more bearish positions
than bullish positions, the largest bearish
spread since the week ended March 1, 2011,
according to the CFTC. ULSD for July delivery
lost $0.0083 to settle at $2.1381 per gallon, and
July WTI crude oil futures settled $0.81 lower
at $59.96 per barrel Friday. Last week, the EIA
reported a storage a injection of 111 Bcf, about
what was expected, compared to an injection of
109 Bcf a year ago, and a 5-year average in-
crease of 89 Bcf. The report showed that total
storage levels of 2.344 Tcf are 44 Bcf, or 1.9%,
above the 5-year average. For next week, look
for an injection of about 85 to 95 Bcf. Natural
gas for weekend delivery across Canada and
the US was generally $0.05 to $0.15 lower Fri-
day. Natural gas for weekend delivery at the
Henry Hub dipped $0.12 to $2.76 per MMBtu.



Natural Gas NYMEX Volume

NYMEX Natural Gas Options Volatility
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NG
Futures Days left Implied

Month Settlement to Opt.Exp. Volatility

July $2.750 11 47.3%

Aug. $2.776 44 43.2%

Sept. $2.792 73 43.2%

Oct. $2.826 103 41.9%

Nov. $2.949 135 39.4%

NYMEX NATURAL GAS FUTURES

NYISO Zone A 5 MW Peak

NYMEX/PJM West Power Futures

Month/Yr Volume OpenInt Chg

Jul '15 225845 182918 -22025
Aug '15 98547 137395 +14693
Sep '15 60179 150014 +14053
Oct '15 46272 129725 -2336
Nov '15 29596 79510 +2332
Dec '15 15348 65098 -622
Jan '16 22959 70989 +1634
Feb '16 4049 16305 -48
Mar '16 14890 45573 +236
Apr '16 9501 45465 +1740
May '16 816 13103 -7
Jun '16 337 10405 -49
Jul '16 265 9108 +16
Aug '16 104 8152 +13

6

Month/Yr Last Change
JUL '15 46.90 -1.55
AUG '15 43.03 -0.97
SEP '15 36.05 -0.48
OCT '15 34.75 -0.55
NOV '15 38.50 -0.20
DEC '15 42.75 -0.30
JAN '16 70.12 -0.44
FEB '16 56.58 -0.37
MAR '16 45.10 -0.55
APR '16 35.30 -0.50
MAY '16 35.10 -0.20
JUN '16 37.50 -0.40

Month/Yr Last Change
JUN '15 40.48 -1.24
JUL '15 53.79 -1.73
AUG '15 46.89 -1.62
SEP '15 40.53 -0.53
OCT '15 38.88 -0.47
NOV '15 39.75 -0.30
DEC '15 44.08 -0.62
JAN '16 69.06 -0.47
FEB '16 59.34 -0.40
MAR '16 46.43 -0.45
APR '16 38.58 -0.75
MAY '16 41.00 -0.29

Traded 6/12/15

NYMEX Natural Gas Futures
03 Month Strip $2.7727 -0.0770

06 Month Strip $2.8719 -0.0728

12 Month Strip $3.0074 -0.0614

18 Month Strip $3.0654 -0.0523

Month Open High Low Last Change

JUL 2.818 2.826 2.744 2.750 -0.075

AUG 2.848 2.850 2.770 2.776 -0.079

SEP 2.860 2.864 2.786 2.792 -0.077

OCT 2.891 2.891 2.822 2.826 -0.074

NOV 3.012 3.010 2.948 2.949 -0.069

DEC 3.171 3.186 3.135 3.138 -0.063

JAN 3.277 3.291 3.240 3.243 -0.062

FEB 3.268 3.284 3.239 3.241 -0.059

MAR 3.239 3.247 3.198 3.202 -0.059

APR 3.060 3.082 3.045 3.046 -0.043

MAY 3.067 3.077 3.048 3.049 -0.040

JUN 3.093 3.101 3.077 3.077 -0.037

PETROLEUM PRICES
W.Tx Cush $59.96
Propane $0.4145
Butane $0.5444
RBOB $2.12
NYH ULSD $1.89
US $ / Euro Equivalent
1.1268
OPEC Basket
$62.14 -$0.27
ICE Gas-Oil
Jun'15 $585.25 -$4.00
ICE Brent Crude
Jul '15 $63.87 -$1.24
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(Continued from Section 2)

watching the large tropical disturbance. The system does not yet have a closed circulation needed to clas-
sify it as a tropical storm or hurricane, but was producing winds near gale force or about 38 miles per hour.
The Hurricane Center as well as academic and private weather forecasters are expecting a below-average
number of storms during this year's Atlantic Ocean hurricane season. which lasts through November 30th.
Some forecasters have warned that the best chance for a tropical storm to develop in the oil production ar-
eas off the US Coast could come early in the season. A strong El Nino is expected to form in the eastern
Pacific later this summer and would probably send high winds across the southern US, disrupting tropical
storm development. The Gulf of Mexico produces 17% of US crude oil production and 5% of dry national
gas output. Gulf Coast states of Texas, Louisiana and Mississippi are also home to more than 45 percent of
the nation's crude oil refining capacity, according to the EIA.

US Oil Rig Count Falls to 635 Last Week

The US oil-rig count fell by seven to 635 in the latest week, according to Baker Hughes, marking the
27th straight week of declines. The number of US oil drilling rigs has fallen sharply since oil prices
headed lower last year. There are now about 61% fewer rigs working since a peak of 1,609 in October.
Recently, OPEC said it would keep its production ceiling unchanged, the second time in 6 months it de-
cided to take no action amid the global glut. Oil prices have traded in a tight range recently, with US
prices pivoting around the psychologically key $60 per barrel level. Forecasts that the global glut of crude
oil will shrink, due to growing demand and a decline in drilling, have boosted prices from multiyear lows
earlier this year. But some traders remain hesitant, especially because some US companies say they can
increase production if prices hold above $60. According to Baker Hughes, natural gas rigs were down by
one to 221 last week. The US offshore rig count rose by 2 to 29 in the latest week, although it's still off 30
from last year. For all rigs, including natural gas, the week's drop was 9 to 859.

Fitch Revises Oil and Natural Gas Price Assumptions

The latest edition of Inside Credit features Fitch Ratings' revised oil and natural gas price assumptions.
Increasing efficiencies and price pressure related to the US shale boom support Fitch's lower corporate
forecast assumptions for long-term WTI and Henry Hub natural gas prices. Fitch's price deck now as-
sumes long-term WTI prices at $70 per barrel, down from $75 per barrel, supported by a drop in median
full cycle costs. However, long-term Brent price remains at $80 per barrel. ‘The benefits of the shale revo-
lution that we've seen in the US; lower completion costs, longer laterals and more efficient well designs
have been difficult to replicate elsewhere, leading us to increase the spread between Brent and WTI,’ says
Mark Sadeghian, Senior Director. Fitch's price assumptions for Henry Hub natural gas price were revised
down to $3.75 per Mcf, reflecting increasingly efficient US shale production, and tepid demand relative to
the boost in supply.

Arctic Drilling Protesters Dangle from Shell Ship in Washington State

Two activists protesting plans by Royal Dutch Shell to resume drilling for oil in the Arctic dangled them-
selves for several hours from the anchor of one of the company's vessels in Washington state before coming
down voluntarily, the Coast Guard said. The women used camping gear and hammocks to attach them-
selves to the massive chain on the barge in Bellingham, Washington, north of Seattle. They dangled from
the vessel, the American Trader, for about 5 hours after climbing on the anchor chain in the early morning,
the Coast Guard said. The women came down from their perch on their own accord and were not arrested
and were allowed to drive home in their fossil-fuel-powered vehicles, police said. Last month, activists
chained themselves to a different Shell vessel in Bellingham, the Arctic Challenger. That vessel, an oil spill
containment barge, pulled out of the port last week and was the first of the Arctic drilling fleet headed to
Alaska. Protesters around Washington have staged ongoing demonstrations over Shell's intention to resume
drilling for fossil fuel in the Arctic. Shell maintains that it has a robust safety and cleanup plan should a

(Continued in Section 13)
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NATURAL GAS - CFTC
FUTURES ONLY POSITIONS AS OF 06/09/15 |
------------------------------------------------------------| NONREPORTABLE

NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
--------------------------|----------------|----------------|---------------

LONG | SHORT | SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
----------------------------------------------------------------------------
(10,000 MMBTU'S) OPEN INTEREST: 1,030,892
COMMITMENTS
274,072 536,133 283,402 407,059 176,136 964,533 995,671 66,359 35,221

CHANGES FROM 06/02/15 (CHANGE IN OPEN INTEREST: 11,461)
-7,935 16,674 7,981 13,624 -8,047 13,670 16,608 -2,209 -5,147

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
26.6 52.0 27.5 39.5 17.1 93.6 96.6 6.4 3.4

NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 290)
85 130 131 56 49 233 233

HENRY HUB SWAP - CFTC
FUTURES ONLY POSITIONS AS OF 06/09/15 |
------------------------------------------------------------| NONREPORTABLE

NON-COMMERCIAL | COMMERCIAL | TOTAL | POSITIONS
--------------------------|----------------|----------------|---------------

LONG | SHORT | SPREADS | LONG | SHORT | LONG | SHORT | LONG | SHORT
----------------------------------------------------------------------------
(2,500 MMBTU'S) OPEN INTEREST: 1,703,821
COMMITMENTS
749,758 48,287 152,868 751,984 1470388 1654610 1671543 49,211 32,278

CHANGES FROM 06/02/15 (CHANGE IN OPEN INTEREST: 12,442)
-2,047 -45 2,883 12,091 11,648 12,927 14,486 -485 -2,044

PERCENT OF OPEN INTEREST FOR EACH CATEGORY OF TRADERS
44.0 2.8 9.0 44.1 86.3 97.1 98.1 2.9 1.9

NUMBER OF TRADERS IN EACH CATEGORY (TOTAL TRADERS: 102)
30 8 30 53 55 90 87

(Continued from Section 11)

spill occur. Shell, which
is still awaiting several
federal permits before it
can return to the Beaufort
and Chukchi seas off
Alaska, has said it was
continuing to prepare a
drilling rig docked in Se-
attle for the trip north this
summer. The rig has been
an epicenter of protests
both on land and water,
with demonstrators at-
tempting to block work-
ers from reaching the rig.
Last month, hundreds of
people in small boats sur-
rounded the rig in the
Port of Seattle.



Section 14 – June 15, 2015

Individual Membership

One Year:

$1295

Company Memberships
(Up to 100 employees)

Sign Up Entire Company for Only

$3595
Per Year

ETFs

CLOSE CHANGE PERCENT

NYISO
Zone G
5 MW
Peak

<<<<<

The TSX 300 Index fell 89.73 to 14,741.15
The US Dollar climbed 0.176 to 95.148
The Dow increased 140.53 to 17,898.84
The S&P 500 dropped 14.75 to 2,094.11

Financial Summary
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The Nasdaq declined 29.48 points to 5,053.03
July NYMEX crude oil dropped 0.81 to 59.96
Canadian-US Exchange off 0.0010 to 1.2304

Month/Yr Open High Low Last Chg

Jul '15 1.9159 1.9193 1.8852 1.8892 -0.0318
Aug '15 1.9237 1.9263 1.8935 1.8976 -0.0316
Sep '15 1.9370 1.9413 1.9093 1.9135 -0.0311
Oct '15 1.9527 1.9595 1.9285 1.9325 -0.0309
Nov '15 1.9734 1.9750 1.9492 1.9514 -0.0304
Dec '15 1.9917 1.9927 1.9631 1.9670 -0.0301
Jan '16 1.9965 2.0036 1.9795 1.9808 -0.0302
Feb '16 2.0009 2.0015 1.9850 1.9863 -0.0303
Mar '16 1.9977 2.0062 1.9815 1.9827 -0.0304
Apr '16 1.9889 1.9940 1.9707 1.9707 -0.0303
May '16 1.9849 1.9849 1.9702 1.9702 -0.0303
Jun '16 1.9937 1.9974 1.9747 1.9755 -0.0300

NY
Harbor
ULSD

>>>>>>

Month/Yr Last Change
JUL '15 47.31 -1.25
AUG '15 42.88 -1.29
SEP '15 36.55 -0.48
OCT '15 35.75 -0.55
NOV '15 49.75 -0.20
DEC '15 65.25 -0.30
JAN '16 103.96 -0.61
FEB '16 91.88 -0.61
MAR '16 62.10 -0.80
APR '16 39.95 -0.50
MAY '16 37.80 -0.20
JUN '16 40.70 -0.40

UNG-US NATURAL GAS 13.38 -0.30 -2.19%

SPDR-ENERGY SEL 76.95 -0.87 -1.12%

MRKT VCTRS: OIL SERV 36.65 -0.32 -0.87%

ISHARES S&P NRSI 37.51 -0.44 -1.16%

ISHARES-DJ ENERG 43.58 -0.52 -1.18%

SPDR-UTIL SELECT 42.54 -0.38 -0.89%

ISHARES-DJ UTIL 106.59 -0.95 -0.88%

VANGUARD UTIL ETF 92.34 -0.85 -0.91%

ISHARES S&P GLOB 78.38 -0.69 -0.87%



Fitch Publishes Latin American Oil and Gas Dashboard

Fitch Ratings has published its new Latin American Oil and Gas Dashboard. The publication explores
key themes affecting the credit profiles of the region's rated Oil and Gas issuers. Items covered in the report
include: impact of low oil price environment, capital investments and leverage expectations as well as the
Mexican energy reform. In general, despite a recent downturn in international oil prices that resulted in
capex reductions for Latin American national oil companies (NOCs), these companies will maintain rela-
tively high capex compared with their cash flow generation through 2015. Fitch forecasts the aggregate in-
vestments for the rated NOCs in Latin America will decrease to approximately $70 billion in 2015, down
from approximately $85 billion in 2014. The sector overall has reacted to lower oil prices by revising down-
ward its capital investment plants and renegotiating services contracts to reduce operating costs. Fitch's
Outlooks for Latin American oil and gas companies are for the most part Negative.



TransCanada Set to Start Building BC Gas Pipeline This Year

TransCanada said it expects to start construction this year on natural gas pipeline to British Columbia's
Pacific Coast worth at least C$5 billion ($4.1 billion) following a conditional go-ahead by a Petronas-led
consortium for what could be Canada's first LNG export terminal. The Prince Rupert Gas Transmission
line will connect the prolific Montney gas field near Fort St John in northeastern British Columbia to the
Pacific NorthWest LNG terminal, which is planned for Lelu Island on the North Pacific Coast near the port
of Prince Rupert. The conditional go-ahead for the liquefied natural gas terminal is a rare win for
TransCanada, which has struggled in recent years to rally support for its crude oil pipeline projects, includ-
ing the long-delayed Keystone XL line to move oil from Alberta to the US Gulf Coast. The Calgary-based
pipeline company has bet big on Canada's nascent LNG industry, with deals to build more than C$13 bil-
lion in natural gas pipelines to serve proposed export projects on the country's West Coast. ‘This develop-
ment is a significant step forward,’ Chief Executive Russ Girling said in a statement. ‘The conditional
positive final investment decision advances a key component of TransCanada's C$46 billion capital growth
plan.’ A consortium led by state-owned Malaysian energy company Petronas said it will move ahead with
its Pacific NorthWest LNG project on condition that it is approved by Canada's environmental regulator. If
final permits are issued, the project could be Canada's first LNG export terminal. An environmental review
of the $11 billion plan has been temporarily halted while the regulator awaits more information from the
company. TransCanada also plans to build a second pipeline related to the Petronas project, the C$1.7 bil-
lion North Montney Mainline, which will feed into the Prince Rupert line, and which was approved by the
Canadian government on Thursday. TransCanada said it plans to put the 560-mile Prince Rupert line into
service as early as 2019.



CoorsTek Membrane Sciences Combines Active Ceramic Membranes and Electrochemistry

CoorsTek has announced the creation of CoorsTek Membrane Sciences, a technology leader in ion-
conducting ceramic membranes used in direct gas-to-chemicals (GTCh) and gas-to-liquids (GTL) conver-
sion applications. The group combines the hydrogen transport membrane (HTM) and oxygen transport
membrane (OTM) technologies CoorsTek, Ceramatec, and Protia (both CoorsTek companies) have been
developing over the past two decades and are now commercializing with energy and chemical producers.
‘GTL conversion, for example, transforms abundant low value natural gas into higher value liquids such
as gasoline, diesel, and jet fuels,’ explains Grover Coors, Chief Scientist of the group. ‘The conversion
process uses active ceramic membranes that either remove some of the hydrogen from natural gas mole-
cules or introduce precise amounts of pure oxygen into the gas to produce synthesis gas (syngas).’ A
leader in engineered ceramics, the company develops and manufactures advanced HTM and OTM ce-
ramic membranes in both planar and tubular configurations used in a growing variety of GTL, GTCh, mi-
croreactors, oxygen sensor, molecular separation, solid oxide electrolysis cell (SOEC), and ceramic mi-
crochannel heat exchanger (CMHX) applications. ‘Active ceramic membranes are among the cleanest,
most efficient, and scalable ways to perform these conversions,’ states Per Christian Vestre, industry vet-
eran and Group Vice President of CoorsTek Membrane Sciences. Electro-catalytic membrane reactors
(eCMR) being tested by CoorsTek have for the first time demonstrated chemical amplification in the sin-
gle-step conversion of natural gas into liquid benzene, known as methane dehydroaromatization (MDA).
‘This breakthrough technology using ion transport membranes for process intensification has the poten-
tial to revolutionize the Energy Age in much the same way the transistor did for the Information Age.’
CoorsTek Membrane Sciences has co-authored 4 technical papers on ceramic ion transport membranes
that will be presented at next week's 20th International Conference on Solid State Ionics, June 14-19 in
Keystone, Colorado, where attendees can discuss the technology and see a ceramic membrane demonstra-
tion.



New Research Initiative at Stanford to Comprehensively Study Use of Natural Gas

The Natural Gas Initiative will expand Stanford's research on energy and the environment by focusing
additional resources on the growing importance of natural gas. Stanford University's new Natural Gas
Initiative will work to answer a myriad scientific, technological and policy questions that underlie the use
of natural gas. The new program will expand Stanford's research on energy and the environment by fo-
cusing additional resources on the growing importance of natural gas. US production has risen almost
50% in the past 10 years, and global demand for natural gas is anticipated to outpace all other fossil fu-
els. More than 35 professors and research staff from a dozen Stanford academic departments have al-
ready affiliated with the Natural Gas Initiative. 'If developed in a responsible manner, natural gas can be
the critical transition fuel that reduces the environmental impacts of fossil fuels and keeps us on a path
toward a decarbonized energy future,' said Mark Zoback, a professor of geophysics and NGI's director.
Natural gas has revitalized several domestic industries and reduced the US trade imbalance. Idle natural
gas import terminals are being retooled to export liquefied natural gas to Asia and Europe, which is look-
ing to lessen its dependence on Russia for natural gas.



Petronas-Led Consortium Vows to Build BC LNG Terminal

Petronas. state-owned Malaysian energy company, and its Asian partners said that the Pacific NorthWest
LNG (PNW LNG) joint venture will proceed, subject to completion this fall of a federal environmental as-
sessment of the terminal to be built on Lelu Island near Prince Rupert, in northern British Columbia. PNW
LNG said that giving conditional approval is a crucial milestone. ‘The Final Investment Decision will be
confirmed by the partners of PNW LNG once two outstanding conditions have been resolved,’ the consor-
tium said. ‘The first condition is approval of the Project Development Agreement by the Legislative As-
sembly of British Columbia, and the second is a positive regulatory decision on the environmental assess-
ment by the Government of Canada.’ The BC government has already said it would recall the legislature
this fall if necessary to put into law the project development agreement. Petronas holds a 62% interest in
PNW LNG. The partners are China's state-owned Sinopec, whose formal name is China Petroleum &
Chemical (10%), India's state-run Indian Oil Corp (10%), Japan Petroleum Exploration (10%), China
Huadian Corp (5%), and Petroleum Brunei (3%).



Shell Midstream Partners to Join Alerian MLP Infrastructure Index

Alerian announced that following the close of business on Friday, June 19th, Shell Midstream Partners
will be added to the Alerian MLP Infrastructure Index. Shell Midstream Partners owns, operates, develops,
and acquires crude oil and refined products pipelines. The constituents of the index will be rebalanced on a
capped, float-adjusted, capitalization-weighted basis in accordance with the existing index methodology.
Constituent additions to and deletions from the index do not reflect an opinion by Alerian on the invest-
ment merits of the respective securities. The Alerian MLP Infrastructure Index is a composite of energy in-
frastructure Master Limited Partnerships (MLPs). The capped, float-adjusted, capitalization-weighted in-
dex, whose constituents earn the majority of their cash flow from the pipeline transportation, storage, and
processing of energy commodities, is disseminated real-time on a price-return basis (AMZI) and on a total-
return basis (AMZIX).



North Dakota AG Says BLM Fracking Rule Could Cost State Millions

The North Dakota AG says that Bureau of Land Management fracking rule could cost the state mil-
lions of dollars.







Wisconsin Energy Declares Pro Rata Dividends in Anticipation of Integrys Acquisition

The board of directors of Wisconsin Energy Corporation today declared pro rata dividends in anticipa-
tion of the potential acquisition by Wisconsin Energy of Integrys Energy Group taking place before Wis-
consin Energy's next common stock dividend record date. The board declared a pro rata dividend of
$0.00459239 a share per day that will accrue from May 15, 2015, through the day before the effective date
of the acquisition. This pro rata dividend is the daily equivalent of the current quarterly dividend rate of
$0.4225 a share. It would be payable to Wisconsin Energy shareholders of record at the close of business
on the day preceding the effective date of the acquisition. The board also declared a pro rata dividend of
$0.00497283 a share per day (the daily equivalent of $0.4575 per quarter) that will accrue from the effec-
tive date of the acquisition through August 14, 2015, which is Wisconsin Energy's normal record date. This
pro rata dividend would be paid on September 1, 2015, to Wisconsin Energy shareholders of record on
Aug. 14, 2015. This new dividend level represents an increase of 8.3% over the current quarterly rate for
Wisconsin Energy shareholders and, per the merger agreement, will bring Integrys and Wisconsin Energy
shareholders to dividend parity.



New ISO Today App Includes EIM Prices and Market Notices

The California Independent System Operator has released an updated version of its mobile app, ISO To-
day, which includes enhanced price maps for the Energy Imbalance Market (EIM), Market Notices and so-
cial media posts. ‘These upgrades improve what has already been a valuable tool for those who want in-
stant information on electricity supply and demand trends,’ said Steve Berberich, president and CEO of the
ISO. ‘Now, with additional information on prices in California and in the EIM market, our more than
10,000 current app subscribers can stay informed on important ISO activities.’ The new price map now in-
cludes fifteen-minute and real time dispatch prices at thousands of points on the grid that includes those in
the new western regional Energy Imbalance Market. Originally launched in February 2013, the ISO Today
app provides information on current solar and wind generation, as well as weather conditions in and around
California. Hourly renewable energy production for the current and previous day also give the user data on
ISO's progress towards integrating green energy. Other favorite features available include a Supply and De-
mand chart displaying available resources, actual demand and day-ahead and hour-ahead forecasting. Also
included is the Renewables Map that shows current weather conditions and fire locations. Another standard
feature is the ability to receive Flex Alerts that may be called for during times of needed conservation as
well as other alert, warning and emergency notifications. The newest version of ISO Today is available in
the Apple app store, Google Play, or by updating the app in your app settings. Version 3.0 of ISO Today is
compatible with iOS7 and Android 2.3 and up for smart phones, tablets and iPads. Apple devices with
older operating systems must use app version 2.



PJM Prepares for August 10th Capacity Auction

PJM welcomed FERC's approval of its capacity performance rules and said yesterday the 2018/2019 auc-
tion would start August 10th. PJM will make a compliance filing in 30 days while also preparing for the
next auction. ‘In approving PJM's capacity-performance proposal,’ FERC ‘recognized the need to ensure
better generator performance and fuel assurance,’ PJM CEO Terry Boston said. The RTO is reviewing
FERC's order to fully understand the impacts, but it appears to largely support PJM's pay-for-performance
model, he added. Capacity performance was developed through an expedited stakeholder process last year
and was driven, in part, by generator performance in the polar vortex when 22% of the units in PJM were
down on the worst day. The rule changes were meant to enhance incentives for capacity resources to be
available when needed most, to help cut price spikes during system emergencies and to cut the chances of
forced outages. ‘As we move forward, we are committed to working closely with members and stakeholders
to implement capacity performance to ensure reliable power supplies for the people in the region PJM
serves,’ Boston said. PJM is holding two transitional auctions for 2016/2017 and 2017/2018 this summer.
The first will take offers July 27 and 28 and results will be posted on the 30th. The auction for 2017/2018
will take offers August 3rd and 4th and results will be posted on the 6th. Work for the 2018/2019 auction
will start later this month, but it is being held from August 10-14 and the results will be announced August
21st.



Competitive Power Ventures and Diamond Generating Corporation Close Financing on CPV Val-
ley Energy Center in Orange County, New York

Competitive Power Ventures and partner Diamond Generating Corporation announced today they have
closed financing with MUFG Union Bank, NA and Credit Agricole Corporate and Investment Bank as Co-
ordinating-Lead Arrangers for the CPV Valley Energy Center to be constructed in Orange County New
York. This is the first such transaction by CPV under new owner, Global Infrastructure Partners (GIP). Lo-
cated 65 miles northwest of New York City, the CPV Valley Energy Center is a 720 MW combined-cycle
natural gas-powered electric power generating facility with ultra-low sulfur diesel backup. The project will
be constructed by a joint venture consisting of Skanska USA Civil Northeast, Burns & McDonnell Engi-
neering Company, and ECCO III Enterprises. Construction will take 32 months with commercial operation
projected in early 2018. The project will sell its capacity, energy and ancillary services into lower Hudson
Valley and provide enough power to supply 720,000 New York homes. The project will interconnect into
the New York Power Authority's 345 kV Marcy South transmission line in Middletown, NY. To conserve
water as a valuable natural resource, the CPV Valley Energy Center's innovative design incorporates ad-
vanced air cooling which reduces water use by approximately 85% compared to ‘wet’ cooled facilities and
uses recycled water from the nearby wastewater treatment facility. In addition, the project's low emissions
profile, powered by clean, efficient Siemens F-class gas turbine technology, is expected to contribute to the
decade-long trend of improving air quality in the region. The project enjoys strong support from residents,
business, labor and elected leaders in Orange County and will provide substantial reliability, economic and
environmental benefits to residents and consumers of electricity. It is expected that 400-500 construction
jobs will be created during the approximately 32-month construction period and 23 well-paying permanent
jobs will be created once the project is operational. The addition of the highly-efficient CPV Valley Energy
Center will also help to mitigate the ratepayer impacts of the recently instituted new capacity zone in the
lower Hudson Valley by reducing electricity prices by hundreds of millions of dollars annually. ‘We are
delighted to be bringing this project into construction at a time when the region is in need of new, clean
electric generating capacity,’ said Doug Egan, CPV CEO. ‘The CPV Valley Energy Center embodies our
corporate mission to improve the economic, environmental and energy sustainability of the communities in
which we operate.’ ‘DGC is pleased to be a part of this highly efficient, combined-cycle project in New
York,’ said Satoshi Hamada, President of Diamond Generating Corporation. ‘The CPV Valley Energy
Center demonstrates our commitment to provide clean, flexible and reliable energy for local communities
in competitive markets.’



Canadian Solar Announces Best-in-Class Warranty for Polycrystalline and Diamond Modules

Canadian Solar, one of the world's largest solar power companies, today announced that effective June
1, the company has been offering a new upgraded warranty on its polycrystalline photovoltaic modules by
guaranteeing a lower first year power output degradation, less than 2.5%. This is in contrast to the industry
standard of 3% degradation during the first year. All Canadian Solar standard modules have a 10-year lim-
ited product warranty on material and workmanship. In addition, the following are the new warranty poli-
cies related to power performance: For polycrystalline module products, Canadian Solar guarantees the
first year power degradation is no more than 2.5% from its nameplate power. From year 2 to year 25, the
actual power decline will be no more than 0.7%. By the end of year 25, the actual power output will be no
less than 80.7% of the nameplate power output. For the Diamond double-glass module, Canadian Solar
guarantees the first year power degradation is no more than 2.5% from its nameplate power. From year 2
to year 30, the actual annual power decline will be no more than 0.5%. By the end of year 30, the actual
power output will be no less than 83% of the labeled power output. In the past 15 years, Canadian Solar
has invested heavily into solar cell and module technology research and development. This warranty up-
grade is based on internal and external PV system performance test results. The performance warranty for
standard monocrystalline cell modules will continue to be 3% degradation for the first year, and 0.7%
power loss from year 2 to year 25. With Czochralski-type (CZ) wafer quality improvement, Canadian So-
lar will be able to roll out a similar enhanced performance warranty for monocrystalline cell modules in
the future.



Private Firms Charge Way More Than Public Utilities

Sacramento, a family using 500 kilowatt hours of electricity last October was charged $58. Customers in
Los Angeles, also served by a public utility district, paid $79. Pacific Gas & Electric charged $93 for the
same amount of power. Southern California Edison billed customers $97. And San Diego Gas & Electric
topped the Southern California Public Power Authority survey at $116 for 500 kilowatt hours. The com-
parison of rates charged by public and private electricity providers in California shows a notable discrep-
ancy in the amounts customers pay for power, depending on where they live and which provider serves
them. Especially for heavy users, bills are higher at the investor-owned utilities SDG&E, Edison and
PG&E, overseen by the California Public Utilities Commission. The commission is required to make sure
the rates are just and reasonable at the private utilities, and doesn’t oversee the municipal districts. The
utilities commission, which is the subject of separate state and federal investigations into possible favorit-
ism and back-channel communications with utility executives, says costs are higher at private companies,
in part, because they operate under different rules. PUC may short-circuit California's fair, progressive
electricity rate policy. ‘There are federal and state regulatory requirements that apply to investor-owned
utilities that do not apply to publicly owned utilities,’ said Terrie Prosper, a commission spokeswoman.
‘Publicly owned utilities have access to very-low-cost federal preference power from federally operated
dams that the investor-owned utilities do not have access to, and many publicly owned utilities have access
to low-cost financing that makes their capital investments much less expensive.’ Municipal utilities say
their rates are lower because there is no profit margin and their revenue is reinvested into the public serv-
ice. LA won't buy power from Mojave Desert solar plant, after all ‘Simply put, money spent here stays
here,’ said Heather Raymond, a spokeswoman for the city of Riverside, which has delivered its own water
and power since 1895. ‘That’s great news for communities like Riverside that have utilities that are able to
give back in the way of community support.’ The public agencies have their problems as well, including in
Los Angeles, where a recent audit found $40 million of ratepayer money was spent on overpaid managers,
personal expenses and vendors hired without competitive bids. Critics have said the Riverside utilities de-
partment artificially increased rates to cover other city costs, and in Pasadena, a city employee was arrested
in December and charged with embezzling $6.4 million of power customer payments. For-profit utilities
say they do their best to keep rates and rate increases to a minimum. They point out that they provide more
renewable power than most public utilities and are working to deliver even more. ‘Under the law, we can’t
buy electricity generated from coal while the municipal utilities are permitted to do so,” said Russell Wor-
den, managing director for state regulatory operations at Edison. “And we have a greater number of renew-
ables in our generation portfolio.’ Salary and benefits paid to executives at investor-owned utilities -- gen-
erally higher than those paid by public agencies -- also affect rates, consumer advocates say. Public salaries
criticized at the Los Angeles utilities department were $220,000, compared with $11.6 million in cash and
equity in 2014 for the CEO of PG&E, an investor-owned utility, or IOU.



Maryland Advocate Appeals Exelon-Pepco Merger

Maryland’s consumer advocate is appealing the Public Service Commission’s approval of the merger of
Exelon-Pepco Holdings based in part on what she sees as regulators’ indifference to the harm it will cause
the state, Paula Carmody, the people’s counsel, said. Carmody last week filed the petition for judicial re-
view with the Circuit Court for Queen Anne’s County. ‘This has enormous implications for our state. It’s
important for the court to review the decision,’ Carmody said. The consumer advocate’s case is buoyed by
the strongly worded dissent of the order by two of the PSC’s 5 commissioners, Carmody said. The dissent
does not change the Office of the People’s Counsel’s burden to challenge the decision of the majority, she
said. ‘We will be arguing that the PSC’s decision was arbitrary and capricious, affected by error of law
and not based on the standard of evidence,’ Carmody said. The majority did not give proper consideration
of the significant evidence of harm, Carmody said. ‘The dissent did seem persuaded by evidence of harm.’
The OPC has not yet filed a brief outlining its arguments, but Carmody noted that there was a strong case
for denying the merger. ‘The benefits offered in the merger were woefully deficient. They had nothing to
do with the merger and could have been obtained without the merger’ Carmody said. The benefits touted
such as improving reliability or establishing micro-grids will be paid for by customers, she said. ‘The most
surprising was the effusive tone of the majority in terms of their response to the case put on by Exelon,’
Carmody said. They added or changed very little to the conditions of the settlement reached with the
counties and others, she said. The dissent, on the other hand, totally contradicted the view of the majority.
‘In our view it was almost as if they were in different rooms,’ Carmody said. Kelly Speakes-Backman, one
of the commissioners who approved the merger, has left the PSC and the term of a second commissioner,
Lawrence Brenner, expires at the end of June. Delaware and New Jersey have also approved the merger.
The Department of Justice has not notified Exelon or Pepco Holdings that it has concluded its investiga-
tion,
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June 11, 2015 

 
BY HAND DELIVERY 
 
Circuit Court for Queen Anne’s County 
Clerk’s Office 
100 Courthouse Square 
Centreville, Maryland  21617 
 

Re:  Petition for Judicial Review of an Order Issued 
by the Maryland Public Service Commission 

 
Dear Clerk’s Office: 
 
 On behalf of the Maryland Office of People’s Counsel (“OPC”), please find 
enclosed for filing: 
 

1. An original and three copies of the Petition for Judicial Review by the 
Maryland Office of People’s Counsel of a Decision Issued by the 
Maryland Public Service Commission; and 
 

2. A Civil Non-Domestic Case Information Report designating the 
petition be placed on the Business and Technology docket. 

 
 OPC is an agency of the State of Maryland established under §§ 2-201 to 2-206 
of the Public Utilities Article (Md. Ann. Code). No filing fee should be charged 
because, pursuant to Md. Code Ann., Cts. & Jud. Proc, §7-202 (b). “[t]he clerk may not 
charge the State, any county, municipality, or Baltimore City any fee provided by this 
subtitle, unless the State, county, municipality, or Baltimore City first gives its 
consent.”  
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Kindly accept the original for filing, and please return a file-stamped copy to 
our office.  The second copy is for service on the Public Service Commission by the 
Clerk of the Court pursuant to Rule 7-202(d).  An extra copy of the Petition is enclosed 
since OPC has requested that the appeal be included in the Business and Technology 
Case Management program. 

 
  I thank you in advance for your kind cooperation with this request. 

 
 
      Very truly yours, 
 
      /electronic signature/ 
      Paula M. Carmody 
      People’s Counsel 
      Maryland Office of People’s Counsel 
      6 St. Paul Street, Suite 2102 
      Baltimore, Maryland 21202 

    (410) 767-8150   
    Email: Paula.Carmody@maryland.gov 
 

PMC/bl 
Enclosures 
cc: Robert Erwin, General Counsel, Maryland Public Service Commission  
 All Parties on agency service list for PSC Case No. 9361 
  
 
 
 



IN THE CIRCUIT COURT FOR QUEEN ANNE’S COUNTY 
 
PETITION OF: 
 

The Maryland Office of People’s Counsel 
6 St. Paul Street, Suite 2102 
Baltimore, Maryland 21202 

 
FOR JUDICIAL REVIEW OF THE DECISION OF: 
 

The Maryland Public Service Commission  
6 St. Paul Street, 16th Floor 
Baltimore, Maryland 21202 

 
IN THE CASE OF: 
 

In the Matter of the Merger of Exelon Corporation 
and Pepco Holdings, Inc.(Case No. 9361) 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

 
CIVIL ACTION 
 
No. ____________ 

 
PETITION FOR JUDICIAL REVIEW 

 

Petitioner, the Maryland Office of People’s Counsel (“OPC”), by its undersigned counsel 

and pursuant to Maryland Rule 7-202 and Md. Code Ann., Public Utilities Article (“PUA”) § 3-

201 et seq., requests judicial review of Order Number 86990 issued by the Maryland Public 

Service Commission on May 15, 2015 in Case Number 9361: In the Matter of the Merger of 

Exelon Corporation and Pepco Holdings, Inc..  OPC was a party to the administrative 

proceeding for which judicial review is requested, and is dissatisfied by the final decision and 

order of the Commission within the meaning of PUA § 3-202(a). 

Pursuant to Maryland Rule 7-202(d)(1), Petitioner is delivering to the Clerk, 

contemporaneously with the filing of this Petition, a copy of the Petition for mailing by the Clerk 

to the Commission.  

[Continued for Signatures] 
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Circuit Court for Queen Anne’s County 
Petition for Judicial Review  
 
 
 
 

      Respectfully submitted, 

       /electronic signature/    
       Paula M. Carmody 
       People’s Counsel 
 
 
       Theresa V. Czarski 
       Deputy People’s Counsel 
 
 
       William F. Fields 
       Senior Assistant People’s Counsel 
 
 
       Ronald Herzfeld 
       Assistant People’s Counsel 
 
        

Joseph G. Cleaver 
       Assistant People’s Counsel 
 

Maryland Office of People’s Counsel 
       6 St. Paul Street, Suite 2102 
       Baltimore, Maryland  21202 
       Main office: 410-767-8150 
 
 
Dated: June 11, 2015 
 
        

  



3 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this 11th day of June 2015, the foregoing Petition for 

Judicial Review was mailed first‐class, postage prepaid, and e-mailed to the following party: 

H. Robert Erwin, Esq. 
General Counsel 
Public Service Commission 
6 St. Paul Street, 16th Floor 
Baltimore, Maryland 21202 
E-mail: robert.erwin@maryland.gov 

 
Courtesy e-mail service was e-mailed on this date to all parties listed on the agency service list 
for PSC Case 9361.  
 
 
             
       /electronic signature/  

Ronald Herzfeld 
Assistant People’s Counsel 

  

  
 
 

 



3 days of trial time
More than 3 days of trial time

                          A. TORTS

      Actual Damages

      Under $7,500

      $7,500 - $50,000

      $50,000 - $100,000

      Over $100,000

Medical Bills

$

Property Damages

$

Wage Loss

$

CIVIL - NON-DOMESTIC CASE INFORMATION REPORT

Circuit Court for
City or County

DIRECTIONS:
                   Plaintiff: This Information Report must be completed and attached to the complaint filed with the Clerk of Court
unless your case is exempted from the requirement by the Chief Judge of the Court of Appeals pursuant to Rule 2-111(a).
A copy must be included for each defendant to be served.
                   Defendant: You must file an Information Report as required by Rule 2-323(h).
        THIS INFORMATION REPORT CANNOT BE ACCEPTED AS AN ANSWER OR RESPONSE.
FORM FILED BY:          PLAINTIFF          DEFENDANT          CASE NUMBER

CASE NAME:                                                                                       vs.

JURY DEMAND:            Yes        No                 Anticipated length of trial:                   hours or                   days
RELATED CASE PENDING?      Yes       No    If yes, Case #(s), if known:

Plaintiff Defendant

(Clerk to insert)

Special Requirements?          Interpreter (Please attach Form CC-DC 41)

                                               ADA accommodation (Please attach Form CC-DC 49)

                                  ALTERNATIVE DISPUTE RESOLUTION INFORMATION
Is this case appropriate for referral to an ADR process under Md. Rule 17-101? (Check all that apply)
                   A. Mediation        Yes       No                               C. Settlement Conference       Yes       No
                   B. Arbitration       Yes       No                               D. Neutral Evaluation             Yes       No

                                                                          TRACK REQUEST
With the exception of Baltimore County and Baltimore City, please fill in the estimated LENGTH OF TRIAL.
THIS CASE WILL THEN BE TRACKED ACCORDINGLY.
                                          1/2 day of trial or less
                                          1 day of trial time
                                          2 days of trial time

Page 1 of 3CC/DCM 002 (Rev. 2/2010)

                                      NATURE OF ACTION                                                                  DAMAGES/RELIEF
                                        (CHECK ONE BOX)

                      TORTS

      Motor Tort

      Premises Liability

      Assault & Battery

      Product Liability

      Professional Malpractice

      Wrongful Death

      Business & Commercial

      Libel & Slander

      False Arrest/Imprisonment

      Nuisance

      Toxic Torts

      Fraud

      Malicious Prosecution

      Lead Paint

      Asbestos

      Other

                      LABOR

      Workers' Comp.

      Wrongful Discharge

      EEO

      Other

              CONTRACTS

      Insurance

      Confessed Judgment

      Other

            REAL PROPERTY

      Judicial Sale

      Condemnation

      Landlord Tenant

      Other

                      OTHER

      Civil Rights

      Environmental

      ADA

      Other

   B. CONTRACTS

       Under $10,000

       $10,000 - $20,000

       Over $20,0000

    C. NONMONETARY

      Declaratory Judgment

      Injunction

      Other

PLEASE SEE PAGE TWO OF THIS FORM FOR INSTRUCTIONS PERTAINING TO THE BUSINESS AND
TECHNOLOGY CASE MANAGEMENT PROGRAM AND COMPLEX SCIENCE AND/OR MEDICAL CASE
MANAGEMENT PROGRAM (ASTAR), AS WELL AS ADDITIONAL INSTRUCTIONS IF YOU ARE FILING YOUR
COMPLAINT IN BALTIMORE CITY, PRINCE GEORGE'S COUNTY, OR BALTIMORE COUNTY.

Date Signature
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    For all jurisdictions, if Business and Technology track designation under Md. Rule 16-205 is requested, attach a duplicate
                                                              copy of complaint and check one of the tracks below.

         EMERGENCY RELIEF REQUESTED

BUSINESS AND TECHNOLOGY CASE MANAGEMENT PROGRAM

Expedited
Trial within 7 months

of Filing

Standard
Trial within 18 months

of Filing

Signature Date

IF YOU ARE FILING YOUR COMPLAINT IN BALTIMORE CITY, PRINCE GEORGE'S COUNTY, OR BALTIMORE
COUNTY PLEASE FILL OUT THE APPROPRIATE BOX BELOW.

CIRCUIT COURT FOR BALTIMORE CITY (CHECK ONLY ONE)

          Expedited

          Standard-Short

          Standard

          Lead Paint

          Asbestos

          Protracted Cases

Trial 60 to 120 days from notice. Non-jury matters.

Trial 210 days.

Trial 360 days.

Fill in: Birth Date of youngest plaintiff                                    .

Events and deadlines set by individual judge.

Complex cases designated by the Administrative Judge.

CIRCUIT COURT FOR PRINCE GEORGE'S COUNTY

      To assist the Court in determining the appropriate Track for this case, check one of the boxes below. This information is not
an admission and may not be used for any purpose other than Track Assignment.

          Liability is conceded.

          Liability is not conceded, but is not seriously in dispute.

          Liability is seriously in dispute.

FOR PURPOSES OF POSSIBLE SPECIAL ASSIGNMENT TO AN ASTAR RESOURCE JUDGE under Md. Rule 16-202.
Please check the applicable box below and attach a duplicate copy of your complaint.

Expedited - Trial within 7 months of Filing Standard - Trial within 18 months of Filing

 COMPLEX SCIENCE AND/OR MEDICAL CASE
MANAGEMENT PROGRAM (ASTAR)
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Attachment Before Judgment, Declaratory Judgment (Simple), Administrative Appeals, District
Court Appeals and Jury Trial Prayers, Guardianship, Injunction, Mandamus.

Condemnation, Confessed Judgments (Vacated), Contract, Employment Related Cases, Fraud and
Misrepresentation, International Tort, Motor Tort, Other Personal Injury, Workers' Compensation
Cases.

Asbestos, Lender Liability, Professional Malpractice, Serious Motor Tort or Personal Injury Cases
(medical expenses and wage loss of $100,000, expert and out-of-state witnesses (parties), and trial
of five or more days), State Insolvency.

Class Actions, Designated Toxic Tort, Major Construction Contracts, Major Product Liabilities,
Other Complex Cases.

CIRCUIT COURT FOR BALTIMORE COUNTY

           Expedited
     (Trial Date-90 days)

          Standard
     (Trial Date-240 days)

          Extended Standard
      (Trial Date-345 days)

          Complex
       (Trial Date-450 days)



(b) (6)





(b) (6)



(b) (6)



(b) (6)



(b) (6)



(b) (6)



Office of General Counsel

October 13,2015

VIA HAND-DELIVERY
Brinda \Testbrook-Sedgwick
D.C. Public Service Commission
1325 G Street, N'$7'
Suite 800
'u7'ashington, 

DC 20005

Re: Formal Case No.1119

Dear Ms. \$?'estbrook-Sedgwick

Enclosedplease find an original andtwenty-five copies oftheAgency's Opposition Motion

and Notice of Appearance in the above-referenced envelope. AIso enclosed is an additional copy.

Please stamp the additional copy and return to me in the enclosed envelope. Please call me if you have

any questions. Thank you for your attention to the matter.

Respectfully submitted,

/s/John S. Tobey

JohnS. Tobey
Assistant General Counsel
Office of General Counsel
The U.S. General Services Administration
1800 F St, N\7 * 20128
'\7'ashington, D C 20 40 5
john.tobey@gsa.gov



DISTRICT OF COTUMBIA
BEFORE THE

PUBLIC SERVICE COMMISSION

Il nre MrrrgR oF THE MERcER oF ExELoN GoRpoRATIoN, )

PE?CO HOLD|NGS,INC., POTOMAC ELECTRIC POSTER COMPANy, )

EXDLON ENERGY DEI,IVERY COMPANY, LLC AND NEV SPECIAL )

PURPoTE ENTtryLLc )

Fonu*C,rsr No,1119

U.$. General Services Administration

Notice of Appearance

October 16,2015

Pursuant to Rules 110 of the Rules of Practice and Procedure, GSA requests the

Commission enter the appearance ofJohn S. Tobey, Esq., who is admitted to practice before the

District of Columbia Court of Appeals Bar No. 993186),as counsel ofthe above captioned

proceeding. Mr. Tobey's contact information is The U.S. General Services Administration.

1 800 F St NtV , # 2Ol2B ,W ashington, D .C., 20405 ,202 501 17 62 (p) ,202 501 1944 (f)

. Mr. Leonard Lucas III, who previously filed a notice ofappearance, is the

designated representative to receive service.

JohnS. Tobey
Assistant General Counsel

The U.S. General Services Administration
1800FStN\r+ 2012B-
2o2sOr tz62(p)
202sor 1762(f)
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CERTIFICATEOF SERVTCE

I,John S. Tobey, hereby certiff that a copy of the foregoing Notice of,Appelronce was
delivered by email to the following recipients on October 16, 201 5 to the Parties on the
Commission's official service list in this proceeding.

(b) (6)



DISTRICT OF COLUMBIA
BEFORE THE

PUBLIC SERVICE COMMISSION

Ix rxe M,rrrER oF THE MERGER oF ExELoN coRPoRATtoN, )

pEp@ HoLD!NGS,INC., POTOMAC ELECTRIC POVER COMPANY, )

ExELoN ENERcy DELtvERy coMpANY, LLcAND NEvsPEcIAL )

PURPoSE, ENTTTY LLc )

Fonu.uCrss No.1119

U.S. General Services Administration

Opposition to Joint Applicants'

Motion to Reo1rcn the Record

October 16,2015

INTRODUCTION

The U.S. General Services Administration ("GSA") moves the Commission to denythe

Joint Applicanr's "Motion ofJoint Applicants to Reopen the Record in Formal Case No. 1 119 to

Allowfor Consideration ofNonunanimous Full Setdement Agreementand Stipulation, or for

Other Alternative Relief." Through their motion, theJoint Applicants seek to have their

untimelySettlement Agreement approvedbythe Commissionwithoutproviding an

opportuniry to review meaningfully how the terms of the Settlement Agreement adversely

affects the non-settling parties. As set forth in more detail below, the Commission must not

permit theJoint Parties to have their Settlement Agreement approved by the Commission

under the current proceeding because doing so under theJoint ApplicanCs proposed timeline



would deprive the non-settling parties and community at large of a meaningful opportunity to

vet the Settlement Agreement.

Moreover, although theJoint Applicants state on page eight of their motion that

"nonsettling parties will not be prejudiced at all from considering the Setdement Agreement as

part of IFC No. 1 1 I 9]," theJoint Applicants have no way of knowing whether the nonsettling

parties will not be prejudiced. Critical terms and conditions ofthe Settlement Agreement are

too vague and ambiguous to ascertain how the nonsetding parties will be affected. As a result,

the Settlement Agreement must be reviewed under the framework of a new proceeding that will

afford all parties the opportunity for a discovery period, for community input, and for the

Settlement Agreement to be scrutinized by the nonsettling parties and the public. GSA sets

forth a timeline for a proceeding affording adequate time for a meaningful review below.

l THE SETTLEMENT AGREEMENT CONTAINS TERMS AI{D CONDITIONS THAT
VARRAIYT FULL CONSIDERATION AFFORDED THROUGH A NEV'PROCEEDING

In Order No . 17 9 47, the Commission rejected the proposed merger among Exelon

Corporation and Pepco Holdings, Inc., et. al on the basis that the merger was not in the public

interest. TheJoint Parties have proposed that the Commission now grant the merger in the

current proceeding through an expedited schedule ( I 50 days) on the basis of a Settlement

Agreement among some ofthe interested parties that purportedlyaddresses the public interest.

However, granting theJoint Parties motion and rushing the merger through an expedited

schedule is against the public interest. Not all ofthe potential parties are a party to the

Settlement Agreement, the result being that the Settlement Agreement lacks support from a

significant portion of the public. Moreover, the Settlement Agreement contains terms and



conditions that may prompt some members of the public not previously involved to intervene,

Under a new docket, any new parties within the public may join the proceeding and all parties

andmembers will have adequatetimeto review and analyze the Settlement Agreement.

It is important to note that the state of affairs that the Commission must review under

the new Settlement Agreement are significantly different than the state of affairs that existed at

the time the Commission rejected the merger. The Settlement Agreement contains terms and

conditions that affect the public's interest and these terms are materially different from those

that the Commission previously considered. For example, item 125 ofpage 30 ofthe Settlement

Agreement introduces a new issue pertaining to battery storage. This item was never addressed

in the original merger proposal that the Commission reiected and it appears for the first time in

the Settlement Agreement. It is anticipated that any regulatory changes to battery storage could

have an impact of future development of this technology. Item 126 is one of many new items

thatthe public will have an oppoftunityto reviewandvet underanewdocket.

\fhile theJoint Parties would like to have a merger approved in the current proceeding

and on an expedited schedule, it must be noted that doing so is against the public's interest. An

e4pedited schedule under the current proceeding deprives the public of an opportunity to join

the proceeding and denies everyone a meaningfuI opportunityto vet the Settlement

Agreement.

In sum, proceeding underanewdocket is awin-win for the community: newparties

who are recently affected by the terms of the Settlement Agreement may join and everyone will



have a meaningful opportunity to review tfie proposed merger through the terms ofthe

Settlement Agreement.

2. THE JOINT AppLICANT',S PROPOSED TIMELINE DEPRMS THE NONSETTLING

PARTIES OF A MEAI.IINGFUL OPPORTUNITY TO VET THE SETTLEMENT
AGREEMENT.

Either through their request to Reopen the Record in Formal Case No. 1 1 19 or in

alternarive, to open a new application with a final determination within 150 days after October

6,2}ls,theJointApplicantsseektohavetheirSeftlementAgreement approvedundera

truncated timeline that deprives the nonsetding parties and the community at large with a

meaningful opportunity to vet the Settlement Agreement. It must be noted that the Settlement

Agreement contains various items that are not only drastically different from what has been

considered by the parties thus far, but necessitate the involvement of experts to review and

assess the long-term impact. For instance, on page 8 ofthe Settlement Agreement, theJoint

Parties propose that Pepco shall track and account for merger related savings and that Pepco will

flow all synergy savings dlocable to the District to customers through the normal ratemaking

process. The involvement of experts and time will be necessary to ascertain precisely what is

meant by "merger related savings," which savings are "allocable to the District" and what the

"normal ratemaking process" will be. In turn, the expert will need to assess the long term impact

ofthese variables.

However, under theJoint Applicant's proposed timeline, the nonsettling parties only

have two months for filing testimony, discovery, responsive testimony, hearings, and briefing.

It is anticipated that there will be some back and forth in the discovery process and two months

6



does not provide any float in the schedule. Moreover, under normal circumstances, an adequate

amount oftime is no less than five months to complete this process.

Ultimately, the Commission cannot properlyreviewa Settlement Agreementthat was

not adequately vetted by the nonsettling parties and the community at large, As such, the

Commission must reject theJoint Applicant's Motion and proposed timeline. Instead, the

Commission must ensure there is a schedule that affords an adequate time to analyse the

eleventh hour Settlement Agreement, which was first proposed after the Commission rejected

the merger. The movant has proposed a schedule that provides enough time for a meaningful

review of the Setdement Agreement, infra. The movant urges the Commission to adopt this

schedule.

3. THE PUBLIC NEEDS AN OPPORTUNITY TO DETERMII\E HOV THE PROPOSED

MERGER AND SETTLEMENT AGREEMENT AFFECTS THE PUBLIC

As the Settlement Agreement iust became public ten days ago, there has been not been

sufficient analysis to determine whether the terms and conditions of the Settlement Agreement

adversely affect the nonsettling parties or the public at large. \7hile the Joint Applicants claim

that the nonsettling parties will not be prejudiced, the veracity of this claim cannot be

ascertained without an opportunity to analyze and review the Settlement Agreement. The

Commission must not accept this unsubstantiated claim by theJoint Pafties.

For example, the Settlement Agreement does not contain any rate protections for

commercial customers. At this time, it is unknown how commercial customers will be affected

by the merger and terms of the Settlement Agreement. For this reason, GSA moves the



Commission to deny theJoint Parties'motion and afford the nonsettling parties and the public

at large the opportunity to identiff and forecast how the terms and conditions ofthe Settlement

Agreement will actually affect all interested parties.

CONCLUSION

Movant hereby requests that the Commission deny theJoint Parties'motion in its

entirety to Reopen the Record in Formal Case No. t 1 19. The Settlement Agreement contains

terms and conditions that warrant full consideration afforded through a new proceeding.

Further, theJoint Applicant's proposed timeline deprives the nonsettling parties of a

meaningful opportunity to vet the Settlement Agreement. GSA's proposed timeline for

adeguate review is attached. Finally, the public needs an opportunity to determine how the

proposed merger and Settlement Agreement would affect the public.

John S. Tobey
Assistant General Counsel

The U.S. General Services Administration
1800F StN\7* 20t28
2o2so| tz6z(p)
202sor 1762(0

Respectfully submitted,
(b) (6)



PROPOSED SCHEDULE

. Joint Applicants file a new application with supporting testimony and exhibits

by 0ctober 26,2O15;

. Commission docketing of the new proceeding by October 3O,2Ol5;

. Petitions to intervene filed by November 13,2015;

. Commission's grant or denial of intervention petitions by November 2O,2Ol5i

. Discovery cornrnences upon the filing of the application with all data requests to

the Joint Applicants or Settling Parties submitted no later than l)ecember 22,2O15,

with all responses to be provided within five business daF;

. Nonsettling parties submit their responsive testimony by January 2O,2O16;

. AII data requests from Joint Applicants or Settling Parties to the nonsettling

parties no later than Februaryl,20l6i

. Joint Applicants'and gsftling Parties'rebuttal testimony by February lo,2ol6i

. Designation of portions of the record in Formal Case No.1119 to be received in the

new proceeding by February l2,20l6i

. Evidentiary hearings begin on February 75,2016 and end on February 19,2o16;

. Initial Briefs to be fiIed on March ll,20l6iand'



Final Briefc to be filed on March 31,2016,



CERTIFICATE OF SERVICE

I,John S. Tobey, hereby certifu that a copy of the foregoing Opposition to Joint Applicants'
MotiontoReopentheRecordwasdeliveredbyemailonOctober l6,20lstothePartieson
the Commission's official service list in this proceeding.

JohnS. Tobey

t t
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                   GSA Office of General Counsel 

  

 
 

December 1, 2015 
 
VIA E-FILE and HAND-DELIVERY 
 
Chairman Betty Kane 
Public Service Commission of the  
District of Columbia 
1325 G Street NW 
Second Floor West Tower 
Washington, DC 20005 
 
Re: Formal Case No. 1119 (Hearing Attendance) 
 
Dear Chairman Kane: 
 
 I apologize for not sending this correspondence earlier.  The United 
States General Services Administration does not anticipate presenting 
evidence or cross examining witnesses at the Hearing related to the 
Settlement Agreement. I request the Commission’s permission to be 
excused from attending the Hearing.   
 

If there are any questions regarding this matter, please contact me at 
(202) 501-1762. 
    

Sincerely, 
        

/s/ John S. Tobey 
 
     John S. Tobey 
     Assistant General Counsel 
     Office of General Counsel 
     The U.S. General Services Administration 
     1800 F St NW # 2012B 
     Washington, DC 20405 

 
 

cc: Service list in Formal Case No. 1119 
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January 20, 2016 

Margaret E. Townsend, Open Government Staff Attorney         
Center for Biological Diversity              
P.O. Box 11374                     
Portland, OR 97211 

Ms. Townshend:  
 
This letter responds to your GSA Freedom of Information Act (FOIA) Request No. GSA-2016-
000273, in which you requested the following records:  
 

1. Any cost/benefit analysis and/or environmental efficiency determination for the Merger.  
 
2. Any records that describe and/or include information about GSA’s duties with regard to the Merger, 
including, but not limited to GSA's duties to assess the environmental impacts to the Federal Government 
under the National Environmental Policy Act, 42 U.S.C. §§ 4321-4370h (“NEPA”).  
 
3. Any records that describe and/or include information about whether the Exelon takeover is advantageous 
to the federal government in terms of economy, energy efficiency, or service.  
 
4. Any records that describe and/or include information about GSA’s concerns on the impacts to the federal 
government and its management of utility services.  
 
5. Any records that describe and/or include information about analysis of the prognoses for the next 3, 5, 10 
years.  
 
6. All decision-making points of GSA regarding whether the Merger is beneficial for the federal government, 
including, but not limited to the factors that led to the agency's decision. 
 
7. All communications regarding the Merger, including, but not limited to communications between GSA and 
settling parties (Exelon, Pepco, D.C. Government, etc.) regarding the settlement agreement, negotiation 
process, and GSA’s concern over original proposal.  
 
8. All communications, if any, between GSA and National Capital Planning Commission on Exelon-Pepco 
merger or any past utility services, about the affect[sic] on federal agencies.  
 
9. All communications, if any, between GSA and any other federal agency on Exelon-Pepco merger or any 
past utility services, about the affect[sic] to federal agencies.  
 
10. All communications between GSA and legal counsel regarding decision to halt GSA's challenge.  
 
11. Any decision-making points of GSA regarding whether to conduct an Environmental Assessments or 
Environmental Impact Statements for the Exelon-Pepco merger pursuant to the National Environmental 
Policy Act, 42 U.S.C. §§ 4321-4370h (“NEPA”).  
 
12. Past Environmental Assessments or Environmental Impact Statements that GSA has prepared for utility 
services pursuant to the National Environmental Policy Act, 42 U.S.C. §§ 4321-4370h (“NEPA”). 
 
13. All records prepared for the Public Service Commission hearings regarding the Merger.  
 
14. All records prepared for other utility mergers involving GSA.  
 
15. All internal agency communications regarding how the Merger could affect the Areawide Public Utility 
Contract with Pepco.  



GSA hereby tenders a partial release in order to facilitate access to the available requested 
information. Enclosed, please find the following documents: 

i. GSA Rate Intervention Activities Document  
ii. PBS NEPA Desk Guide  

iii. GSA's Intervention Filing Letter  
iv. Motion for Special Appearance  
v. GSA’s Opposition to Joint Applicants’ Motion to Reopen the Record 

vi. GSA’s Letter to Chairman Kane 
vii. GSA’s Initial Brief on the Nonunanimous Settlement Agreement 

viii. GSA’s Reply Brief on  the Nonunanimous Settlement Agreement 

Portions 5, 6, 7, 8, and 9 of your request require further clarification because they currently do 
now allow the person most familiar with this subject matter to reasonably ascertain exactly 
which records are being requested. FOIA requires that information requests “reasonably 
describe” the records sought. 5 U.S.C. § 552(a)(3)(A); 41 CFR 105-60.401(a). GSA therefore 
seeks a more specific description in those portions of your request. 41 CFR 105-60.401(b).  

Inquiry 5: Any records that describe and/or include information about analysis of the prognosis 
for the next 3, 5, 10 years.  

a) What kind of information?  
b) What kind of analysis? 
c) Explain what you mean by prognosis? 

 
Inquiry 6: All decision-making points of GSA regarding whether the Merger is beneficial for the 
federal government, including, but not limited to the factors that led to the agency's decision.  
 

a) Please specify what you mean by “the agency’s decision.” 
 
Inquiry 7: All communications regarding the Merger, including, but not limited to 
communications between GSA and settling parties (Exelon, Pepco, D.C. Government, etc.) 
regarding the settlement agreement, negotiation process, and GSA’s concern over original 
proposal.  
 

a) The individual sender and/or receiver of the communications you describe.  
b) A time frame /date.  

 
Inquiry 8: All communications, if any, between GSA and the National Capital Planning 
Commission on the Exelon-Pepco merger or any past utility services, about the effect to federal 
agencies.  
 

a) A time frame /date.  
b) Which particular utility service(s) you are inquiring about.  
c) The “effect to federal agencies.”  

 



Inquiry 9: (All communications, if any, between GSA and any other federal agency on Exelon-
Pepco merger or any past utility services, about the affect[sic] to federal agencies).  
 

a) A time frame /date.  
b) Which particular utility service(s) you are inquiring about.  
c) The “effect to federal agencies.”  

 
Providing this information to our Offices will assist us in narrowing down the content to focus on 
your specific area of interest. Please provide clarifications by February 3, 2016. Your failure to 
do so will be interpreted as your no longer being interested in this matter and your FOIA request 
will be canceled without further notification. This action does not constitute a denial of your 
request nor does it affect your rights to submit future FOIA requests to this Agency. 
 
Please reference FOIA Request number GSA-2016-000273 in your response/follow-up 
clarification. 
 
If you have further questions, please contact Hyacinth Perrault via email at 
hyacinth.perrault@gsa.gov or via telephone at (202) 708-6285. 
 
Respectfully, 
 
 
GSA FOIA Requester Service Center 
Washington DC Headquarter Office 

mailto:hyacinth.perrault@gsa.gov


 
 

               
June 20, 2014 
 

Electronic Filing and Federal Express 
 
Brinda Westbrook-Sedgwick 
Commission Secretary 
D.C. Public Service Commission 
1333 H Street, N.W.  
Second Floor, West Tower 
Washington, DC 20005 
 
 
Re:   Formal Case No. 1119 

In the Matter of the Merger of Exelon Corporation, Pepco Holdings, Inc., Potomac Electric 
Power Company, Exelon Energy Delivery Company, LLC and new special Purpose Entity, 

LLC, AOBA Petition to Intervene  
 
 

Dear Ms. Westbrook-Sedgwick: 
 

Enclosed please find an original and twenty-five (25) copies of the Petition to Intervene of 
the Apartment and Office Building Association of Metropolitan Washington (“AOBA”).   
   
  

Also enclosed is an additional copy. Please stamp the additional copy and return it to me in 
the enclosed envelope.  Please call me if you have any questions.  Thank you for your attention in 
this matter. 

      Sincerely, 
 

      Frann G. Francis      
      Senior Vice President & General Counsel  
 
 
cc:  all parties of record 
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BEFORE THE 
PUBLIC SERVICE COMMISSION 

OF THE DISTRICT OF COLUMBIA 
 
 
IN THE MATTER OF THE     ) 
        ) 
The Merger of Exelon Corporation,    ) Formal Case No. 1119 
Pepco Holdings, Inc., Potomac Electric Power   ) 
Company, Exelon Energy Delivery Company, LLC )   
And New Special Purpose Entity, LLC    ) 
 

 
 

PETITION TO INTERVENE   
OF THE APARTMENT AND OFFICE BUILDING ASSOCIATION 

 OF METROPOLITAN WASHINGTON 
 
 

The Apartment and Office Building Association of Metropolitan Washington,  

(“AOBA”), a District of Columbia corporation, 1050 17th Street, N.W., Suite 300, 

Washington, DC, 20036, by its attorneys, Frann G. Francis, Esquire, W. Shaun 

Pharr, Esquire, and Nicola Y. Whiteman, Esquire, respectfully submits this Petition 

to Intervene in the above-referenced proceeding pursuant to the Commission’s 

Rules of Practice and Procedure set forth in Chapter 1, Sections 106 and 110 of 

Title 15 of the District of Columbia Municipal Regulations (15 DCMR Sections 106 

and 110) with the right to offer testimony, cross-examine witnesses, and argue at its 

discretion.  In support of the Petition AOBA states that: 

 

1. The members of AOBA have a substantial interest in the above-captioned 

case since they own, manage and/or control office buildings and apartment housing 

units located in the District of Columbia which are served by Potomac Electric Power 

Company (“Pepco” or the “Company”), and will be affected by the proposed merger 

of Exelon Corporation, Pepco Holdings, Inc., Pepco, Exelon Energy Delivery 
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Company, LLC and New Special Purpose Entity, LLC.  Potential determinations in 

this proceeding regarding the assessment of merger related costs and benefits, the 

treatment of merger related costs, organizational changes and changes in the 

allocations of costs resulting therefrom will have a direct impact on future rates to be 

paid by AOBA members. Furthermore, AOBA members will be affected by any 

impact the proposed merger will have on customer service and reliability, as well as 

the impacts of the merger, if any, on Pepco’s cost of financing. Additionally, AOBA 

members will be affected by the impact of the merger on retail energy markets in the 

District of Columbia 

 

 2. AOBA believes it can provide relevant and necessary information 

concerning issues germane to this proceeding. AOBA submits that no other party 

can adequately represent the interests of apartment and office building owners and 

managers.  AOBA has been an active intervenor in every major Pepco rate 

proceeding before this Commission over the last 40 years, including the Company’s 

last two base rate proceedings, i.e., Formal Case Nos. 1103 and 1087, as well as 

the previous merger proceeding of Pepco and Conectiv, Formal Case No. 1002.   

 

     3.   Pursuant to Section 110.6 of the Commission’s Rules of Practice and 

Procedure, AOBA filed a Notice of Appearance for Counsel Frann G. Francis, W. 

Shaun Pharr, and Nicola Y. Whiteman on June 20, 2014.  Frann G. Francis will 

serve as lead counsel of record for AOBA. 
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4.   AOBA further requests that it be served with copies of all filings and 

pleadings addressed to the following: 

Frann G. Francis, Esq. 
Senior Vice President and General Counsel 

  Apartment and Office Building Association of Metropolitan Washington 
1050 17th Street, N.W. 

  Suite 300 
  Washington, DC 20036   
 202.296-3390 

                     ffrancis@aoba-metro.org 
 
    and  

  Bruce R. Oliver 
  Revilo Hill Associates, Inc. 
  7103 Laketree Drive 

Fairfax Station, Virginia, 22039     
            revilohill@verizon.net 

                     

 

Dated:  June 20, 2014   Respectfully Submitted, 

 

      
Frann G. Francis, Esq. 

      Senior Vice President & General Counsel  
      Apartment and Office Building   
      Association of Metropolitan Washington 
      1050 17th Street, N.W., Suite 300 
      Washington, DC  20036 
      (202) 296-3390 

DC Bar Number 210385 
        
      W. Shaun Pharr, Esq. 
      DC Bar Number 362595                                                                                               
      Nicola Y. Whiteman, Esq.  

DC Bar Number 468051 
Apartment and Office Building  

 Association of Metropolitan Washington 
 

 

            

(b) (6)
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CERTIFICATE OF SERVICE 
Formal Case No. 1119 

 
 I hereby certify on this 20

th
 day of June, 2014,  that the attached Petition to Intervene was 

filed electronically on behalf of the Apartment and Office Building Association of Metropolitan 
Washington in Formal Case No. 1119 and an original and twenty-five (25) copies of the above 
Petition was sent by Federal Express to Brinda Westbrook-Sedgwick Commission Secretary, 
District of Columbia Public Service Commission, 1333 H Street, N.W., 2nd Floor, West Tower, 
Washington, D.C. 20005, and copies were either hand-delivered, or mailed, first-class, postage 
prepaid, to the service list.  
 
Brinda Westbrook-Sedgwick   Peter E. Meier, Esq. 
Commission Secretary    Dennis Jamouneau, Esq. 
Public Service Commission   Potomac Electric Power Company 
Of the District of Columbia    701 Ninth Street, N.W., 10

th
 Floor 

1333 H Street, N.W., 2
nd

 Floor   Washington, D.C. 20068 
Washington, D.C. 20005     
       
Richard D. Beverly, Esq.    Grace D. Soderberg , Esq.    
Office of the General Counsel   Regulatory Affairs, Washington DC 
D.C. Public Service Commission   Potomac Electric Power Company   
1333 H Street, N.W., 7

th
 Floor East Tower 701 Ninth Street, N.W., Room 9004  

Washington, D.C. 20005    Washington, D.C. 20068 
        
Christopher Lipscombe, Esq.   Sandra Mattavous-Frye, Esq. 
Kimberly Lincoln-Stewart, Esq.   Office of the People’s Counsel   
D.C. Public Service Commission   1133 15

th
 Street, N.W., Suite 500 

1333 H Street, N.W., 7
th

 Floor East Tower  Washington, D.C. 20005 
Washington, D.C. 20005     
        
Dr. Phylicia Fauntleroy-Bowman       
D.C. Public Service Commission    
1333 H Street, N.W., 7

th
 Floor East Tower   

Washington, D.C. 20005     
        
    
      
 

 

 
       Frann G. Francis, Esquire 
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            PUBLIC SERVICE COMMISSION

            OF THE DISTRICT OF COLUMBIA

-------------------------------:
IN THE MATTER OF THE JOINT     :    Formal Case
APPLICATION OF EXELON          :    No. 1119
CORPORATION, PEPCO HOLDINGS,   :
INC., POTOMAC ELECTRIC POWER   :    Volume II
COMPANY, EXELON ENERGY         :
DELIVERY COMPANY, LLC AND      :
NEW SPECIAL PURPOSE ENTITY, LLC:
FOR AUTHORIZATION AND APPROVAL :
OF PROPOSED MERGER TRANSACTION :
-------------------------------:

                                  Washington, D.C.

                        Thursday, December 3, 2015

          The Public Interest Hearing in the

above-captioned matter began at 10:31 a.m.,

pursuant to notice, at the Public Service

Commission of the District of Columbia, 1325 G

Street, N.W., Washington, D.C.

BEFORE:     BETTY ANN KANE, CHAIRWOMAN

            JOANNE DODDY FORT, Commissioner

            WILLIE L. PHILLIPS, Commissioner

Reported by:  Rose A. Tamburri
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1               A P P E A R A N C E S

2 On Behalf of the Joint Applicants:

3      PEPCO HOLDINGS, INC.
     PETER E. MEIER, ESQUIRE

4      WENDY E. STARK, ESQUIRE
     ANTHONY E. GAY, ESQUIRE

5      701 9th Street, N.W.
     Washington, D.C.  20068

6      (202) 872-2953
     peter.meier@pepcoholdings.com

7      westark@pepcoholdings.com
     aegay@pepcoholdings.com

8
ALSO PRESENT on Behalf of the Joint

9 Applicants:

10      RICHARD M. LORENZO, ESQUIRE
     MIKE NAEVE, ESQUIRE

11      DARRYL P. BRADFORD, ESQUIRE
     PAUL R. BONNEY, ESQUIRE

12      THOMAS P. GADSDEN, ESQUIRE
     DENNIS; P. JAMOUNEAU, ESQUIRE

13      NICOLE A. TRAVERS, ESQUIRE'

14 On Behalf of Office of the People's Counsel:
(OPC)

15
     DUNCAN, WEINBERG, GENZER & PEMBROKE, P.C.

16      ELI D. EILBOTT, ESQUIRE
     1615 M Street, N.W., Suite 800

17      Washington D.C.  20036
     (202) 467-6370

18      ede@dwgp.com

19

20

21

22
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1 Appearances, Continued:

2 ALSO PRESENT on Behalf of OPC:

3      LAURENCE C. DANIELS, ESQUIRE
     JOHN MICHAEL ANDRAGNA, ESQUIRE

4      KEVIN J. CONOSCENTI, ESQUIRE
     JASON GRAY, ESQUIRE

5      GREGORY D. JONES, ESQUIRE
     SAUNDRA MATTAVOUS-FRYE, ESQUIRE

6      KAREN R. SISTRUNK, ESQUIRE
     TRAVIS R. SMITH, SR., ESQUIRE

7      BARBARA BURTON, ESQUIRE
     DANIELLE LOPEZ, ESQUIRE

8      ARICK SERAS, ESQUIRE
     NOCOLE W. SITARAMAN, ESQUIRE

9      KENNETH MALLORY, ESQUIRE

10 On Behalf of Apartment and Office Building
Association of Metropolitan Washington: (AOBA)

11
     FRANN G. FRANCIS, ESQUIRE

12      Senior Vice President and General Counsel
     1050 17th Street, N.W., Suite 300

13      Washington, D.C.  20036
     (202) 296-3390

14
ALSO PRESENT on Behalf of AOBA:

15
     W. SHAUN PHARR, ESQUIRE

16      NICOLA Y. WHITEMAN, ESQUIRE

17 On Behalf of District of Columbia Government:
(DCG)

18
     BRIAN R. CALDWELL, ESQUIRE

19      District of Columbia
     Office of the Attorney General

20      Assistant Attorney General
     441 4th Street, N.W., Suite 600 South

21      Washington D.C.  20001
     (202) 727-6211

22
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1 Appearances, Continued:

2 ALSO PRESENT on Behalf of DCG:

3      ALAN J. BARAK, ESQUIRE
     AMY E. McDONNELL, ESQUIRE

4      HUSSAIN KARIM, ESQUIRE
     JOHN P. COYLE, ESQUIRE

5
On Behalf of DC Solar United Neighborhoods:

6 (DC SUN)

7      KAYE SCHOLER, LLP
     RANDALL L. SPECK, ESQUIRE

8      The McPherson Building
     901 Fifteenth Street N.W.

9      Washington, D.C.  20005
     (202) 682-3510

10      randall.speck@kayescholer.com

11 ALSO PRESENT on Behalf of DC SUN:

12      KIMBERLY B. FRANK, ESQUIRE
     ALI WRIGHT, ESQUIRE

13
On Behalf of DC Water and Sewer Authority:

14 (WASA)

15      SQUIRE, PATTON & BOGGS
     ROBERT I. WHITE, ESQUIRE

16      NANCY A. WHITE, ESQUIRE
     1200 19th Street, N.W., Suite 300

17      Washington, D.C.  20036
     (202) 626-6260

18

19

20

21

22
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1 Appearances, Continued:

2 ALSO PRESENT on Behalf of WASA:

3      GREGORY HOPE, ESQUIRE
     RANDY E. HAYMAN, ESQUIRE

4      On Behalf of National Consumer Law Center,
     National Housing Trust and the National

5      Housing Trust-Enterprise Preservation
     Corporation: (NCLC/NHT)

6
     OLIVIA B. WEIN, ESQUIRE

7      National Consumer Law Center
     1001 Connecticut Avenue, N.W., Suite 510

8      Washington, D.C.  20036
     (202) 595-7843

9      owein@nclc.org

10 ALSO PRESENT on Behalf of NCLC/NHT:

11      HARLES HARAK, ESQUIRE

12 On Behalf of General Services Administration:
(GSA)

13
     LORENZO E. LUCAS, ESQUIRE

14      HEATHER CAMERON, ESQUIRE

15 On Behalf of Grid 2.0 Working Group:
(Grid)

16
     CHARLES RORIES, ESQUIRE

17      MATT FERGUSON, ESQUIRE

18 On Behalf of Maryland DC Virginia Solar Energy
Industries Association:

19
     BRIAN R. GREEN, ESQUIRE

20
On Behalf of Monitoring Analytics, Inc.:

21 (Independent Market Monitor for PJM)

22      JEFFREY W. MAYES
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1 Appearances, Continued:

2 On Behalf of Mid-Atlantic Renewable Energy
Coalition: (MAREC)

3
     CAROLYN ELEFANT, ESQUIRE

4
On Behalf of NRG Energy, Inc.: (NRG)

5
     ABRAHAM SILVERMAN, ESQUIRE

6      CORTNEY MADEA, ESQUIRE

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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1                     I N D E X

2 WITNESS:            DR.    CR.   REDR.   RECR.

3 DR. SUSAN TIERNEY

4   By Mr. Meier      352
  By Ms. Elefant           361

5
DR. DAVID DISMUKES

6
  By Mr. Eilbott    388

7   By Mr. Eilbott                  451

8 BRUCE R. OLIVER

9   By Ms. Francis    459           495

10 RALPH SMITH

11   By Mr. Caldwell   496           525

12 TODD NEDWICK

13   By Ms. Wein       530

14 BRUCE BURCAT
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1               P R O C E E D I N G S

2           CHAIRWOMAN KANE:  We are now back on the

3 record in the hearing in Formal Case 1119 to

4 consider whether the Non-Unanimous Settlement

5 Agreement is in the public interest.  It is

6 Thursday, December 3rd, and it is 10:31 a.m.

7           Before we resume with our next witness,

8 may I ask the parties if there are any preliminary

9 matters?  Mr. Meier?

10           MR. MEIER:  Yes, ma'am.  Good morning.

11 It's come to our attention that the numbering

12 convention we're using for our testimony is not in

13 conformance with the secretary's direction, and so

14 we can correct that now for the prior two

15 witnesses and proceed accordingly.

16           CHAIRWOMAN KANE:  Yes, please.  We do

17 need to follow directions of our secretary.

18           MR. MEIER:  Yes, indeed.  Carim

19 Khouzami's testimony is properly designated Joint

20 Applicants Exhibit 5F and his exhibits are 5F-1

21 through 5F-4.  And we'll be filing conformed

22 testimony with the proper numbering on it.



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

352

1           And Mr. Velazquez's testimony is

2 properly designated JA-M, letter M.  That's all I

3 have as a preliminary matter, Your Honor.

4           CHAIRWOMAN KANE:  Thank you.  Any other

5 parties have anything preliminary?

6            (No response.)

7           CHAIRWOMAN KANE:  Very good.  You may

8 proceed with your next witness.

9           MR. MEIER:  Thank you very much. The

10 Joint Applicants call Dr. Sue Tierney to the

11 stand, please.

12 WHEREUPON,

13                  DR. SUE TIERNEY,

14 having first been duly sworn and/or affirmed, was

15 examined and testified as follows.

16                DIRECT EXAMINATION

17           BY MR. MEIER:

18      Q.   Good morning, Dr. Tierney.

19      A.   Good morning.

20      Q.   Could you state your name and employment

21 for the record, please.

22      A.   My name is Susan Tierney.  I work at
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1 Analysis Group --

2           CHAIRWOMAN KANE:  Speak up, please.

3           THE WITNESS:  My name is Susan Tierney.

4 I work at Analysis Group in Boston.

5           BY MR. MEIER:

6      Q.   Do you have before you your fully

7 conformed testimony?

8      A.   I do.

9           MR. MEIER:  In accordance with the

10 Commission's approval of stipulating testimony

11 into the record, I'd like to premark Dr. Tierney's

12 testimony as JA-5G and her exhibits as JA-5G-1

13 through 6.

14           CHAIRWOMAN KANE:  So marked.

15           MR. MEIER:  And I have just two

16 questions for the witness.

17           BY MR. MEIER:

18      Q.   Dr. Tierney, Mr. Hempling states in his

19 testimony at page 10 that the District's desire to

20 diversify and democratize power supply will be at

21 risk because Exelon's 63 percent dependence on

22 conventional generation revenue gives it an
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1 incentive in the District and elsewhere both to

2 discourage innovation and to deter competitive

3 entry.

4           According to Mr. Hempling, the reason is

5 simple; all such innovations and entry leads to

6 the same place:  Reduced dependence on

7 conventional centralized generation, existing and

8 future.

9           Do you agree with Mr. Hempling?

10      A.   No, I do not.

11      Q.   Could you please explain.

12      A.   Sure.  There are several reasons why I

13 disagree with Mr. Hempling's point of view on

14 this.  First is the fact that I -- I think his

15 presumed motives for Exelon in undertaking this

16 merger are incorrect, or they're not appropriate.

17           It seems to me that if Exelon is seeking

18 to acquire Pepco in a PHI, that it is doing so

19 because it wants to get into the utility business

20 in a much bigger way. Already, the 2014 10-K for

21 Exelon indicates that Exelon's business is quite

22 oriented toward electric utilities and wants to
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1 become an even larger player in that sphere.

2           For example, in 2014, 64 percent of

3 Exelon's revenues -- excuse me, operating revenues

4 came from the utility business, 50 percent of its

5 net income -- over 50 percent of its net income

6 came from the utility business.  So a post merger,

7 as Mr. Crane has said, the Exelon Corporation will

8 be even more oriented toward the electric utility

9 segment.

10           Secondly, I disagree with Mr. Hempling's

11 premise that the introduction of distributed

12 generation is likely to materially undermine the -

13 - the market for central generation, central

14 station generation.  There are lots of

15 opportunities for investment in the central

16 station market, there are lots of opportunities

17 for investment in the behind the meter market.

18 Both of those things are likely to be healthy

19 going forward, and I just don't agree with him

20 that the orientation of a utility, vis-a-vis

21 distributed generation, has to see that in

22 conflict with a generation business.
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1           Third, I believe that the utility

2 platform is likely to evolve.  You are seeing that

3 here, it's happening around the country, and as it

4 evolves, we are likely to see Exelon be a partner

5 and a highly motivated player in wanting to

6 provide services that customers want.  You're

7 seeing here in the District, as utilities are

8 seeing in many other parts of the country, that

9 customers are seeking to put generation on their

10 side of the meter.  A company like Exelon that has

11 been so pro-competition for so many years is

12 likely to see that movement to be consistent with

13 a diversified portfolio.

14           And finally, my experience in

15 participating in countless discussions of "Utility

16 of the Future" topics around the country leads me

17 to believe that a diversified company like Exelon

18 is actually likely to be much less nervous about

19 the changes underway in the electric industry than

20 a stand-alone distribution utility is.  The

21 diversification helps as the industry is changing,

22 and I hear many distribution utilities around the
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1 country talking about their concerns about the

2 sustainability of the traditional regulatory

3 model.  And I hear that actually more often than

4 I'm hearing it from companies that own a lot of

5 generation.

6           So again, I disagree fundamentally with

7 the point of view that Mr. Hempling shared about

8 the -- his view that there's an inconsistency with

9 Exelon's motivations and the interest of the

10 District's customers.

11      Q.   Thank you, Dr. Tierney.  One more

12 question.

13           In his testimony, Mr. Hempling asserts

14 that several of the benefits of the merger fall

15 into a forbidden category which he believes proper

16 merger analysis must ignore. Are you familiar with

17 this forbidden category Mr. Hempling describes,

18 and do you agree with him regarding proper merger

19 analysis?

20      A.   No, I have never heard the phrase

21 "forbidden category" in my 30 years in the -- in

22 the business of either being a regulator of
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1 utilities or being an observer in the industry.

2           Let me answer your second question,

3 which is my point of view about this, and the --

4 my view that that's an inappropriately narrow and

5 rigid standard for commissions to use.  If

6 commissions were to have applied his standard of

7 review in mergers around the country, I just don't

8 think we would have seen the many mergers approved

9 that we have seen over the past few decades.

10           Let me give you some examples of why I

11 think it is inappropriately narrow and rigid, in

12 part, reflecting things that I see in the

13 Commission's discussion and in the Commission's

14 factors, as the Commission has been applying these

15 so far.

16           One example is with regard to Factor No.

17 7.  Factor No. 7 seems to me to be all about

18 community impacts, impacts on natural resources,

19 the environment.  It's not about red herring

20 impacts or customer impacts. As such, Mr. Hempling

21 would view the benefits of a merger package that

22 are going toward those benefits as things that the
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1 Commission shouldn't count because they are not

2 things that arise from the consolidation of two

3 companies.

4           I fundamentally disagree with that, and

5 as I interpret the Commission's own merger

6 standards, I think that Mr. Hempling would --

7 would not be of inconsistency with where the

8 Commission has gone.

9           The second example is with regard to

10 jobs.  It seems to me that every single commission

11 that I have observed in reviewing mergers is

12 concerned about the implications of a merger for

13 jobs in the locality.  As a result of that, I

14 think Mr. Hempling would say that that's not fair

15 game, that would be forbidden, because again, that

16 is not an issue associated with the synergies or

17 economies of scale that he would say are going to

18 flow.  If you didn't care about jobs, you would

19 not be looking for -- I mean, if one were not

20 caring about jobs, you wouldn't see the kind of

21 commitments that many companies, including the

22 Joint Applicants, have made here.



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

360

1           And just a final one.  Let's look at

2 reliability.  If a company, through a merger, is

3 accomplishing reliability objectives either faster

4 or more efficiently or more cost effectively, but

5 those reliability benefits could happen if the

6 Commission made them so, or if the company could

7 be accomplishing those in the absence of the

8 merger, but at a much slower time frame, Mr.

9 Hempling would not count those as merger benefits.

10           So I think his merger standard, as he

11 proposed it, is inappropriately narrow, and it

12 just seems to me that it's unfortunate that he

13 would change what -- some of the things that many

14 people are looking for to accompanying mergers;

15 impacts on the environment, beneficial impacts on

16 the environment and natural resources, beneficial

17 impacts on jobs, beneficial impacts on our

18 liability, and I would encourage the Commission

19 not to adopt his standard.

20           MR. MEIER:  Thank you.  Dr. Tierney is

21 available for cross-examination.

22           CHAIRWOMAN KANE:  Do the parties have
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1 any cross-examination of Dr. Tierney?

2           MS. ELEFANT:  I do, unless some of the

3 other parties preceding me do.

4           CHAIRWOMAN KANE:  You're next.  Go

5 ahead.

6           Please, again, identify yourself for the

7 transcriber.

8           MS. ELEFANT:  Carolyn Elefant, on behalf

9 of the Mid-Atlantic Renewable Energy Coalition.

10                CROSS-EXAMINATION

11           BY MS. ELEFANT:

12      Q.   Good morning, Dr. Tierney.

13      A.   Good morning.

14      Q.   Again, we meet again.

15      A.   Nice to see you again.

16      Q.   Yes, you, too.  Anyway, before I get

17 into the questions that I have, I just wanted to

18 follow up on some of this additional rebuttal-type

19 testimony that you gave.

20           Now, you acknowledge that the standard

21 for approval of a merger, both in DC and in many

22 other jurisdictions, is sort of a broad public
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1 interest standard; isn't that right?

2      A.   I do.

3      Q.   And as part of the public interest

4 standard, an agency has to determine whether a

5 merger complies with applicable laws of the

6 jurisdiction; isn't that fair to say?

7      A.   I would agree with that.

8      Q.   Okay.  So for Public Interest Factor 7,

9 isn't one of the -- isn't one of the Commission's

10 goals in adopting Public Interest 7, Public

11 Interest Factor 7, to determine whether the merger

12 is in compliance with several DC statutes relating

13 to the environment, such as Renewable Portfolio

14 Standard, the Clean Energy -- the Clean and

15 Affordable Energy Act?

16      A.   I'm struggling with your phrasing of

17 whether the merger is in compliance with various

18 statutes.  So what I'm -- what I interpret you to

19 be asking me is whether or not the Commission will

20 be looking at whether something is aligned with,

21 but not in compliance.

22      Q.   Okay.  And aligned with would be a
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1 factor.  What I'm trying to get at is it seemed as

2 if you had suggested in your response that Public

3 Interest Factor 7 was potentially something that

4 was an inappropriate consideration because it

5 doesn't directly impact ratepayer -- ratepayer

6 concerns, and I was following up to ask you

7 whether there are other considerations that a

8 commission takes into account in determining

9 public interest besides ratepayer concerns?

10      A.   Yes.  In case there is any doubt in the

11 record about what I was trying to say when I

12 raised the example of factor -- Public Interest

13 Factor No. 7, I absolutely think it is appropriate

14 for the Commission to be looking at that.  And

15 what I was saying is that application of Mr.

16 Hempling's point of view would have excluded that

17 from being part of an appropriate merger standard.

18 So I definitely agree that it is appropriate and

19 consistent with what the Commission is

20 articulating as its standards.

21      Q.   Okay.  Do you have a copy of the

22 Commission's Order up there?  And have you
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1 reviewed the Commission's Order rejecting the

2 merger prior to today?

3      A.   Yes.  Just -- yes.

4      Q.   I will let you get ahold of it.

5           So I have a question about a statement

6 or concern that the Commission expressed in

7 paragraph 338 of its Order.

8      A.   Yes.  It's been a little while since

9 I've looked at it, so can I just review --

10      Q.   Of course.  Of course.  Take your time.

11      A.   Yes, I remember this one.

12      Q.   And so paragraph 338 expresses the

13 Commission's concern that the applicants were not

14 duly familiar with various District policies,

15 particularly related to clean energy programs.

16      A.   I read the words to be, "Important

17 District energy policies."

18      Q.   Okay.  So they're concerned about

19 familiarity with District energy policies.

20           Now, the Settlement Agreement doesn't

21 address that concern directly; does it?

22      A.   I completely disagree with what you've



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

365

1 asked me.

2      Q.   Okay.  Can you cite to me specific

3 paragraphs in the Settlement Agreement that

4 address the Commission's concern about the

5 applicant's lack of familiarity with energy

6 policy?

7      A.   Yes.  First of all, the Customer

8 Investment Fund includes a number of provisions

9 that are identified in paragraphs 6, 7 and 8 of

10 the Settlement Agreement, and those identify

11 organizations or divisions of District Government

12 that have responsibility for clean energy

13 policies, whether it's renewables or energy

14 efficiency.

15      Q.   And just --

16      A.   I'm not done.

17      Q.   Okay.  Go ahead.  I'll let you finish.

18      A.   Thank you.  Additionally, there are

19 specific provisions relating to energy efficiency

20 programs that are identified in paragraph 9(c)

21 that anticipate working with organizations to

22 address energy efficiency needs to provide
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1 benefits for low income customers.

2           Additionally, there are provisions in

3 paragraph 115 that describe Exelon's support for

4 working on energy efficiency and demand response

5 as playing an important role in the energy mix.

6           And then paragraphs 118 through 130

7 delineate a long list of provisions that are

8 designed to support clean energy investment in the

9 District and in markets that serve the District,

10 and that those are consistent with the District's

11 clean energy policies.

12      Q.   So those provisions, for example,

13 paragraphs 6 to 8, would provide funding for the

14 programs, but there's nothing in there that

15 specifically requires the applicants to be active

16 participants or to educate themselves to provide

17 procedures whereby people can, you know --

18 interactive procedures?  I mean, the Commission's

19 concern, it seems to me, was not so much that

20 those issues hadn't been addressed, but that the

21 applicants lacked familiarity with how the

22 District's energy programs worked.
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1           And so I guess what I'm asking is how

2 those provisions that you've just discussed

3 reflect an understanding and a commitment to

4 continue to understand and work with the District

5 on those energy programs?

6      A.   I have a hard time understanding how one

7 could not read the provisions in the Settlement

8 Agreement as indicating very strong support of the

9 Joint Applicants for the District's clean energy

10 policies, energy efficiency, demand response,

11 behind the meter investment in distributed

12 generation. Specifically, paragraph 115 talks

13 about specifically supporting and continuing to

14 support energy efficiency and demand response as

15 playing a critical role in the energy mix.

16           So I just have a hard time understanding

17 if there is a particular word that you're looking

18 for that's missing, how one could miss the big

19 picture, which is that these are very strong

20 commitments for clean energy policies in the

21 District.

22      Q.   Now, when Exelon prepared its
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1 application, it's a joint application, so

2 presumably it was prepared with Pepco and -- Pepco

3 Holdings, Inc., and other companies that had been

4 involved in District energy policy as a result of

5 being utilities here; is that right?

6      A.   That's -- that's my understanding, yes.

7      Q.   And so -- and yet the Commission still

8 expressed concern in paragraph 338 that the

9 application and the witnesses that Exelon had

10 proffered during the hearing did not have a

11 sufficient understanding of energy policy,

12 notwithstanding that they were working with Pepco?

13      A.   I read paragraph 338 as identifying a

14 single witness, Mr. Crane, and there's a reference

15 to two instances where members of the Commission

16 were educating Mr. Crane about a particular aspect

17 of the way energy efficiency programs are run in

18 the District.

19           I didn't see it as a -- those

20 illustrative examples were condemning forever the

21 Joint Applicants from understanding where the

22 District's strong positions are on clean energy.
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1      Q.   Okay.  Now I want to turn to your

2 testimony, and I'll let you get a copy of that.

3      A.   I'm good to go.

4      Q.   Okay.  So I wanted to ask you first

5 about your testimony on page 8, paragraph 12,

6 where you are discussing the CIF.

7      A.   Yes.  Do you mean line 12?

8      Q.   Yes, yeah, line 12 to 14 where you're

9 discussing some of the additional -- the funds in

10 the Consumer Investment Fund, and then you go on

11 to compare those later on on that page and the

12 next page to benefits that are offered in other

13 merger proceedings and other jurisdictions.

14      A.   Yes, I see that.

15      Q.   Okay.  And so you had reviewed other

16 merger proceedings to find out what the consumer

17 benefits were there?

18      A.   I was reviewing other mergers in the

19 following way:  I read the Commission's Orders on

20 several mergers to identify what the Commission

21 took into consideration in terms of commitments,

22 firm commitments from the companies, and I was



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

370

1 interested in seeing what the packages of

2 commitments were and how firm they were and how

3 deep and large the benefits were.

4      Q.   Okay.  Did you look at factors such as

5 whether those cases involved acquisition of the

6 sole utility company serving a particular

7 jurisdiction when you were -- as is the case here,

8 when you were comparing the amount of customer

9 benefits?

10      A.   Each one of these mergers involved the

11 acquisition of an electric utility that was the

12 sole electric distribution company in that

13 jurisdiction.

14      Q.   Okay.  And did you also look at whether

15 those mergers would involve the consolidation of

16 utilities in as large a region -- in -- within a

17 region as large as the consolidation of Exelon and

18 Pepco?

19      A.   I'm sorry, I don't understand the

20 question.

21      Q.   I'm just wondering if the -- as a result

22 of the merger between Exelon and Pepco, Exelon
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1 will be the dominant provider in the District of

2 Columbia, and also in Maryland, and will also have

3 influence in two other jurisdictions; it's a four-

4 jurisdiction merger.  And so I was wondering

5 whether these mergers where you compared the

6 customer benefits in those jurisdictions also

7 involved multiple jurisdiction mergers that would

8 give the combined company wide regional control?

9      A.   I'm going to answer the question that

10 you asked about whether or not the mergers

11 resulted in a consolidated company that was a

12 large presence in terms of serving distribution

13 companies, and the answer is yes. There are

14 instances of mergers that I've looked at.  I would

15 give the example of Eversource, which is the

16 current name of the merger between Northeast

17 Utilities and NStar. That is a company that has a

18 large presence in the New England states.

19      Q.   Okay.  And that's -- I don't see it

20 discussed here directly.  I assume it's -- oh,

21 it's in the attachment, you had had a list of ones

22 in the attachment, so I assume it's presumably in
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1 that attachment, unless I'm missing it here?

2      A.   Correct.  Correct.  It's on -- I don't

3 remember the name -- the number of my exhibits,

4 but it's in the Exhibit 3.

5      Q.   Yes.

6      A.   So someone should give me the right --

7      Q.   Yeah.  I remember seeing the list of it,

8 so, okay.  I just hadn't seen it.

9      A.   And I just want to refresh my own -- I

10 want to add to the point that I made before, and

11 that is that First Energy, the mergers that were

12 also on my list, represents a very large, multi-

13 state company.

14           And finally, the Mid-American

15 acquisition of NV Energy led to the acquisition of

16 a company that basically serves all of Nevada and

17 many other -- and has affiliated companies in many

18 other parts of the west.

19      Q.   Okay.  And do you know whether in any of

20 those cases the benefits were offered as a result

21 of an initial rejection of the merger, as was the

22 case here?



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

373

1      A.   No.

2      Q.   No, you don't know?  It was my fault,

3 bad question.

4           Were the benefits offered in those cases

5 the result of a rejection of a merger?

6      A.   There were no -- none of these companies

7 had a rejection from the local commission.

8      Q.   Okay.  Thanks.

9           I now wanted to move to page 17 of your

10 testimony.  And you said something, it was on line

11 -- let's see where this is.  Oh, line 13 and 14,

12 where you stated, "Within the District's market

13 for competitive generation service, although in

14 theory there could be a potential conflict between

15 the role as purchaser for SOS services on one hand

16 and Exelon's role as potential competitive

17 supplier of wholesale SOS services to Pepco on the

18 other," you then go on to say that there are

19 essentially rules and practices and policies in

20 place that would address or guard against any

21 potential undue influence or problematic complex.

22 Is that sort of the gist of your testimony on that
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1 point?

2      A.   Yes, but I was quite specific about the

3 competitive procurement roles that exist in the

4 District and exist in other jurisdictions where

5 there are local distribution companies that

6 provide default service or basic service as a

7 pass-through to customers, and that you don't hear

8 complaints these days about problems in those

9 competitive procurements.

10      Q.   Right.  I think you gave also another

11 example of how the District, at one time when

12 Pepco had a competitive supplier affiliate, the

13 District also either had or put into effect

14 regulations to prevent conflicts and undue

15 affiliate interests between Pepco's distribution

16 and its -- and the generation supply company; is

17 that right?

18      A.   Yes.

19      Q.   And, of course, once Pepco got rid of

20 its generation, those rules -- I assume presumably

21 they're still on the books, but they're no longer

22 necessary, at least insofar as Pepco is concerned,
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1 because it's just a distribution company?

2      A.   At the moment right now, I think there's

3 only a -- actually, there has been a competitive

4 affiliate of Pepco, and I don't -- I'm not aware

5 that there's any problem.

6      Q.   But is it fair to say that as a result

7 of this merger, the need for regulation and for

8 relying on those rules would be heightened as

9 compared to the situation now where Pepco does not

10 have a large competitive -- or does not have a

11 large generation affiliate as it would as part of

12 this transaction?

13      A.   I would put it this way:  I believe that

14 the Commission's policies with regard to

15 competitive procurements standard offer service

16 are strong, they are -- I would expect the

17 Commission always to be interested in ensuring

18 that the results are competitive, and I would

19 expect the Commission to continue to be interested

20 to know that the results are competitive.

21      Q.   Yes, but is it still fair to say that as

22 a result of this merger, their obligation to
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1 continue to be vigilant will be heightened because

2 Pepco will now have a large competitive generation

3 affiliate which has not been true for the past, I

4 don't know, seven years or since it got rid of its

5 generation?

6      A.   As I say, I would expect the Commission

7 has always been interested in ensuring that the

8 SOS procurements are competitive.  The procedures

9 that are in place that include monitors of such

10 procurements are tools that the Commission can and

11 I assume will rely upon.

12           So I believe that the Commission will be

13 interested for sure to make sure that there are

14 not unearned competitive advantages associated

15 with affiliate relations, but I think the

16 procedures are already set up to assure that.

17      Q.   Okay.  I wanted to go to page 22 and

18 just ask you one or two questions about the

19 development of -- let me see if it's on page 22.

20 I'm sorry, yeah, page 22 about the development of

21 the 10 megawatts of solar.

22           Now, were you here for any part of the
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1 hearing yesterday, because this issue had come up

2 in questioning to a couple of the witnesses?

3      A.   I was here yesterday and heard that

4 testimony.

5      Q.   Okay.  Well, I just wanted to ask you

6 then for your understanding.

7           You discussed this arrangement for the

8 10 megawatts of solar, and you refer to paragraph

9 118 of the Settlement Agreement, or you cited

10 paragraph 118 which, if you want to take a look at

11 that, too, at the same time, because --

12      A.   Yes.

13      Q.   Okay.  And so it discusses how Exelon

14 will enter into good faith negotiations of a

15 commercially acceptable arrangement for five

16 megawatts of generation, and I just wanted to ask

17 you, do you have an understanding of what's meant

18 by "commercially reasonable" in that -- in that

19 paragraph of the agreement?

20      A.   I don't have, because I can't have a

21 legal opinion about that.

22      Q.   Sure.
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1      A.   But I would -- I interpret this to mean

2 that the two parties to a transaction, potential

3 transaction, each have to find that the deal is

4 good for them and consistent with normal

5 commercial transactions of the like.

6      Q.   Okay.

7      A.   And just to be clear, when I said "two

8 parties," I meant Exelon as a potential developer

9 of five megawatts of solar on the Blue Plains

10 Wastewater Treatment Plant, but also the DC

11 Water's side of that.  DC Water is not compelled

12 to enter into a contract with Exelon.

13      Q.   Okay.  Now, given that the development

14 of the waste -- the solar wastewater treatment

15 plant was, at least to some degree, underway at

16 the time this Settlement Agreement was negotiated

17 --

18           MR. MEIER:  Objection, Your Honor.

19 There's no foundation for that.

20           MS. ELEFANT:  Okay.  I can refer to --

21           BY MS. ELEFANT:

22      Q.   Did you hear Director Wells' testimony
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1 yesterday?

2      A.   I did hear it, yes.

3      Q.   Do you recall Director Wells talking

4 about how there had initially been some activity

5 underway in terms of development of the five

6 megawatts of solar at the wastewater treatment

7 facility?

8      A.   I generally remember the testimony. I

9 don't remember the specifics about timing of

10 negotiations, vis-a-vis the agreement.

11      Q.   And do you, just to ask you, for laying

12 a foundation, do you recall Director Wells

13 discussing that one of the obstacles to moving

14 forward with the plant had to do with

15 interconnection, and it was one of several, I

16 believe?  Do you remember his testimony on that

17 point?

18      A.   I do, but I don't understand what you

19 asked me when you just said "one of several." What

20 did you refer to?

21      Q.   I was then referring to when the

22 Commissioners were questioning Director Wells, he
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1 mentioned that the interconnection issue was not

2 the only obstacle, there were other reasons why

3 this project didn't proceed.

4      A.   I remember listening to testimony.  I

5 was -- I don't have any knowledge of the -- of

6 either the negotiations or prior developments at

7 the wastewater treatment project.

8      Q.   Okay.  Okay.  So then just to -- I'm

9 sorry, just to clarify, so you don't have any

10 knowledge as to whether the negotiations or

11 development had started in -- had been underway

12 prior to this settlement provision being

13 negotiated?

14      A.   I do not.

15      Q.   Okay.  So I'm going to skip this

16 question with you.

17      A.   Thank you.

18      Q.   Thank you.  Okay.

19           Let's turn to page 24 of your testimony.

20      A.   Yep.

21      Q.   And this is where, starting at line 11,

22 you talk about Exelon's commitment to solicit
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1 proposals for wind.

2      A.   Yes.

3      Q.   Okay.  And in this provision, you did

4 some calculations.  You took the average install

5 cost of wind projects from 2014; is that right?

6      A.   Yes.

7      Q.   Now, do you recall that under the -- and

8 if you want to actually turn your attention to the

9 settlement paragraph relating to the wind

10 development, I think that is in paragraph 128 of

11 the Settlement Agreement.

12      A.   Do you mean 130?

13      Q.   Yes, I think I -- yes, I do.  I misread

14 your footnote.  Sorry about that. Thank you.

15      A.   I'm there.

16      Q.   Okay.  So just before I ask you the

17 questions, let's go back.  So paragraph 130 talks

18 about how Exelon or non-affiliate -- non-utility

19 subsidiaries will, within five years, hold --

20 conduct an RFP or competitive process to solicit

21 proposals for wind purchases of a total of 100

22 megawatts; right?
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1      A.   Yes.

2      Q.   So in theory, that would mean that it's

3 possible that, you know, if these aren't conducted

4 for five years, you know, if Exelon doesn't

5 conduct them for five years, the projects won't

6 come online until at least 2020, five years from

7 now, and that's assuming that it doesn't take them

8 time to be constructed or anything; right?

9      A.   If Exelon waited until the last day of

10 the five-year period and solicited from greenfield

11 projects, those projects would need a lead time of

12 a few years to come online.  I actually interpret

13 this as saying there's flexibility with regard to

14 the timing.

15      Q.   Sure.  So I guess I'm wondering, can you

16 explain why you had used the average installed

17 costs for 2014 when there is potentially some lead

18 time as to when these projects will come online,

19 why you used 2014 for purposes of your

20 calculations?

21      A.   It was the most recent information that

22 one has.
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1      Q.   Okay.

2      A.   I do know that prices have been going

3 down, and as I explained here, I explained why I

4 thought it was a reasonable number to use for this

5 purpose.

6      Q.   Okay.  Do you have any opinion on -- as

7 to how those benefit calculations might change if,

8 let's say, Exelon just waited three years and the

9 plants came on in 2018 or 2017, or they bought

10 power, they had started a power purchase agreement

11 in 2017 or 2018?

12      A.   I'm going to answer the question whether

13 or not I think the cost of building wind projects

14 is likely to go down in the next few years, and I

15 do believe it will go down, and I don't know how

16 much, so I thought it was appropriate to use the

17 most recent information.

18      Q.   Okay.  So it's possible this number

19 might go down, but you don't know by -- it's

20 impossible to say by how much; would that be

21 accurate?

22      A.   Yes.
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1      Q.   Okay.

2      A.   But it will still be very positive and

3 the fact of long-term contracting will be very

4 positive, something that won't happen in the

5 absence of the merger.

6      Q.   Okay.  And when you say that the long-

7 term contracts would be positive and not happen --

8 well, would be positive, you're talking about a

9 positive impact for the District; right?

10      A.   I'm talking about a positive impact for

11 Factor No. 7 issues in the District because this

12 wind resource that will be contracted for with

13 long-term contracts will be delivered into the

14 region of PJM from which the District gets its

15 electricity supply at wholesale and also is the

16 place where renewable energy credits that can be

17 counted towards the District's renewable portfolio

18 standard can apply.

19      Q.   Okay.  All right.  Let's see.

20           I have also a question for you, this is

21 -- I'm sorry.  I'm jumping around.

22           Now, let's go to page 26 of your
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1 testimony, and you say here at line 10, you know,

2 "Few parties that seek to merge but receive a

3 rejection by utility regulatory agency take the

4 next step of regrouping diligently trying to

5 fashion a response that addresses the concerns."

6 That was your testimony on page 26?

7      A.   Yes.

8      Q.   Now, how many -- did you look at other

9 cases of situations where mergers had been

10 rejected in arriving at that opinion?

11      A.   Yes.

12      Q.   And so how many other examples did you

13 find where a -- regulators had rejected a merger

14 and companies didn't go forward with, you know,

15 other proposals?

16      A.   I think in recent years, I can think of

17 a handful of rejections.  I know over the past

18 several decades, I am aware that there have been

19 rejections by state commissions and local

20 regulators.  The same would be true with regard to

21 FERC, Federal Energy Regulatory rejections of --

22 Regulatory Commission rejections of mergers being
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1 asked.

2      Q.   So were you included FERC -- when you

3 were talking about few parties that seek to merge,

4 but receive a rejection by utility regulatory

5 agency, were you including FERC in that

6 description?

7      A.   Yes.  I wanted to include not only the

8 District as a utility regulatory agency, and I

9 didn't want to use the word "state" on purpose,

10 but I was also including federal regulators of

11 utilities.

12      Q.   Okay.  Do you recall how many or whether

13 you looked at cases that involved multi-

14 jurisdiction approvals where all of the other

15 jurisdictions except one had approved the merger?

16      A.   I don't recall a fact pattern that's the

17 same in any of the other rejections.

18      Q.   Okay.

19      A.   But that doesn't mean it didn't happen;

20 I just don't remember it.

21      Q.   Right, right.

22           MS. ELEFANT:  Let me see if I have any
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1 other questions.  I don't have any further

2 questions.  Thank you.

3           THE WITNESS:  Thank you.

4           MR. MEIER:  Thank you.

5           CHAIRWOMAN KANE:  Redirect?

6 Commissioners, any questions?  Commissioner Fort?

7           COMMISSIONER DODDY FORT:  I just have a

8 question based on one of the answers you gave in

9 your rejoinder.  You told us that 64 percent of

10 Exelon's operating revenue comes from utility

11 business.

12           THE WITNESS:  If I said that, I

13 misspoke.  I meant to say operating income.

14           COMMISSIONER DODDY FORT: Operating

15 income comes.  And within the context of that

16 statement, what is included in utility business?

17           THE WITNESS:  ComEd, PECO, Baltimore Gas

18 & Electric.

19           COMMISSIONER DODDY FORT:  Okay.  I just

20 wanted it for the record.  Thanks.

21           THE WITNESS:  Right.  Thank you.

22           MR. MEIER:  No redirect, Your Honor.
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1           CHAIRWOMAN KANE:  Thank you.  The

2 witness is excused.

3           THE WITNESS:  Thank you.

4            (Witness excused.)

5           MR. MEIER:  I would move into evidence

6 Joint Applicants Exhibit 5G, including 5G-1

7 through 5G-6.

8           CHAIRWOMAN KANE:  They are moved into

9 evidence.

10           OPC, you may proceed with your witness.

11           MR. EILBOTT:  Thank you, Your Honor.

12 OPC calls Dr. David Dismukes, please.

13 WHERUEPON,

14                 DR. DAVID DISMUKES,

15 having first been duly sworn and/or affirmed, was

16 examined and testified as follows...

17                DIRECT EXAMINATION

18           BY MR. EILBOTT:

19      Q.   Dr. Dismukes, could you please state

20 your name and business address for the record,

21 please.

22      A.   My name is David E. Dismukes, D-I-S-M-U-
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1 K-E-S.  My business address is 5800 One Perkins

2 Place Drive, Baton Rouge, Louisiana, 70808.

3      Q.   And you are the same Dr. Dismukes who

4 filed direct and supplemental direct testimony in

5 the initial phase of this proceeding; is that

6 right?

7      A.   Yes, sir, I am.

8           MR. EILBOTT:  Your Honor, yesterday I

9 provided the Commission Secretary with a list of

10 minor errata to Dr. Dismukes' testimony.  I

11 distributed that list to parties' counsel this

12 morning.

13           BY MR. EILBOTT:

14      Q.   And I just wanted to confirm with Dr.

15 Dismukes that none of those errata makes any

16 substantive or significant change to any portion

17 of your testimony; is that right?

18      A.   Yes, sir, that's correct.

19           MR. EILBOTT:  And, Your Honor, I did

20 have a couple of questions, rejoinder questions,

21 that I wanted to discuss with Dr. Dismukes at this

22 point.
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1           CHAIRWOMAN KANE:  Yes.  Proceed.

2           MR. EILBOTT:  Thank you.

3           BY MR. EILBOTT:

4      Q.   Dr. Dismukes, are you familiar with --

5 are you aware that Grid 2.0, Witness Hempling, in

6 his November 17th testimony opposing this

7 Settlement Agreement, asserts that Exelon's

8 dependence on generation sales conflicts with

9 Pepco's dependence on generation purchases?

10      A.   Yes, sir, I am.

11      Q.   Okay.  And what is your understanding of

12 his position and concern on this issue?

13      A.   I think generally that Exelon has a

14 built-in bias to preface generation over other

15 types of assets and that bias will continue in the

16 aftermath of this merger if it were approved by

17 the Commission and in the stipulation.

18      Q.   And in his testimony, does he offer his

19 opinion that the Settlement Agreement does not

20 resolve those conflict of interest concerns?

21      A.   Yes, sir.

22      Q.   Do you agree with his opinion on that
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1 issue?

2      A.   No, I do not.

3      Q.   Can you explain why you do not agree.

4      A.   Well, I think there are a number of

5 provisions that run through the Settlement

6 Agreement that go a long way in either reducing

7 Exelon's ability to essentially act on that

8 incentive to preference its generation or makes it

9 very costly for them to try to do that.  And I

10 think this is what differs significantly from the

11 testimony and the proposal that was before the

12 Commission and before the various stakeholders to

13 what we're looking at considering now.

14           You know, these provisions are not just

15 in one particular place, but I think are replete

16 through various different provisions within the

17 Settlement Agreement going -- to a certain extent

18 with some of the ringfencing measures,

19 particularly now with the agreement that we have

20 where we have a broader degree of independent

21 governance with regards to the SPE that's going to

22 be managing the PHI assets into the government's
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1 provisions that are included in the agreement.

2 That will create some independence for the Pepco

3 affiliates, themselves, as well as the governing

4 board for Pepco.

5           There are also provisions that are

6 replete through the document that I think are

7 going to, again, dampen any incentive to act or

8 make it a pejorative for the company to act on

9 that generation incentive as it relates to some of

10 the provisions that are intended to address Item

11 No. 7, because there are -- the Public Interest

12 Factor No. 7, because there are a number of

13 provisions and commitments that the Joint

14 Applicants have to enter into now on a foregoing

15 basis, whether it goes from study requirements to

16 new investments in a distributed generation to

17 facilitating micro grids that would be in direct

18 conflict with that kind of incentive.

19           So I see many of those incentives, even

20 if they exist, dampening the company's ability to

21 act on those.  And I think that is what was

22 important in the evaluation for OPC in examining
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1 this agreement and coming to the table and

2 agreeing with the Joint Applicants on these

3 particular terms, because now we have a set of

4 very firm requirements where we had ambiguity

5 before, and we have actions that would prevent the

6 companies from acting on those incentives.

7           And I also think that those are all

8 provisions that will exist within the relatively

9 short run, within, say, the immediate years after

10 the merger, if it is approved.

11           I think over the long run, that kind of

12 incentive is going to likely get dampened, given

13 some of the commitments, again, that are in the

14 merger, particularly the ones that really, I

15 think, join Exelon's future to what goes on here

16 in the District. There will now be a corporate

17 headquarters here for the utility operations, you

18 will have offices for many of the executive

19 committee officers, you are going to have an

20 independent president for PHI and for Pepco,

21 themselves.

22           All of this independence is going to
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1 make it very difficult, I think, for Exelon to try

2 to assert this, and it's going to probably create

3 a disincentive, because now, their future and the

4 future profitability of those operations is going

5 to be very, very tied to the District.

6           You're also going to have a president

7 for PHI, for Pepco, that's going to be meeting

8 monthly with the CEO for Exelon. You have a lot of

9 things now that didn't exist prior to -- a lot of

10 commitments that didn't exist prior to this

11 Settlement Agreement that I think now create

12 strong disincentives from acting on those kinds of

13 concerns.

14      Q.   Thank you.  And would you say that --

15 would it be fair to say that at least a few of

16 those commitments that you've alluded to were

17 specifically asked for by OPC in the initial phase

18 of this case?

19      A.   Yes.

20           MR. EILBOTT:  Your Honor, I have no

21 further questions, but a housekeeping matter.

22 Given -- my understanding of the Commission's
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1 Secretary's requirements, I think we had,

2 likewise, not correctly marked Dr. Dismukes'

3 testimony.  We had premarked it as OPC-A.  Given

4 this is his third round -- third piece of

5 testimony, I think we would correct this to be

6 OPC-3A and we will make that correction.

7           CHAIRWOMAN KANE:  Thank you.

8           MR. EILBOTT:  And with that, the witness

9 is available for cross-examination.

10           CHAIRWOMAN KANE:  Do parties have cross-

11 examination of Mr. Dismukes?  No, anybody?  No?

12            (No response.)

13           CHAIRWOMAN KANE:  Well, the Commission

14 does, and I'm going to start.

15           BY CHAIRWOMAN KANE:

16      Q.   Dr. Dismukes, there were three areas I

17 want to get some further clarification on in terms

18 of the position of the Office of People's Counsel

19 --

20      A.   Yes, ma'am.

21      Q.   -- on this non-unanimous settlement. And

22 they go to, first of all, your concern in the



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

396

1 first go-round, as you cite on page 3 of your

2 testimony, that in the original application, and I

3 might quote, starting on line 4, "The Joint

4 Applicants promise much in their application" --

5 excuse me, "promise much in their original

6 application, base these promises upon a limited

7 amount of questionable information, and then place

8 the risk of all these verbal assurances and

9 promises really on the ratepayers."  I want to

10 focus on the limited amount of questions on the

11 information aspect of that statement, and then I

12 want to ask you about rate increases and then

13 about competition.

14      A.   Yes, ma'am.

15      Q.   Okay?  Let me start with your first

16 statement and -- which I just quoted, that in your

17 -- your concern about the original application and

18 your reason -- your clients' reason for opposition

19 to the original application.

20           Was it some of the promises were based

21 on a limited amount of questionable information,

22 and I think later in your testimony you talk about



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

397

1 them being vague or not identifiable.  And I want

2 to ask you about -- were you here during the

3 testimony of Mr. Wells and Mr. Velazquez?

4      A.   Yes, ma'am, I was.

5      Q.   You were.  Okay.  So do you recall the

6 question that was put to Mr. Velazquez first about

7 how the $25.6 million in rate credits was going to

8 be handled?

9      A.   Yes, ma'am.

10      Q.   And do you recall his saying that it

11 hadn't yet been determined, a lot of the details

12 of that?

13      A.   Yes, ma'am.

14      Q.   Okay.  Then do you recall my question to

15 Director Wells about the greenbank?

16      A.   Yes, ma'am.

17      Q.   And do you recall his answer that the

18 greenbank doesn't actually exist yet?

19      A.   I believe so, yes, ma'am.

20      Q.   And do you recall -- I don't know

21 whether it was in his written testimony or, excuse

22 me, his oral questioning about the job training
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1 and which organizations -- to which organizations

2 the $5.2 million would be allocated?

3      A.   Yes, ma'am.

4      Q.   And his answer that it hasn't been

5 determined, that there were a number that might be

6 possible?

7      A.   Yes, ma'am.

8      Q.   Okay.  And do you recall the questions

9 about the micro grids and to which organizations

10 might be the candidates for a pilot project to be

11 determined?

12      A.   Yes, ma'am, I do recall that.

13      Q.   And do you recall his answer, that it

14 hadn't been determined?

15      A.   Yes, ma'am.

16      Q.   And then do you recall the questions

17 about the 6.75 million for renovation of low

18 income housing for weatherization, et cetera?

19      A.   Yes, ma'am, I do.

20      Q.   And do you recall his answer, that it

21 hadn't been determined how that would be done,

22 which organizations would be getting it, how it
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1 would be disbursed, et cetera?

2      A.   Yes, ma'am, that's correct.

3      Q.   And did you recall my questioning of

4 Director Wells about the history of diverting

5 Energy Assistance Trust Funds, Sustainable Energy

6 Trust Funds, Renewable Energy Development Trust

7 Funds' money into the general fund?

8      A.   Yes, ma'am, I do recall.

9      Q.   And my question to him as to whether

10 there was anything binding in the Settlement

11 Agreement that would prevent a future mayor or

12 council from continuing to do that?

13      A.   I do recall.

14      Q.   And his answer that no, really in his

15 word that he would not do it or support it?

16      A.   Yes, ma'am.

17      Q.   Okay.  Thank you.

18           And then finally on the question that I

19 believe was directed to Mr. Velazquez about the

20 hundred megawatts of wind?

21      A.   Yes, ma'am.

22      Q.   As to whether that would be new or
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1 existing wind?

2      A.   Yes, ma'am.

3      Q.   And that it wasn't determined?

4      A.   Yes, ma'am.

5      Q.   And to who would buy the wind and who

6 the customers would be?

7      A.   Yes, ma'am.

8      Q.   And that it was not yet determined?

9      A.   Yes, ma'am.

10      Q.   Given all of those, do you still

11 believe, on behalf of your client, that there is

12 not questionable or vague information related to

13 some of the -- associated with some of the

14 proposed benefits?

15      A.   I think that there may be some

16 outstanding questions about how those benefits may

17 get distributed, but I don't think it undermines

18 or changes the breadth or the significance of the

19 benefits that are created and the fact that they

20 were benefits that were vaguely asserted, that we

21 are going -- for instance, the Joint Applicants

22 asserting that we're going to support workforce
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1 development, employment in the District, without

2 any real firm, broad commitments in there, or

3 limited broad commitments in there.  We're going

4 to support renewable without a defined set of

5 renewable commitments that had been itemized and

6 prioritized.

7           I mean, there were certainly general

8 references.  There was a CIF, as you recall, that

9 was originally proposed, but we were critical of

10 the fact that the companies had just pitched that

11 back to parties and said, How do you want to split

12 it up?  How do you want to deal with it?  That,

13 now, we have clarity on.

14           So in looking at this settlement and

15 this proposal relative to where we are, all of

16 those things represent very significant amenable

17 benefits to ratepayers, I believe, even though

18 there are going to be instances where we are going

19 to have to hammer out some details on them.  And I

20 think even within some of the language in the --

21 in the stipulation, at least in some ways, I think

22 it kind of understands those kinds of clarities
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1 that are going to have to be made.

2           For instance, within the CIF with the

3 Rate Stabilization Fund, there was some discussion

4 that you had yesterday with, I think Mr. Khouzami,

5 in terms of how are those credits going to be

6 going back and forth across the classes?  How are

7 you going to allocate it in the master meters?

8           There's also some provisions in the

9 Settlement Agreement related to some of the

10 Commission's past orders with regards to cost of

11 service and the negative rates of returns on some

12 of the classes.  You know, I see some of those

13 ideas as being inter-tied, excuse me, and when we

14 get into the first rate case, those probably will

15 be details that we will work out.

16           But that doesn't change the fact that

17 ratepayers are still going to get $25.6 million.

18 I think that's unequivocal; that's going to

19 happen; that's a benefit.  How we wind up

20 accounting for that and allocating it, I'm not

21 going to suggest it's not unimportant, but it

22 still represents -- and I don't see that the
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1 allocation or difficulties in figuring out that

2 allocation today will prevent that allocation from

3 ever materializing or that 25.6 from ever

4 materializing.

5           You know, I think the same is true with

6 regards to wind.  The fact that the Joint

7 Applicants have a five-year time period to go out

8 to the market and see what makes the most sense in

9 terms of a wind procurement, again, it's the

10 commitment that they are making, they are on

11 record, and they have to abide by that hundred

12 megawatts if the Commission approves this.  And I

13 would expect them to use the time and use market

14 conditions to their best advantage to procure the

15 best, most cost-effective, reliable source of wind

16 that's out there in the market that will provide

17 benefits for the market broadly and individually

18 for ratepayers in the District.

19           There may be changes in market

20 conditions where you want to front load that. The

21 production tax credits may get changed, you may

22 get new changes in laws and regulations that you
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1 may want to defer a decision on because there may

2 be a new package in Congress to put in new

3 provisions and tax breaks for wind when the new

4 solar credits expire.  Why wouldn't you want to

5 wait to see where that goes that you can get more

6 wind development during that time period?

7           There may be changes in technology, say,

8 between year boxes and direct drive turbines that

9 are out there in the market that in the next year

10 or two will change the performance statistics of

11 these wind turbines and you may want to wait for

12 those to occur, as well.

13           I think the fact that the companies have

14 made that commitment is important and having a

15 little bit of flexibility in that matter is not

16 unreasonable, and I think ultimately benefits the

17 market and just a more productive use of

18 resources, even though ratepayers are not going to

19 be paying for the cost of those.

20           The other thing to keep in mind, I

21 think, with regards to -- the micro grids and some

22 of the ambiguity with that.  Again, I think that
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1 the commitment of going in and doing four projects

2 is firm, it's a dedicated benefit, and it's

3 something that did not exist in our previous

4 discussions with the company and prior to the

5 Commission's past order.  We would hope that the

6 company would -- that the Joint Applicants would

7 go in and do a relatively exhaustive research on

8 what locations are the best, which ones would

9 provide the best benefits in terms of reliability,

10 grid security, et cetera, for these micro grids.

11           There's obviously a lot of public

12 considerations that you have to think about when

13 you're looking at micro grids because many of

14 those successful pilots that are out there today

15 tend to be around public type of institutions,

16 like hospitals or campus-type complexes, like

17 universities.  So you certainly would want to take

18 those factors into consideration.

19           So the fact that there is some ambiguity

20 -- and then there's cost issues. What is it going

21 to cost?  Those are things that not only are the

22 Joint Applicants going to have to consider, but
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1 Public Counsel is going to want to have to look at

2 those, too. While we agree that there are

3 significant benefits associated with these micro

4 grids and, this is a positive, new commitment

5 that's been made by the Joint Applicants, Public

6 Counsel hasn't signed off on this completely, at

7 least in the sense that we are giving a blank

8 check to the companies to go in and do whatever

9 they want; we are just going to approve that.

10 We're going to look at that, just like we would

11 look at any other investment in terms of making

12 sure it's prudent, it's been decided prudently,

13 the costs associated with that are prudent, and

14 that's going to take some time and certainly

15 probably work back and forth between the Joint

16 Applicants, OPC, the Commission and various other

17 stakeholders depending upon the venue in which

18 that decision is decided, whether it's in a rate

19 case or it's in some other proceeding.

20           So yeah, I do hear you, I do -- there

21 are some ambiguities in some of those particular

22 terms.  I think some of those ambiguities are just
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1 inherent because there is still additional work

2 that needs to be done, and I think it's prudent to

3 provide that kind of flexibility in some of those

4 terms and conditions.

5           And then in some of the other ones, I

6 think there are clearly workable types of

7 ambiguities that can be solved within the rate

8 case, but they don't take away, I think, from the

9 net benefits, in the fact that many of them are

10 very big differences from where we were prior to

11 the Commission's Order.

12      Q.   Thank you.  Just one quick follow-up on

13 the micro grid issue.

14           You, I believe, said just a couple

15 minutes ago that the ratepayers won't be paying

16 for them; is that what you said?

17      A.   I said -- let me clarify that.  I don't

18 think ratepayers are going to be given a blank

19 check for that.

20      Q.   So your statement that ratepayers won't

21 be paying, which I wrote down, is not accurate, or

22 do you want to clarify?
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1      A.   I don't believe that's true, no.

2      Q.   Okay.

3      A.   I think that would be part of the

4 company's cost of service.  I think that that's

5 part of the agreement, which is one of the reasons

6 why we, and why Public Counsel has not abrogated

7 in any way in this agreement our ability to go

8 back in and look at this and scrub it and make

9 sure that it's done right, that the right projects

10 were picked, that the companies did their due

11 diligence in picking the locations, and that the

12 installed cost and the operating costs of doing

13 the projects makes sense.

14      Q.   In paragraph 128, there is a reference

15 to Commission approval and for cost recovery.

16      A.   Yes, ma'am.  And that's the thing.

17 They'll have to provide -- they'll have to

18 identify the projects, the cost and the cost of

19 recovery, so that can be in rates, it can be

20 through a surcharge, it can be through something

21 else.  And again, Public Counsel leaves open his

22 right to challenge that.
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1      Q.   Thank you.  Let me then --

2      A.   And excuse me, Madam Chairman --

3      Q.   Yes.

4      A.   -- just to clarify that.  And challenge

5 those costs in other items.  I don't want to

6 suggest that if we would go back on the agreement

7 in the settlement, itself, that there would be

8 four micro grid projects, just that OPC hasn't

9 waived any of its traditional responsibilities

10 that would be the other kind of costs.

11      Q.   Again, I do want to follow-up on that.

12 The last sentence in Commitment No. 128 says,

13 "Nothing in this paragraph shall obligate the

14 District to use Pepco for the development,

15 financing, ownership or construction of the micro

16 grids referred to herein, and the District is free

17 to pursue micro grid development independent of

18 Pepco subject to applicable law, including

19 interconnection rules and procedures."

20           Would you take this to mean that then

21 those four micro grids might not be done?

22      A.   No, ma'am, I don't.
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1      Q.   Okay.  Well, then, explain, Pepco will -

2 - the first sentence says, "Pepco will coordinate

3 with the District to interconnect and develop at

4 least four micro grids."  And then the last

5 sentence says, "Nothing in this paragraph shall

6 obligate the District to use Pepco for the

7 development, financing, ownership or construction

8 of the micro grids referred to herein."

9      A.   Yes, ma'am.  So what does that mean?

10      Q.   So -- yes, reconcile those two things to

11 me.

12      A.   The way I interpret it is --

13      Q.   How People's Counsel determines that.

14      A.   You could put it out for competitive

15 bid.

16      Q.   Who could?

17      A.   The company could be required to do a

18 competitive solicitation for the four projects and

19 to get independent parties to come in and bid on

20 them.  And if they could beat the company's

21 estimates on developing the micro grids, then

22 those would enter into rates, they would get rate
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1 recovery, and then the company would pass those

2 costs on.

3      Q.   But it says in the last sentence,

4 "Nothing in this paragraph shall obligate to use

5 the District for the development, financing,

6 ownership, et cetera," whereas the first sentence

7 says "Pepco will coordinate with the District to

8 interconnect and develop."  The first sentence

9 seems to say that Pepco is going to be used to

10 develop it in some way, and the last sentence says

11 no, nothing obligates anybody.

12           So my question is, does this open the

13 possibility that there might not be four micro

14 grids developed with Pepco?

15      A.   I don't believe it does.  I mean, I

16 think that --

17      Q.   So -- go ahead.  I'm sorry.  I didn't

18 mean to interrupt you.

19      A.   I think that Pepco will be supporting

20 these projects, whether they be through direct

21 development, through the analysis or development

22 of the facilities that need to be provided, and if
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1 the decision was to contract those out or use

2 another developer for those, they are free to do

3 that, or if they want to work through a government

4 institution to develop those, they are, as well.

5      Q.   Could the District do that now, absent

6 the merger?

7      A.   They could, but they're not, and so as

8 an incremental benefit, I think relative to the

9 merger, this is something that is defined and

10 moves us forward in that particular area.

11      Q.   On this whole issue of what's binding

12 and what's not binding, let me also ask you, and

13 I'm going to ask a couple of other witnesses --

14 other parties also, if you'd look at paragraph

15 135, which is in the Additional Provisions

16 section, because I'm trying to get my mind around

17 what this specific means as we're going through

18 some of these other commitments.

19           And it says in 135, "This Settlement

20 Agreement contains terms and conditions, each of

21 which is interdependent with the other and

22 essential in its own right to the signing of this
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1 Settlement Agreement. Each term is vital to the

2 Settlement Agreement as a whole since the settling

3 parties expressly and jointly state that they

4 would not have signed the Settlement Agreement had

5 any term been modified in any way."

6           Then it goes on to say "None of the

7 settling parties shall be prohibited from or

8 prejudiced in arguing a different policy or

9 position before the Commission in any other

10 proceeding, as such agreements pertain only to

11 this matter and to no other matter."

12           Can you explain to me what that means?

13 For example, you just mentioned that there would

14 be a -- perhaps a cost recovery issue in micro

15 grids.

16      A.   Um-hmm.

17      Q.   And I'm going to ask you about another

18 one that's even more specific later. So the fact

19 that -- the first sentence, again, here says they

20 wouldn't have signed the agreement unless things

21 were exactly as they said they were in the

22 agreement.
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1      A.   Yes, ma'am.

2      Q.   But once this case is over, do I

3 interpret the second sentence to mean that you can

4 take a totally different position in some other

5 case, like paying for micro grid or a rate

6 increase?

7      A.   So I will defer in some ways to lawyers

8 on what that means, but I will tell you what I

9 think it means, and that is -- I think this is

10 standard language that you would get in a typical

11 settlement-type proceeding that it doesn't

12 prejudice you in a future proceeding from taking

13 some different position.

14           So if, for instance -- and for some

15 reason if OPC wanted to take a position that

16 differs from what is agreed to in this settlement

17 with regards to acquisition premiums in a future

18 case, we're not prohibited or this doesn't create

19 precedential value from that.

20      Q.   Or if, were it to be approved, Exelon

21 wanted to come back and say, We don't want to do

22 four micro grids, we don't want to buy any wind,
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1 is this an out for that?  Is that --

2      A.   Ma'am, I do not interpret this as an out

3 for that.

4      Q.   I'll follow up with that.  Now, I do

5 want to talk about rates, which we've got into a

6 little bit.  You were here yesterday when I was

7 asking Mr. Velazquez based on the work papers that

8 were filed?

9      A.   Yes, ma'am.

10      Q.   Do you recall this was the work papers

11 that were filed in conjunction with either Mr.

12 Khouzami's or Mr. Velazquez's testimony, document

13 labeled Pepco Key Assumptions For Forecast.  Are

14 you familiar with that?

15      A.   Yes, ma'am.

16      Q.   Okay.  Do you have that before you?

17      A.   No, ma'am.  Is it in the exhibits here

18 or --

19      Q.   It was 5, yes, Joint Applicants No. 5.

20 PSC-5, sorry.  Thank you for reminding me.

21           PSC-5.

22           MR. EILBOTT:  Your Honor, may we
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1 approach in an attempt to assist --

2           CHAIRWOMAN KANE:  Certainly.  It may

3 take some time.  Is that exhibit marked? I do want

4 to ask about some specific numbers in there.

5           THE WITNESS:  Okay.  I have it.

6           BY CHAIRWOMAN KANE:

7      Q.   And I wanted to first ask about the

8 reliability, the numbers associated with the

9 reliability commitment, if I can find it in here.

10 Let me go back.  Let me ask about the third page

11 there, the third page of numbers after the cover

12 page which has a schedule of rate cases to be

13 filed.  Do you see that?

14      A.   You know, I don't see a work paper here.

15      Q.   It's PSC-5.  It has a cover letter dated

16 October 30th, 2015, from Mr. Lorenzo.

17      A.   Okay.  I have one November 13th, 2015,

18 from Mr. Lorenzo.

19      Q.   This is October 30th.

20      A.   No, I don't see.  I have something

21 November the 13th here.  Wait a minute.

22           CHAIRWOMAN KANE:  Counsel --
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1           THE WITNESS:  I think I found it. I

2 think I was looking in the wrong tab.  I was

3 looking behind instead of in front.  I see it now.

4           BY CHAIRWOMAN KANE:

5      Q.   Okay.  And so we have a cover page, or

6 first page is a letter, then you have three -- go

7 to the third page that has numbers on it.

8      A.   Okay.

9      Q.   And the title is Pepco DC Summary of

10 Residential Rate Deferral Balances.

11      A.   Yes, ma'am.

12      Q.   And this was submitted as an

13 illustration of how the 25.6 million in the

14 residential rate credit would be spent down, if

15 you will, be used up.

16      A.   Yes, ma'am.

17      Q.   And it is, as Mr. Velazquez testified,

18 it's illustrative, but it shows three rate

19 increases being filed on July 1st, 2016, on

20 October 1st, 2017, and January 1st, 2019.  Do you

21 see that?

22      A.   Yes, ma'am.
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1      Q.   And it shows a dollar amount that was

2 predicted or projected to be requested in the

3 amount of a rate increase, and then breaking it

4 down to residential and mass to meter allocation

5 in percentages and an increase in dollar amounts.

6 Do you see that?

7      A.   Yes, ma'am.

8      Q.   And then the credits that would be

9 offset against that increase, and how it would be

10 used up.

11           Now, you recall my questioning with Mr.

12 Velazquez through which we established that using

13 those dollar amounts, the 12,288 and the 8,325,

14 that we would come up with a -- a rate increase

15 just for those two of about -- increasing the

16 distribution rate from $23 to a little over $30

17 for a residential customer?

18      A.   Yes, ma'am.

19      Q.   And that that was about a 33 percent

20 increase?

21      A.   Yes, ma'am.

22      Q.   Does People's Counsel agree that that's
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1 the appropriate way to recover the $25.6 million

2 in that time period?

3      A.   Through using the Rate Stabilization

4 Fund?

5      Q.   Through spending it down in that two-

6 year time period based on rate increases of those

7 amounts.

8      A.   If I understand your question, I think

9 the answer is yes, rate counsel does support using

10 the Rate Stabilization Fund to help offset

11 potential rate increases.

12      Q.   Does People's Counsel agree that those

13 are the appropriate rate increases; in order to

14 spend down the money in two years, that these

15 would be the rate increases that would occur?

16      A.   No.  And if you're asking me do I agree

17 that the company needs to have a $55 million rate

18 case, no, that's not what we're agreeing to.  And

19 I think the company said these were illustrative

20 numbers, but they were based on numbers that they

21 anticipated would arise from existing cost and the

22 reliability budgets that have already been
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1 provided.

2           But again, much like the discussion that

3 we had earlier with regards to the micro grids,

4 Public Counsel would still be doing its due

5 diligence in future rate cases with regards to

6 company's entire cost of services whenever they

7 decide to file a future rate case, regardless of

8 this Rate Stabilization Fund.

9      Q.   And in terms of the specific rate

10 increases for residential of 12.2 million and $8.3

11 million during that time period to use up the $25

12 million rate credit, if you will, does People's

13 Counsel agree that those are appropriate numbers?

14      A.   No, we're not agreeing to the specifics,

15 just the overall conceptual ideas.

16      Q.   Speaking of conceptual ideas, let me

17 direct you to Item No. 48 in the Settlement

18 Agreement.

19      A.   Are we off of this particular section?

20 Are we coming back to it?

21      Q.   Just keep it in mind because we'll come

22 back to it, as well as to the reliability numbers.
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1      A.   Okay.

2      Q.   And I want you to turn to, and I want to

3 talk about just residential rate increases for the

4 moment, Item No. 48.

5      A.   Okay.

6      Q.   And this is called Future Rate Design in

7 Pepco DC Base Rate Cases?

8      A.   Yes, ma'am.

9      Q.   Okay.  And Item No. 48 is just one

10 sentence.  It says, "Nothing in this Settlement

11 Agreement shall be construed as a change to the

12 Commission's stated goal to move in a quote,

13 deliberate and reasonable fashion over a series of

14 Pepco rate cases to put an end to negative class

15 return -- RORs, return on rates, return of

16 revenues, "as set forth in Formal Case 1087, Order

17 No. 16930, paragraph 329 and affirmed in Formal

18 Case 1103, Order No. 17424, paragraph 437 and

19 438."  Do you see that?

20      A.   Yes, ma'am.

21      Q.   Now, that is something that People's

22 Counsel agrees with?
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1      A.   Yes, ma'am.

2      Q.   And I will get to it when I'm

3 questioning AOBA, but this is a provision that is

4 of paramount importance to them.

5           Now, we talk about negative class rates

6 of return.  Which classes under the current -- do

7 you know under the current approved rate design,

8 which classes of customers experience a negative

9 rate of return?

10      A.   I do not have that in front of me.

11      Q.   Would you agree, subject to check, that

12 pursuant to the Order that is cited here, which

13 would be the most recent rate case, Order No.

14 17424, in Formal Case 1103, in paragraph 441,

15 actually, pursuant to paragraphs 437 and 438, that

16 there's a chart that shows where the residential

17 are a minus 2.54 percent rate of return?  I can

18 give that to you.  This is from our previous rate

19 case.

20      A.   Sure.

21      Q.   And that for RAD, which is the

22 Residential Aid Dose customers who are on the low

DWG
Highlight

DWG
Highlight
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1 income program, a minus four percent rate of

2 return, and that for the RAD all electric, there

3 is a minus 1.96 percent rate of return, and that

4 the only other class that has a negative rate of

5 return is streetlight energy, which has a minus

6 2.93 rate of return.

7      A.   Okay.  I can agree that's in check.

8      Q.   And that's in Formal Class 287.

9           Subject to check, would you agree that

10 in Formal Case 1087, which was the prior rate

11 case, that the rate of return for residential R is

12 minus 2.54 percent, that for Residential Aid

13 Discount, it's minus 4.0 percent, that for RAD AE,

14 it's minus 1.96 percent, and that for streetlight

15 energy, it is minus 2.93 percent?

16      A.   Yes, ma'am.

17      Q.   And other ones going back further into

18 Formal Case 1076, which was -- that at least for

19 the residential class was minus 3.10 and in Formal

20 Case 1053, it was minus 3.05 percent?

21      A.   Yes, ma'am.

22      Q.   That for the residential class, there

DWG
Highlight

DWG
Highlight

DWG
Highlight

DWG
Highlight

DWG
Highlight

DWG
Highlight

DWG
Highlight

DWG
Highlight

DWG
Highlight

DWG
Highlight

DWG
Highlight

DWG
Highlight

DWG
Highlight



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

424

1 has been a negative rate of return that has gone

2 from minus 3.05 to minus 3.10, actually becoming

3 more negative in 1087 to minus 3.8, and in the

4 most recent case, minus 2.54.

5           Now, what is your interpretation of a

6 change to the Commission -- no change to the

7 Commission's goal to move in a deliberate,

8 reasonable fashion over a series of Pepco rate

9 cases to put an end to negative class rate of

10 returns?  How would the Commission put an end?

11 What kinds of things would be involved in putting

12 an end to negative rate of return? And as we've

13 established, except for streetlights, all of the

14 negative rate of returns are in the residential

15 classes.

16      A.   Okay.  So if you'll recall a discussion,

17 I don't remember if it was with Mr. Velazquez or

18 Mr. Khouzami, but you all had a discussion about

19 how this would work in a rate case.  The companies

20 can still come in for a rate case in the future.

21 They may -- as we went through this hypothetical

22 example earlier, they would come in and make a
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1 request, their cost of service would yield a

2 particular set of numbers in terms of what the

3 class revenue responsibilities would be, and then

4 there would be an offset out of the $25.6 million

5 credit to do that.

6           As I interpret this, two ways -- well,

7 there's two things I think you need to be mindful

8 of.  One is there's nothing in the agreement that

9 presumes or states any particular rate design in

10 the future.  Just from a big picture, just because

11 we're doing these things doesn't necessarily mean

12 that it obligates the Commission to continue the

13 existing revenue distribution of rate design --

14 decisions that were in the last several rate

15 cases.

16           What you could do, though, and I suspect

17 where maybe -- well, I won't speak for AOBA, but -

18 -

19      Q.   I'm going to ask AOBA.

20      A.   Yeah, but one of the things the

21 Commission could do relative to its policy in this

22 is looking at how they could use the 25.6 million
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1 to start bringing the class rates of return closer

2 to a positive number by using the credit to temper

3 the potential increases that would arise from,

4 let's say, a differing revenue distribution than

5 what you've used in the past for rate making

6 purposes.

7           So if, historically, you've tried to cap

8 the increases to residential customers by, let's

9 say, 10 percent, 1.1 -- 1.1, you could use some of

10 these dollars to maybe bring the rates up to 1.25,

11 use the differential between 1.25 and 1.1 on the

12 rates of return as a credit, allow those rates to

13 go up, but to offset the bill impacts by a credit

14 at the end of the bill.

15      Q.   Now, the amount of the credit is limited

16 to 25.6; correct?

17      A.   Well, it would be limited by the total

18 amount --

19      Q.   Yes.

20      A.   -- so if you were to use that, there is

21 a possibility you might burn through that much

22 quicker than normal.
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1      Q.   Much quicker than the two years that's

2 shown in the illustrative case?

3      A.   It's a possibility, but it depends on

4 what you do, how you decide to do it, how much you

5 decide to do it, how big rate cases are. There are

6 a lot of other variables out there that you would

7 need to consider, but that is one thing to think

8 about, and it would be the thing that you would

9 need to consider if you were to go down that road

10 and looking at that within the context of the rate

11 case.

12      Q.   Well, those will be things we consider.

13 I'm trying to determine what does People's Counsel

14 mean by agreeing to Item No.

15           48?

16      A.   Well, by agreeing to Item 48, we're not

17 precluding anybody, ourselves or any other party,

18 from making policy recommendations in the future

19 that we believe are consistent with what the

20 Commission has done and said in its last two

21 Orders.  And Public Counsel may take a differing

22 position on the use of this money as a way of
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1 rebalancing those unitized rates of return.  I'm

2 not saying that we would or wouldn't, but I don't

3 think we're precluded from making that argument in

4 doing this, nor is any other party precluded from

5 making an argument for using it.

6      Q.   So --

7      A.   Nor is the settlement, because we have

8 the 25.6 million, a basis to say, Well, for the

9 next several years, as we use this Rate

10 Stabilization Fund, we can't tinker with the

11 unitized rates of return.  We got to keep them,

12 let's say, within this general order of magnitude

13 of minus .25, let's say, for residential, or

14 somewhere thereof, until we get to 2019.  And when

15 we get to 2019, then we can consider that.

16           I think that language in there says no,

17 you can look at other things.  But I think at the

18 end of the day, you still get that credit.  It

19 does give you a tool that you wouldn't have had

20 but for the merger to provide a certain degree of

21 mitigation to those changes and rates that you

22 wouldn't have had if you wanted to use it for
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1 those purposes.

2      Q.   Do you know what kind of a rate increase

3 -- we talked about what aspect -- just in dollar

4 amount, would be required to move the residential,

5 let's just start with the R class that is now at

6 .2 -- minus 2.54 to a unitized, to 1?

7      A.   I do not know.

8      Q.   Do you know whether the illustrative

9 rate increases that I discussed with Mr. Velazquez

10 yesterday, which was $3.75 in the first case and 2

11 something in the second case, where that would

12 move us -- would move the rate design in terms of

13 being less negative?

14      A.   I do not know what it -- I don't know.

15 I don't know.

16      Q.   So again, when People's Counsel is

17 agreeing to paragraph 48, that nothing in the

18 Settlement Agreement shall be construed as a

19 change, the Commission's stated goal to move in a

20 deliberate and reasonable fashion over a series of

21 Pepco rate cases to put an end to negative class

22 RORs, can I interpret that to mean that People's
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1 Counsel supports putting an end to negative RORs?

2      A.   That, I do not -- I don't think you

3 should imply that from our agreement of this.

4      Q.   Okay.

5      A.   What this says is nothing in this

6 agreement should be interpreted as forcing the

7 Commission's hand to put this policy statement at

8 bay until 2019, or until the regulatory -- the

9 Rate Stabilization Fund is expended.

10      Q.   So nothing in this agreement should be

11 interpreted to be that the Commission should not

12 consider rate design changes that would put an end

13 to negative class RORs before 2019?

14      A.   I think I'll agree with what you said.

15      Q.   Okay.  That's on the record.  Okay.

16           Page 10 of your testimony, on line 9,

17 you're asked, "Is there any concern that

18 ratepayers may experience rate shock from

19 increasing rates after 2019 and the close of any

20 regulatory asset provision?"  I assume this refers

21 to using up the rate credit?

22      A.   Yes, ma'am.
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1      Q.   You say, "I have no reason to believe

2 that ratepayers will see a significant increase in

3 residential rates post 2019 as a result of this

4 merger."

5           Would you consider the increase from $23

6 to $30 and some change per month that was used in

7 the illustrative discussion yesterday of Mr.

8 Velazquez as a significant increase?

9      A.   Oh, it may be a significant increase.

10      Q.   Okay.

11      A.   But those -- what I would -- I think the

12 important thing to keep in mind here, and the

13 point I'm trying to make is that those increases

14 wouldn't be the consequence of the merger.  It

15 could very well be the case that those rate

16 increases would occur even without the merger.

17           Keep in mind that while those numbers

18 are illustrative, as I have understood the Joint

19 Applicants' testimony, they are based generally on

20 the projections that fall out from the capital

21 budgets that are included in the settlement, and

22 so while they are illustrative, they're not
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1 entirely hypothetical.  And so -- and those

2 budgets are based on Pepco's current projections

3 today without the merger.

4           So the point I'm trying to make here is

5 there aren't going to be any significant increases

6 in cost that come in because of the merger.  There

7 may be some other related costs because of

8 reliability related spending that will continue to

9 occur even without the merger.  But because of the

10 merger, there are a number of provisions, as I

11 went through here, that would keep any significant

12 merger-related costs from going into rates and

13 creating shocks.

14      Q.   Thank you.  Let me -- my final question

15 has to do with reliability costs.

16      A.   Okay.

17      Q.   And if you would turn to Witness

18 Velazquez's testimony, it's in the record as

19 number -- direct testimony, is it item -- exhibit

20 number marked yesterday, Joint Applicants 6.

21 Thank you.  But we just remarked -- renumbered

22 them, didn't we?
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1      A.   Okay.  I have it.

2      Q.   Yes, M, we are now doing letters. Thank

3 you.  That's what I was searching for because I

4 had the number.  Joint Applicants Exhibit M, as in

5 mother, and page 22, Table 3. There's a table at

6 the top of the page, Table 3.

7      A.   Okay.  I have it.

8      Q.   And this is Reliability Driven Capital

9 Expenditures 2016 to 2020.  This is the kind of --

10 this is the numbers you were referring to, were

11 you not, just now where you were talking about

12 increases that would occur as part of the already

13 known or planned capital budget?

14      A.   Yes, ma'am.

15      Q.   Okay.  And if you'll recall yesterday, I

16 asked Mr. Velazquez particularly about the bottom

17 set of numbers, bottom line, which are total

18 reliability net of plug and emergency restoration

19 and the increase from 93 to 163 million.

20           Do you recall Mr. Velazquez indicated

21 that that was a significant driver of the need for

22 -- projected need for rate increases in the next
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1 cases?

2      A.   Yes, ma'am.

3      Q.   And then we also discussed the fact that

4 in the non-unanimous settlement as opposed to the

5 prior proposal, prior application, there is no

6 escape clause, shall we say, or loophole, or

7 saying that if -- contingency, yes, thank you.

8 I'm trying to search for the right neutral word.

9 There is no contingency based on the DC -- for

10 meeting the reliability standards for meeting DC -

11 - for the fact that DC Plug may be off schedule?

12      A.   I remember that discussion, yes.

13      Q.   Okay.  And do you remember the

14 discussions, I asked Mr. Velazquez if DC Plug was

15 off schedule, and they -- could they still meet

16 the reliability within this budget, and his

17 indication that they would probably need to do

18 something else, which might include additional

19 money?

20      A.   Yes, ma'am, I remember that.

21      Q.   So are you aware whether or not the DC

22 Plug's program project is off schedule?
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1      A.   It's my understanding, it is.

2      Q.   And it is off schedule because of a

3 legal challenge that is pending in the DC courts?

4      A.   I wasn't aware of the reason.

5      Q.   Okay.  And are you aware that it's also

6 -- may be off schedule because the General

7 Services Administration has determined that the

8 costs that would be assigned to them in terms of

9 the surcharge is a tax and that they're not going

10 to pay it?

11      A.   I wasn't aware of that.

12      Q.   You weren't aware of that.  Well, we'll

13 put that -- it's a generally known fact now

14 because it's become public because it's actually

15 been in the paper, in the newspaper, and I guess

16 if it's on the Internet and the Washington Post,

17 it's true, but it is true.

18           So what is People's Counsel's view on

19 the rate impact of the DC Plug being behind

20 schedule or going to meet -- does People's Counsel

21 support holding the Joint Applicants to meeting

22 the reliability improvements that are needed, even
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1 if it means a rate increase?

2      A.   So let me see if I can answer this way.

3 Public Counsel is committed to the agreements for

4 reliability that have been made in the Settlement

5 Agreement.  We are also committed to the capital

6 expenditure cap that the Joint Applicants have

7 agreed to in this.

8           I think this discussion we're having

9 underscores a benefit that OPC sees in this

10 relationship and that this shifts the risk of the

11 company trying to meet these standards within

12 cost, time and schedule to them, not to

13 ratepayers.  And now we have a bogey, now we have

14 targets, both in terms of cost, as well as

15 performance.  And as Mr. Velazquez said yesterday,

16 they'll find a way to do it.  They now have

17 targets and they've got to do it, and we certainly

18 hope that they do.

19           If it requires additional expenditures,

20 it doesn't in any way waive the requirements that

21 are in the Settlement Agreement.  They'll still

22 have to -- if they bust the budget on this,
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1 they'll still have to make that 63,000 per

2 million, and it doesn't in any way preclude Public

3 Counsel or any other stakeholder from reviewing

4 and potentially challenging the prudence of any

5 cap-backs associated with these changing

6 reliability plans because they need an offset to

7 meet the targets to offset for DC Plug.

8           But it also doesn't presume that the

9 company would automatically be -- I mean, it's a

10 typical prudence issue that would arise in a rate

11 case, and we would all evaluate that at that time,

12 and if the company were found -- they would enter

13 those rates.  They would still be subject to the

14 penalty, as I understand the agreement.  And then

15 in 2021 could refer to the decision that was made

16 in the prior rate case, that those expenditures

17 were prudent and could, again, remake its case

18 based on its baseline projections to the updates

19 it's required to provide later at that time period

20 to get its -- to get that money back out of

21 escrow, given the prudence of the investment.

22           But I can't answer the question do we
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1 support a rate increase to meet that because I

2 don't know that you can presume that there will

3 be.  We'll just have to see what happens.  And

4 again, that pressure is going to be on the company

5 to do that.  But if they don't, it doesn't change

6 the agreement.  And again, I would say it's a

7 benefit of the agreement for ratepayers because

8 now we have -- we have both output and input

9 targets that the company has to meet, and they've

10 agreed to abide by that.  And that's not something

11 we've had in the last several rate cases, as you

12 fully well know.

13      Q.   The removal of the contingency for

14 meeting the reliability standard, the contingency

15 of DC Plug being on schedule is cited by your

16 client as a benefit, as a positive; correct?

17      A.   I believe so, yeah.

18      Q.   That it had been cited as removing --

19 well, a contingency that under the previous

20 proposal would have essentially reduced or

21 modified the requirement to meet the reliability

22 standards?
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1      A.   Right.

2      Q.   But now they have to be met even if DC

3 Plug is not on schedule.  Does the People's

4 Counsel agree that absent any delay in the

5 schedule for DC Plug that the caps -- you spoke of

6 the caps.  Do you support those particular caps?

7      A.   Yes, ma'am.

8      Q.   Even if they mean a rate increase?

9      A.   Well, if they do mean a rate increase,

10 we are getting something for that rate increase,

11 which is a substantially improved reliability that

12 goes beyond the USS, I guess.

13           CHAIRWOMAN KANE:  Thank you.  I think

14 that concludes my questions for you.

15           THE WITNESS:  Oh, and for the record, so

16 with this Tab 5, I did want to note, and maybe the

17 company wants to note that some of the front pages

18 seem to be missing. The cover page that you were

19 talking about isn't here.

20           CHAIRWOMAN KANE:  The transmittal

21 letter?

22           THE WITNESS:  The transmittal letter.
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1 I've got two pages out of what you seem to

2 reference were five.

3           CHAIRWOMAN KANE:  Yes, yes.  The entire

4 document with all those charts I believe is five

5 or six pages.

6           THE WITNESS:  Okay.

7           CHAIRWOMAN KANE:  We'll be sure that the

8 full one gets in the record as filed. Thank you.

9           THE WITNESS:  Yes, ma'am.  Miss Fort?

10           BY COMMISSIONER DODDY FORT:

11      Q.   Good afternoon.

12      A.   Good afternoon.

13      Q.   So as a general question, if the

14 Commission adopts new rules concerning an issue

15 that's covered in the Settlement Agreement and the

16 new rules require the Joint Applicants to do

17 something that's different from a commitment

18 contained in this Settlement Agreement, which

19 would be controlling, according to the Office of

20 People's Counsel, its new rules or the Settlement

21 Agreement?

22      A.   Yes, ma'am, the Commission's rules.
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1      Q.   Were you in the hearing room yesterday

2 when I asked joint witness -- Joint Applicants'

3 Witness Khouzami a series of questions focused on

4 different paragraphs in the Settlement Agreement?

5      A.   Yes, ma'am, I was.

6      Q.   I'm going to just go through some of

7 those major paragraphs that I asked him questions

8 and ask you a broad general question for each one.

9      A.   Okay.

10      Q.   And that is, do you agree with the

11 answers and the explanations he gave, and then I

12 will ask you if there's anything in those answers

13 and explanations that you -- that the Office of

14 the People's Counsel would like to clarify or

15 answer differently, if you would indicate what

16 that is.

17      A.   Okay.

18      Q.   Do you understand?

19      A.   Yes, ma'am.

20      Q.   This may move quickly or not, depending

21 on the answers.

22           So I spent some time with paragraph 4,
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1 which was the residential customer base rate

2 credit to $25.6 million. That's what you were

3 discussing a bit with the Chair a few moments ago.

4 And I asked Mr. Khouzami how certain credits which

5 costs would be in or out.  Do you remember a

6 series of questions?

7      A.   Vaguely, yes, ma'am.

8      Q.   Was there anything that you heard

9 yesterday that the Office did not agree with?

10      A.   I don't recall anything right now.

11      Q.   I asked him whether or not interest --

12 whether or not there had been any discussions

13 about whether or not interest would be paid on the

14 $25.6 million that would be transferred from

15 Exelon to Pepco to pay for the credit, and he

16 indicated that there was no agreement to pay

17 interest on those funds.

18      A.   That's correct.

19      Q.   Is that correct?

20      A.   Yes, ma'am.

21      Q.   Okay.  I asked him how the bill

22 stabilization adjustment would work in connection
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1 with this particular provision. I'm not sure he

2 had an answer for that.

3           Do you have any thoughts on whether or

4 not there would be a need to adjust anything in

5 our bill stabilization adjustment, our BSA and how

6 it records revenues that are being collected as a

7 result of anything in the Settlement Agreement?

8      A.   So this is for the alleged BSA's

9 decoupling account, the revenue decoupling

10 account?

11      Q.   Yes.

12      A.   I don't think so.  I think it's a

13 mechanical issue of essentially developing an

14 adjusted target revenue per customer, and if you

15 were to do that, then you would go in and set the

16 BSA based on that adjusted revenue per customer

17 target.

18      Q.   And I heard you say in response to the

19 Chair's question that the accounting treatment for

20 this particular credit adjustment is still under

21 consideration or --

22      A.   Oh, so the cost of service --
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1      Q.   Yes.

2      A.   -- implications, yes, ma'am, are.

3      Q.   Okay.  So in paragraph 5, which is the

4 residential customer bill credit of $14 million,

5 same thing.  Did you hear the questions that we

6 discussed with Mr. Khouzami yesterday?

7      A.   Yes, ma'am.

8      Q.   Was there anything different, you know,

9 that the Office of the People's Counsel would say

10 in response to any of the questions on how that

11 operates or any additional information that you

12 have?

13      A.   No, ma'am.  I agree with how he

14 characterized it.  It's my understanding, as well.

15      Q.   With respect to assistance to low and

16 limited income customers, there was some

17 discussion within that $16.15 million of the

18 $400,000 that would be used to cover accounts

19 receivables that are more than two years old, and

20 we asked whether or not that was for low and

21 limited income customers only or if it was for all

22 customers, and his response was that it was
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1 intended for all customers.  Does the Office agree

2 with that?

3      A.   Yes, ma'am.

4      Q.   On workforce development, we went

5 through some questions on workforce development,

6 the fact that the details of workforce development

7 are not yet finalized as to where the monies would

8 go.

9      A.   Yes, ma'am.

10      Q.   Anything to add on that?

11      A.   I don't, other than the conversation

12 that I had earlier with the Chair that despite the

13 ambiguity, it's still Public Counsel's position

14 that there is now a bona fide and defined

15 commitment that the Joint Applicants have to

16 workforce development within the District, and

17 that is a public benefit.  There are some details

18 on where it will go, but it still doesn't, I

19 think, negate the fact that it's a benefit.

20      Q.   I talked to him about paragraph 25 which

21 is economic benefits reporting --

22      A.   Yes, ma'am.
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1      Q.   -- both as a description of what would

2 be included in those reports and how those reports

3 differ from what is reflected in -- for reporting

4 in paragraph 29, I think it was.  There were two

5 different reporting that was coming.

6      A.   Okay.

7      Q.   Any additional comments the Office has

8 on the kind of economic benefits reporting that

9 would be done?

10      A.   No.  I remember that discussion.  I

11 think, if I remember Mr. Khouzami's testimony and

12 explanation, I think I would agree. There's

13 probably some flexibility in that economics

14 benefit report, because if you think broadly about

15 what the benefits are, they could include a

16 variety of things.  So I suspect they will be

17 accounted for.

18           I think there's two ways of looking at

19 the synergy savings and the cost to achieve as I

20 see it in the agreement that maybe I could

21 clarify, and that is from a broad public policy

22 perspective, what are those benefits and how are
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1 they materialized for ratepayers on a year-in,

2 year-out basis, which we'll get in that five-year

3 report.

4           And then there is a more specific

5 technical issue related to okay, what are the

6 numbers we're going to be using for rate making

7 purposes?  And I think that is what we're

8 addressing here with Item No. 29.  So 29 is a

9 little bit more technical in the sense that that's

10 what we'll be using for rate making purposes.

11      Q.   And agreed, he said that there would be

12 at least two different reports, an economic

13 benefits report was broader than the reporting to

14 track costs to achieve synergy savings?

15      A.   Yes, ma'am.  I agree.

16      Q.   There was a question of whether or not

17 we would also be using any of the information that

18 is in Dr. Tierney's charts in terms of how those

19 quantitative benefits are reporting or being

20 reported.

21      A.   Um-hmm.

22      Q.   And that was not on the table.  Do you
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1 agree with that?

2      A.   Yes, ma'am.

3      Q.   Okay.  We talked about the root and

4 cause analysis to improve customer satisfaction,

5 which was in paragraph 61.  Do you agree with the

6 matrix and the measurements that he identified

7 that would be used to measure customer

8 satisfaction?

9      A.   Yes, ma'am.

10      Q.   And that we would need to have some type

11 of baseline in order to decide if it is being

12 improved?

13      A.   Yes, ma'am, I would agree with that.

14      Q.   We talked a bit about the cost to

15 achieve and synergy savings that you and I were

16 just previously discussing.  Is there anything

17 that the Office of People's Counsel would add or

18 would differ or is there anyplace where the

19 People's Counsel differs or would want to clarify

20 anything that Mr. Khouzami said about costs to

21 achieve and synergy savings?

22      A.   Not on that issue, no, ma'am.
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1      Q.   Same series of questions with respect to

2 paragraph 62 which was on safety.  Any difference

3 in or any clarifications of the answers that we

4 heard on safety?

5      A.   No, ma'am.

6      Q.   I was going to ask you about micro

7 grids, but you had a discussion with the Chair on

8 micro grids, so I'm going to skip that.

9           We didn't talk about yesterday with Mr.

10 Khouzami the paragraph 107 which has divestiture

11 provisions in it.

12      A.   Yes, ma'am.

13      Q.   And one of those divestiture provisions

14 is due to bankruptcy filing.  Does the Office have

15 any additional comments or clarifications or

16 concerns on whether or not bankruptcy filings adds

17 any additional risk or cost for District

18 ratepayers and whether or not those are adequately

19 handled under paragraph 107?

20      A.   I would say they're adequately handled

21 under not only paragraph 107, but the other

22 paragraphs associated with ringfencing measures.
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1      Q.   Okay.  I want to ask you a question that

2 we didn't talk about yesterday with Mr. Khouzami,

3 and that's on paragraph 26 in the -- so I'm going

4 to ask you to get paragraph 26 in front of you,

5 and that's one that deals with the arrearage

6 management program.

7           And the paragraph says, "Pepco will work

8 with the District Government and other interested

9 stakeholders, including the National Consumer Law

10 Center, to develop in good faith a mutually

11 agreeable arrearage management program for LIHEAP

12 and RAD qualifying customers in arrears, which

13 would include the provisions of credits or

14 matching payments for customers who make timely

15 payments on their current bills," and then it goes

16 on.

17           What's the source of funding for the

18 credits or the matching payments under that

19 provision?

20      A.   I believe the Joint Applicants would be

21 providing that.  This is part of the CIF.

22      Q.   So this would come -- this would be part
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1 of the CIF funding --

2      A.   That's my understanding.

3      Q.   -- for that provision?

4           COMMISSIONER DODDY FORT:  Okay.  I think

5 that's the end of my list.  Thank you.

6           CHAIRWOMAN KANE:  Thank you,

7 Commissioner Fort.

8           Redirect?

9           MR. EILBOTT:  I have a little bit, Your

10 Honor.

11           CHAIRWOMAN KANE:  Yes.

12           MR. EILBOTT:  Thank you.

13                REDIRECT EXAMINATION

14           BY MR. EILBOTT:

15      Q.   Dr. Dismukes, do you recall at the

16 beginning of the Chair's examination, she had

17 asked you some questions about her examination

18 yesterday of Director Wells regarding some past

19 diversion of sustainable energy on other funds?

20      A.   Yes, sir, I remember that.

21      Q.   Do you have -- do you believe any of

22 those past diversions were caused by or related to
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1 this proposed merger?

2      A.   Not to my understanding, no.

3      Q.   Thank you.

4           And do you think that the fact that

5 those diversions had happened might somehow make

6 the Joint Applicants' commitments in the

7 Settlement Agreement any less in good faith or any

8 less of a firm commitment?

9      A.   No, they do not.

10      Q.   Would you agree that those diversions

11 might be more of a legislative issue than a

12 regulatory issue?

13      A.   I would agree with that

14 characterization.

15      Q.   Next Chairman Kane asked you some

16 questions regarding some provisions of the

17 Settlement Agreement that perhaps don't have a

18 hundred percent certainty on implementation

19 measures.  Some examples I believe she gave

20 referred to micro grids and future wind purchases.

21 Do you recall that?

22      A.   Yes, sir, I remember that.
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1      Q.   Do you see any ambiguity in Joint

2 Applicants' commitments in the Settlement

3 Agreement that they will not seek cost recovery in

4 the areas where they say they will not seek cost

5 recovery, such as the CIF, the wind purchases,

6 exceedances of reliability, O & M budgets, and so

7 on?

8      A.   No, I don't see any ambiguity there.

9      Q.   Okay.  And do you see any ambiguity in

10 the settlement -- in the Joint Applicants'

11 commitments in the settlement that OPC, and indeed

12 all parties, preserve all rights to protest future

13 rate filings by the applicants on any issue?

14      A.   Yeah, there is nothing in the agreement

15 that precludes that from occurring. I think it's

16 quite clear in the Settlement Agreement.

17           MR. EILBOTT:  That's all I had, Your

18 Honor.  Thank you.

19           CHAIRWOMAN KANE:  Thank you.

20 Commissioner Fort, you had one more thing?

21           COMMISSIONER DODDY FORT:  I did have one

22 more thing.
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1           We had discussions yesterday with Mr.

2 Khouzami about the fact that paragraph 29 in the

3 Settlement Agreement that deals with costs to

4 achieve and synergy savings did not specifically

5 state that the deferred -- it be a deferred

6 amortized expense that would be handled as a

7 regulatory asset on which the rate of return would

8 become --

9           THE WITNESS:  Yes, ma'am.

10           MS. DODDY-FORT:  Was it the OPC's

11 understanding that that is how that would be

12 handled?

13           THE WITNESS:  Yes, ma'am.

14           COMMISSIONER DODDY FORT:  Okay. Thank

15 you.

16           CHAIRWOMAN KANE:  I want to put a data

17 response into the record, so if you could look at

18 data response which has been preliminarily marked

19 as PSC Commission Exhibit 7, this is the Office of

20 People's Counsel's response to PSC Data Request

21 No. 2. It's a two-page document dated November

22 13th -- oh, I'm sorry, preliminarily marked No. 1,



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

455

1 yes.  I'm going to mark it as No. 7.  I crossed it

2 out there.  Preliminarily marked as No. 1, PSC.

3           THE WITNESS:  Yes.

4           MR. EILBOTT:  May I approach, Your

5 Honor?

6           THE WITNESS:  I see it.  It's front and

7 back.  Got it.

8           CHAIRWOMAN KANE:  Yes.  It's front and

9 back.  That's why it's two pages.  Trying to

10 conserve paper.

11           Do you recognize these documents?

12           THE WITNESS:  Yes, ma'am.

13           CHAIRWOMAN KANE:  And did you or someone

14 under your direction prepare this response?

15           THE WITNESS:  Yes, ma'am.

16           CHAIRWOMAN KANE:  And if I asked you

17 this question again, would your response be the

18 same?

19           THE WITNESS:  Yes, ma'am.

20           CHAIRWOMAN KANE:  And I want to now

21 preliminarily mark this as -- I want to mark it as

22 Commission Exhibit 7.  All right. Move into the
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1 record?

2           MR. EILBOTT:  Yes, Your Honor, I would

3 like to move Dr. Dismukes' testimony which had

4 been premarked as OPC-A, now marked as OPC-3A into

5 the record.

6           CHAIRWOMAN KANE:  It is so moved, and I

7 will move what has been preliminarily marked as

8 Commission Exhibit 6, which is the People's

9 Counsel response to PSC Data Request No. 2.  We'll

10 move that into the record.

11           There being nothing further for this

12 witness, you are excused.

13            (Witness excused.)

14           CHAIRWOMAN KANE:  We will now take a

15 lunch break, and then we will resume with AOBA --

16 I'm sorry, one more thing.  Yes?

17           MR. RORIES:  We, too, would respectfully

18 inquire if the witnesses for Grid 2, Scott

19 Hempling and Larry Martin, are expected to be

20 called today?

21           CHAIRWOMAN KANE:  That is our

22 expectation, yes --



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

457

1           MR. RORIES:  Thank you.

2           CHAIRWOMAN KANE:  -- that we will

3 proceed after lunch with Mr. Oliver and then Mr.

4 Smith for DC Government, Mr. Hawkins and then Mr.

5 -- Mr. Hawkins -- I'm sorry, Mr. Hawkins is on

6 tomorrow.

7           MR. RORIES:  Yes.

8           CHAIRWOMAN KANE:  So we will do Mr.

9 Oliver, Mr. Smith and then Mr. Hempling this

10 afternoon.

11           MR. RORIES:  Thank you.

12           CHAIRWOMAN KANE:  And I assume we will

13 get to Mr. Martin, also.

14           All right.  We will come back in one

15 hour.  Thank you.

16            (Whereupon, a luncheon recess was taken

17            at 12:35 p.m.)

18            (Whereupon, the proceedings resumed at

19            1:57 p.m.)

20           CHAIRWOMAN KANE:  We're back on the

21 record in the Formal Case 1119.  It is 1:57 p.m.

22           As a preliminary matter, in the prior --



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

458

1 before lunch, I was asking Witness Dismukes about

2 the history of negative rates of return in rates

3 for the approved rate design by the Commission in

4 the last four electric rate cases and read orally

5 from some documents, and I want to now put as

6 Commission Exhibit 7, preliminarily marked as

7 Commission Exhibit No. 7, Historical Residential

8 Class Rates of Returns.  It is a chart and it

9 references which particular order the information

10 was taken from.  I think it's a clearer

11 representation than what I was reading orally.  So

12 I'd put that in the record, have that

13 preliminarily marked as Commission Exhibit 7.

14 Does everyone have that?  Passing that out now?

15 Thank you very much.

16           This is for the four residential

17 classes.

18           And now we can proceed, Ms. Francis,

19 with your witness.

20           MS. FRANCIS:  Good afternoon, Your

21 Honor.  The Apartment and Office Building

22 Association would like to call Bruce R. Oliver to
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1 the stand.

2 WHEREUPON,

3                  BRUCE R. OLIVER,

4 having first been duly sworn and/or affirmed, was

5 examined and testified as follows...

6                DIRECT EXAMINATION

7           BY MS. FRANCIS:

8      Q.   Mr. Oliver, would you please state your

9 name and business address for the record.

10      A.   My name is Bruce R. Oliver.  My business

11 address is 7103 Laketree Drive, Fairfax Station,

12 Virginia, 22039.

13      Q.   And on whose behalf are you appearing

14 here today?

15      A.   I'm appearing on behalf of the Apartment

16 and Office Building Association.

17      Q.   And do you have a document before you

18 entitled Direct Testimony of AOBA Witness Kirsten

19 Bowden in Support of the Settlement Agreement

20 filed on October 30th, 2015, consisting of 21

21 pages of testimony?

22      A.   I do.
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1      Q.   Do you also have a document before you

2 entitled Work Papers to the Direct Testimony of

3 AOBA Witness Kirsten M. Bowden in Support of the

4 Settlement Agreement filed on November 5th, 2015,

5 consisting of two pages?

6      A.   I do.

7           MS. FRANCIS:  Your Honor, just for the

8 record, the Apartment and Office Building

9 Association passed out an extra copy of those work

10 papers with our cross-examination exhibit list and

11 labeled it AOBA NSA Exhibit 1.

12           BY MS. FRANCIS:

13      Q.   Mr. Oliver, are you familiar with the

14 work papers filed on November 5th, 2015, in

15 support of the testimony that was filed by AOBA on

16 October 30th, 2015?

17      A.   I am.

18      Q.   And did you participate in the

19 development of those work papers?

20      A.   I did.

21      Q.   Have you previously submitted direct

22 testimony in this proceeding on November 3rd,
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1 2014, and supplemental testimony on March 20th,

2 2015, and are your qualifications set forth in

3 your direct testimony on pages 2 through 4?

4      A.   Yes.

5      Q.   Is this testimony true and are these

6 exhibits true and correct to the best of your

7 knowledge, information and belief?

8      A.   They are.

9      Q.   Do you adopt this testimony and these

10 work papers as your sworn testimony in this

11 proceeding?

12      A.   I do.

13           MS. FRANCIS:  Your Honor, I ask that the

14 direct testimony of Kirsten M. Bowden, adopted by

15 Bruce R. Oliver, be marked for identification as

16 AOBA Exhibit B in support of the Non-Unanimous

17 Settlement Agreement, and I also ask that the work

18 papers be marked as AOBA Exhibit NSA-1.

19           CHAIRWOMAN KANE:  So marked.

20           MS. FRANCIS:  Your Honor, if I might ask

21 Mr. Oliver one question in regard to his work

22 papers?
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1           CHAIRWOMAN KANE:  Yes.

2           BY MS. FRANCIS:

3      Q.   Mr. Oliver, I'm going to ask you to

4 please explain your work papers that have just

5 been marked for the record as AOBA Cross-

6 Examination Exhibit NSA-1.

7      A.   In AOBA's efforts to gain comfort with

8 the terms of the settlement, one of our concerns

9 was the adequacy of the level of rate credits that

10 was provided for for residential customers in that

11 settlement, and the implications that it would

12 have if it were not adequate.  To assess that, we

13 examined and tried to estimate what we thought

14 would be reasonable expectations for rate

15 increases going forward and apply those in the

16 context of the settlement provisions, particularly

17 paragraph 48 which called for adherence to the

18 Commission's determinations in past regulatory

19 proceedings.

20           In each of the company's last four rate

21 cases, they requested an increase in the order of

22 magnitude of 50 -- 50 some million dollars, and
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1 were granted increases between roughly 20 and 25

2 million.  Based on that, we assumed the rate cases

3 -- the rate increases that would be approved would

4 be roughly of that magnitude, and just based on

5 information that had been discussed in the main

6 part of this case, we presumed that there would be

7 roughly annual rate filings.

8           Using those assumptions and applying 40

9 percent -- 47 percent of the increase to

10 residential customers so that we can have movement

11 toward elimination and negative rates of return,

12 the Commission took a step toward, in Formal Case

13 1103, and also in Case No. 1087, we compute that

14 the rate credits would be approximately adequate

15 under those assumptions.  And so we believe we've

16 used reasonable assumptions and we believe that

17 they're consistent with the terms that we found

18 important to AOBA's interest in the settlement.

19           MS. FRANCIS:  Your Honor, Mr. Oliver is

20 available for cross-examination.

21           CHAIRWOMAN KANE:  Thank you.  Any cross-

22 examination?
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1            (No response.)

2           CHAIRWOMAN KANE: Commissioner Fort, any

3 questions?

4           BY COMMISSIONER DODDY FORT:

5      Q.   Good afternoon, Mr. Oliver.

6      A.   Good afternoon.

7      Q.   Were you here in the hearing room

8 yesterday --

9      A.   I was.

10      Q.   -- for testimony?  Okay.

11           And were you here earlier this afternoon

12 when I asked OPC a series of questions based on

13 the questions I asked Mr. Khouzami?

14      A.   I was here for at least most of it. I

15 did step out for a minute.

16      Q.   All right.  I'm going to do the same

17 thing, at least initially with you.  I'll first

18 ask you a general question.  If the Commission

19 adopts new rules concerning an issue that's

20 covered in the Settlement Agreement and the new

21 rules require the Joint Applicants to do something

22 that is different from a commitment contained in
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1 the Settlement Agreement, which document would be

2 controlling, the Settlement Agreement or the new

3 rules of the Commission?

4      A.   The new rules adopted by the Commission.

5      Q.   Given your interest in paragraph 48,

6 I've got a more specific question for you on that.

7 What does that paragraph mean, the Commission can

8 or cannot do with respect to rate design,

9 paragraph 48 being the one that we just -- you

10 were just discussing with counsel.

11      A.   Right.  Bear with me.  I'd just like to

12 look at the specific language as I'm answering

13 that.

14      Q.   I think because it's important, maybe

15 I'll put the specific language on the record so

16 we're all looking at the same specific language

17 for paragraph 48.  It says, "Future Rate Design in

18 Pepco DC Based Rate Cases. Nothing in the

19 Settlement Agreement shall be construed as a

20 change to the Commission's stated goal to move

21 quote, in a deliberate and reasonable fashion over

22 a series of Pepco rate cases, to put an end to
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1 negative class RORs," rate of returns, "as set

2 forth in Formal Case No. 1087, Order No. 16930 in

3 paragraph 329 and affirmed in Formal Case 1103,

4 Order No. 17424, paragraphs 437 and 438."

5      A.   I'm not an attorney, but my reading of

6 this as a rate expert would be that it doesn't

7 constrain the Commission.  The Commission

8 maintains its authority to make determinations.

9 It does say that the parties support the

10 Commission's past determinations and encourage

11 continued pursuit of those, the objectives set

12 forth in those past decisions.

13      Q.   I'm going to ask you to turn to page 9,

14 since we're on this topic, so the record will read

15 kind of consistently.  And on page 9, in lines 12

16 through 18 --

17      A.   Of my testimony?

18      Q.   Of your testimony, yes, your adopted

19 testimony.  Lines 12 through 18 read, "At the

20 expiration of the rate credits, future rate

21 increases and class rate of return determinations

22 must be measured from the actual distribution
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1 rates applicable to all classes of customer.

2 Future claims of either rate shock or the need to

3 apply gradualism by ignoring the actual

4 distribution rates would inappropriately deviate

5 from the Commission's stated goal and proper

6 effectuation of the Settlement Agreement."

7           With respect to that language, is the

8 Commission -- would the Commission still be able

9 to accept and consider the concepts of rate shock

10 or rate gradualism when reviewing future rate

11 increases?

12      A.   The Commission is always considered --

13 always considers those factors as part of its

14 determinations; however, the settlement, and I

15 believe all of the parties, or at least the

16 parties who submitted testimony, support and

17 recognize up front that the increases -- that

18 there will be increases proved for the residential

19 class as we move forward in time, likely before

20 the end of March 2019.  So during the period in

21 which the rate credits are intended to be

22 effective, there will be increases.
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1           But when we get to the end of that

2 period and we're calculating what the -- what a

3 future increase would be, the percentage increase,

4 whether you perceive that there is rate shock or

5 not is based on the approved rates.  Maybe the

6 language in here was a little bit loose when they

7 said the applicable rates, but it's the rates in

8 the tariff, the approved rates from which you

9 measure whether there would be rate shock in an

10 increase.

11           Customers essentially over the next

12 three years will be paying the approved rates less

13 any credits.  They're not just frozen at the

14 current rates, which I think is an important

15 distinction.  One of our concerns in this process,

16 and I think it's referenced here in the testimony,

17 is that when we went through the divestiture and

18 connective merger process, we had rate freezes

19 that were implemented, and our own assessment is

20 that the rate freeze process has contributed

21 significantly to the subsequently experiencing the

22 negative rates of return, and we didn't want to



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

469

1 see a repeat of that process.

2           And by making these credits against

3 approved levels of rates, I think you can avoid

4 that, if when it comes to the end of that period,

5 you don't say, Oh, well, the rates that we're

6 comparing against were what customers paid after

7 the deduction of credits as opposed to the tariffs

8 that were approved in the -- or the rates that

9 were approved in the company's tariff.

10      Q.   In establishing what would be the

11 improved tariff during any rate increase

12 proceeding in that interim period, do I understand

13 you correctly that the concepts of gradualism

14 would still be something that the Commission could

15 consider as it moves rates from the current rate

16 to whatever the next approved tariff rate would

17 be?

18      A.   As I previously stated, the Commission

19 always will consider these concepts.  I would

20 encourage them to also recognize that, you know,

21 with the rate credit mechanism, we've provided for

22 gradualism.  If the credits are not sufficient,
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1 there's a deferral mechanism which allows for any

2 amount that might be deferred to be distributed

3 over time.  So just in that mechanism, we help to

4 avoid future rate shock.

5      Q.   Thanks for that clarification.

6           Now I'm going to go back and do a

7 version of what I did with counsel from OPC, and

8 if you'd like, I can actually put several of the

9 paragraphs together.

10      A.   You can do them separately.  I don't

11 mind at all.

12      Q.   I guess I'll do them separately.  All

13 right.  So for paragraph 4, which is the

14 residential customer base rate credit of $25.6

15 million that we've been talking about, does AOBA

16 agree with the answers that Mr. Khouzami gave and

17 the explanations that he gave on how that rate

18 credit will be administered?  And if you do not or

19 you would like to clarify a portion of it, please

20 do so now.

21      A.   Well, I think it's important to

22 recognize that you cannot achieve movements toward
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1 eliminating negative rates of return, you cannot

2 achieve changes if positive changes in relevant

3 rates of return by applying essentially across the

4 board increases.

5           So the pursuit of paragraph 48

6 necessitates that a greater than average increase

7 be applied to residential customers. You know,

8 exactly what that will be, probably will be

9 dependent on the size of the increase the

10 Commission finds -- determines to be appropriate

11 at that time, whatever that may be.

12      Q.   I'm looking at your exhibit which has

13 now been marked AOBA Cross-Examination Exhibit

14 NSA-1 and how you figure allocations in your work

15 papers as you considered the $25.6 million spread.

16 One of the questions that I asked Mr. Khouzami was

17 whether or not that amount would be allocated,

18 4.3, specifically to MMA and the remainder of the

19 $21.3 million in that base rate credit going to

20 all the other residential customers?

21      A.   My understanding --

22      Q.   That's one reading of paragraph 4.
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1      A.   Sorry.

2      Q.   So I was going to ask what your

3 understanding of that is and then -- first of all,

4 what's your understanding of that paragraph?

5      A.   My understanding is that the 4.3 would

6 be signed or provided for MMAs and that the

7 remainder would go to the rest of the residential

8 class.

9      Q.   And then in terms of tracking, then

10 there would be a dual tracking mechanism

11 established to track the increase to the MMAs

12 against the $4.3 million in one column and the

13 increase amount of -- that's the credit amount for

14 the remainder categories of residential customers,

15 and that would be tracked against a $21.6 million

16 credit; is that how I understand?

17      A.   That's correct.

18      Q.   If I look at your Exhibit NSA -- AOBA

19 NSA-1, it doesn't appear that that is done in a

20 fashion that recognizes a dual tracking in any

21 way.  Did you do that mechanism to figure out

22 calculations in that format when you did your --
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1 when the work papers were -- I'm sorry, the work

2 papers don't reflect that; would you agree?

3      A.   This was done before -- you know, well

4 before the testimony was filed.  We were working

5 with best available information, and while the 4.3

6 may vary somewhat from a straight uniform

7 allocation across all classes, that would be very

8 hard to assess exactly how that would impact

9 things going forward.

10           So there is a simplifying assumption

11 here that it would be proportional.

12      Q.   So my question --

13      A.   I don't expect that to make -- have

14 major impacts on the overall result.

15      Q.   That was going to be my follow-up

16 question.  I realize this may have been done

17 before that was done.  If the exhibit was

18 recalculated, would there be a significant change

19 to either -- to any of the categories if the dual

20 tracking mechanism was put into effect?

21      A.   Well, once again, that's going to depend

22 somewhat on the discretion of the Commission in
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1 determining how the increase gets distributed, but

2 using the assumptions that we have here, it would

3 not have a major impact.

4      Q.   I asked Mr. Khouzami how the Bill

5 Stabilization Adjustment would work in conjunction

6 with the residential customer base rate credit and

7 whether or not any adjustments would have to be

8 made to that decoupling mechanism for the

9 recognition of revenues that were coming in or not

10 coming in.  Do you have any comments on that?

11      A.   Yes.  I believe that there would need to

12 be some adjustments to that process.  I don't

13 think that they're difficult or material, but the

14 revenue targets, the revenue per customer targets

15 would need to be computed based on the approved

16 rates, not the rates actually being paid.  And

17 then when you're comparing actually collected

18 revenues for the residential class and separately

19 for the mass metered class to the target revenue

20 per customer, then you would take the actually

21 collected revenues and add to that an adjustment

22 for the rate credit amount which the company,
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1 because it's necessarily going to have to track

2 the credit accumulation over time, will be

3 producing, I would expect on a monthly basis, an

4 accurate calculation of what that amount is.

5           So as they're doing their BSA

6 calculations, they will take their accrual of rate

7 credits for each of those groups and add it in to

8 get to their assessment of the over/under recovery

9 of revenue for the residential class.

10      Q.   In the discussions that you had, was it

11 AOBA's understanding that there would be no

12 payment of interest on the $25.6 million that was

13 transferred from Exelon to Pepco to pay for the

14 base rate credit?

15      A.   I would certainly hope not.

16      Q.   Turning to paragraph 5 and the bill

17 credit for $14 million, did you hear Mr.

18 Khouzami's answers as to how that bill credit

19 would be calculated?

20      A.   Yes, I did.

21      Q.   Do you have any comments or anything

22 that needs to be modified in terms of his
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1 explanation of that credit, or that you're dying

2 to add to our record?

3      A.   I think what you label the source of the

4 funds for that maybe raised some questions, but I

5 think that's something that can be addressed

6 later, whether you label the equity infusion or

7 something else in where it's appropriately

8 classified within the transaction.

9      Q.   And the discussion yesterday was that it

10 was unclear how that was being done or how it

11 would be labeled, and you think that that is an

12 issue to be decided by the -- let me ask, would

13 that be something that the Commission would need

14 to reflect in its Order, or is that something that

15 needs to be clarified in the Settlement Agreement?

16      A.   I think it's a rate case issue.

17      Q.   You think it's a rate case issue. Okay.

18 That's a third option.  Okay.

19           Anything else before I move to paragraph

20 9?

21      A.   Anything?

22      Q.   Paragraph 9 was a discussion of the
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1 assistance for low and limited income customers.

2 Basically it set out the programs that would be

3 used for that, and it talked about the $400,000

4 program that would be used for accounts

5 receivables of four residential ratepayers in the

6 District without income limitations.  Any comments

7 on that one?

8      A.   Just conceptually, I have a little bit

9 of the problem with some of the answers I heard,

10 particularly in terms of broadly extending that to

11 all ratepayers.  You know, AOBA always encourages

12 its customers to pay their bills on a timely

13 basis.

14           My understanding of the intent of these

15 funds is to help customers who have ability-to-pay

16 problems.  If you're -- you know, and if customers

17 have disputes with the utility, you know, the

18 Commission has dispute resolution processes to

19 work that out.  But to take a customer who doesn't

20 have ability-to-pay problems and -- or is, you

21 know, affluent as opposed to in need of bill

22 payment assistance, and write off or forgive their
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1 debts, I'm not sure how far I'd want to stretch

2 that.

3      Q.   I asked him whether or not those

4 provisions would raise any questions with respect

5 to any treatments of accounts receivables that had

6 already been recognized in rate cases or would

7 come up through a rate case or through the

8 purchase of receivables program.  Any comments on

9 that issue?

10      A.   Well, any funds that should be -- that

11 have already been covered through the rate case

12 process, and included in uncollectible accounts

13 expense, shouldn't be double counted in this

14 process.  It's not an incremental benefit at that

15 point.

16           If the company, as part of the

17 transaction, agrees to forego further pursuit of

18 recovery of funds that may -- that are already

19 included in uncollectibles, that's not an

20 additional expense to the company and should not

21 be reflected in future rate cases.

22      Q.   I didn't ask Mr. Khouzami about the
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1 arrearage management program because I didn't

2 actually have that on my list, you know, when we

3 were talking yesterday, but I did notice today,

4 and so I asked OPC about paragraph 26, which has,

5 as one of the elements of that, the design of an

6 arrearage management program which would include

7 the provision of credits or matching payments for

8 customers who make timely payments on their

9 current bills, and this would be for customers for

10 LIHEAP or RAD qualifying customers in arrears.

11 And I asked what the source of that funding would

12 be, because it is not identified specifically in

13 the Settlement Agreement.

14           Did AOBA have any comment on what the

15 source of the funding or any understanding of what

16 the source of the funding would be for the funding

17 of paragraph 26?

18      A.   My reading of the settlement is that

19 this is a concept of a program that can be

20 pursued, and to the extent that there is something

21 agreed upon, the dollars to fund that would come

22 out of the CIF.  I don't see any provision for a
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1 program extending beyond CIF funding.

2      Q.   Thank you.

3           And then moving on to paragraph 24,

4 which is the $5.2 million for workforce

5 development, which are funds that are not within

6 the customer improvement fund, did you have any

7 additional comments on that program?

8      A.   I think that's a future rate case issue.

9      Q.   Economic benefits reporting was one of

10 the paragraphs, paragraph 25, and that would track

11 the economic benefits that come out of the merger.

12 Any comments on that, on what should be tracked,

13 how economic benefits would be described for

14 tracking purposes?

15      A.   I think we all appreciate that tracking

16 economic benefits is not the easiest of tasks.

17 It's a subjective process in most cases.

18 Measurement is always an activity that different

19 analysts can view from different perspectives.

20           I think it is helpful that there is some

21 basis of measurement that will be presented.  It

22 can be the starting point for future discussions.
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1      Q.   Do you agree that the tracking of the

2 economic benefits is different from the tracking

3 of the cost to achieve and synergy savings?

4      A.   I do.

5      Q.   Paragraph 29 did not specifically state

6 that the costs to achieve which were not covered

7 by synergy savings and would be deferred as an

8 amortized expense would be handled as a regulatory

9 asset on which rate of return would be paid.  Did

10 AOBA understand that that -- that that would be

11 handled in that fashion?  You raised the question

12 because the language, itself, was not in the

13 Settlement Agreement.

14      A.   My understanding of the Settlement

15 Agreement is that it provides for funds to be

16 deferred.  I wasn't clear that that was

17 necessarily a regulatory asset and if, in fact, in

18 a subsequent rate case or subsequent rate cases we

19 don't find that they're offsetting synergy

20 savings, then those costs would never be recovered

21 and to continue to carry those dollars on the

22 books would be, in my assessment, inappropriate.
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1      Q.   We talked about paragraph 61 where there

2 was a root cause analysis to improve customer

3 satisfaction.  Do you have any additional comments

4 on how that would be done?

5      A.   No, I don't.

6      Q.   Same question on paragraph 62 on safety?

7      A.   62?

8      Q.   62, which is the paragraph that deals

9 with safety.  The representation in the Settlement

10 Agreement is that the company would move to first

11 quartile and ask questions as to based on what

12 type of measurement that would occur.

13      A.   Well, I think the targeted first

14 quartile safety results are certainly an audible

15 objective.  My problem with these quartile

16 measures is to say today that you're going to

17 achieve a given quartile or a given, you know,

18 decile result in the future when you don't know

19 what everybody else is going to be doing during

20 the same period.  I mean, if you say that we're

21 going to achieve two, three, five years from now a

22 result that's equivalent to what the top decile or
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1 the top quartile was today, that is doable -- a

2 potentially doable result.

3           But given that you don't know what

4 improvements other utilities will be making, to

5 assume that that will necessarily be achievable

6 with a given level of expenditure at a future

7 point in time is a rather heroic step.

8      Q.   So we have a heroic step in our

9 Settlement Agreement?

10      A.   Well, it's -- as I said, it's an audible

11 objective.  I would not take that as a mandate

12 that we have to spend any specific amount of money

13 to achieve something that we really don't know

14 what that will require in a future period.

15      Q.   With respect to paragraph 128, which is

16 the development of micro grid facilities, there's

17 been a lot of discussion about the four -- what

18 Pepco's role would be --

19      A.   I'm sorry, what was the paragraph?

20      Q.   Paragraph 128.  We're jumping ahead.

21      A.   128.  Yes.

22      Q.   I'm skipping a lot of paragraphs on
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1 ringfencing.  I guess before I skip them, do you

2 have any comments, you know, that you want to make

3 on ringfencing?  We haven't had any particular

4 comments made so far, but --

5      A.   Well, ringfencing, I think, is an

6 important concern for the Commission; it always

7 has been throughout this proceeding. And I think

8 the Commission has to be confident that whatever

9 they do will continue to provide sound protection

10 of District ratepayers on an ongoing basis.  It's

11 not something just because you got settlement

12 terms, it's all the sudden dead and you put it to

13 bed and everything is fine.  I think it requires

14 someone to monitor sensitivity to events as we go

15 forward in time.

16      Q.   Okay.  Can we move on then to paragraph

17 128 on the development of micro grid facilities.

18 Did AOBA have any additional comments to make on

19 the issue of micro grids?

20      A.   This is an evolving area.  I think there

21 have been efforts to make some strides forward

22 here.  I don't believe this is necessarily the end
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1 of the discussion of micro grid issues, and it's

2 certainly not the end of the Commission's

3 requirements for consideration of micro grid

4 issues.

5      Q.   We welcome participation of AOBA and

6 everybody else in Formal Case 1130 where we are

7 discussing that issue.

8      A.   Okay.

9           COMMISSIONER DODDY FORT:  And with that,

10 I'm finished my questions, Chairwoman.

11           CHAIRWOMAN KANE:  Thank you Commissioner

12 Fort.  I have a couple of questions, Mr. Oliver.

13           BY CHAIRWOMAN KANE:

14      Q.   I want to go to your testimony on page

15 3, first of all, where you have the summary of

16 your page -- excuse me, the summary of your

17 testimony, and the question asked is "What's your

18 overall assessment of the Joint Applicants Non-

19 Unanimous Settlement Agreement and Stipulation?"

20           And your answer is that it includes some

21 terms and conditions that are considerably

22 improved from the February 2015 supplemental
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1 direct testimony AOBA is now able to support.  And

2 I'm focused on your second sentence, "Of paramount

3 importance to AOBA is the inclusion of a

4 settlement term which supports the Commission's

5 goal of elimination of negative class rates of

6 return," and you cite orders in our last two rate

7 cases.

8           And then on the next page, on page 5, on

9 line -- starting on line 14, you say, "Since the

10 commercial classes in the Settlement Agreement do

11 not receive any direct benefits for Pepco's

12 operations as a result of this merger," you then

13 go on to say that "Assuring that the Commission

14 continues to achieve the goal of the elimination

15 of negative class rates of return is of paramount

16 importance," you use that phrase again, "to AOBA

17 and its members."  I want to ask a few more

18 questions on this because this is obviously such

19 an important issue.

20      A.   It certainly is.

21      Q.   And would you describe it as the sole

22 issue?
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1      A.   No.

2      Q.   No.  But a very important issue?

3      A.   Absolutely.

4      Q.   Paramount, of paramount importance.

5           You submitted the work papers of Ms.

6 Bowden which showed a -- your calculation of how

7 you would get to satisfy yourself that the 26

8 million was the proper amount; is that correct, or

9 an adequate amount, reliable amount?

10      A.   There is a reasonable basis for assuming

11 that it's a number in approximately the right

12 ballpark, but all of this is hypothetical.

13      Q.   Right.

14      A.   You know, there are a lot of parameters

15 that aren't known specifically, but our concern

16 was given paragraph 48 and an agreement that we

17 were going to be attempting to continue to

18 eliminate negative rates of return, was that even

19 achievable within the limited amount of rate

20 credits?

21           And what we show is that within certain

22 ranges of increases, it is achievable. And even if
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1 there are somewhat higher increases, there's a

2 mechanism provided to deal with that without rate

3 shock.

4      Q.   Miss Bowden's work papers that you have

5 adopted show about 47 percent of any rate increase

6 during this, we'll call it the interim period,

7 going to the residential class; is that correct?

8      A.   It's 47 percent, it's not about.

9      Q.   Okay.  47.39 percent, to be exact.

10      A.   It is what the Commission did in

11 1103.

12      Q.   In 1103.

13      A.   And our intent was to tie directly to

14 that decision.

15      Q.   Looking back at the work papers that the

16 Joint Applicants submitted --

17      A.   Yes.

18      Q.   -- which we have referred to, I referred

19 to previously, their work papers presume -- and

20 again, it is illustrative -- that the allocation

21 of a -- any resident -- any future rate increase

22 during that interim period on those three rate
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1 cases, the allocation to residential and MMA would

2 be 22 percent in the first one, 22 percent in the

3 second and 23 percent in the third rate case. Do

4 you see that?

5      A.   I see that, yes.

6      Q.   And again, that is a chart that shows

7 you would achieve during that time period using up

8 the 26 -- the $25.6 million in rate credits.  The

9 Joint Applicants' illustration was not -- or is

10 the Joint Applicants' illustration an allocation

11 that continues the goal of reducing negative rate

12 of return?

13      A.   By my calculations, it reflects

14 essentially an across the board increase, and as

15 I've testified in numerous prior proceedings, you

16 cannot achieve movement in class rates of return,

17 positive movement in class rates of return where

18 you have existing disparities when you apply an

19 across the board increase.

20           The only way you're going to move a

21 negative rate of return towards zero or a positive

22 number is by applying a greater than average
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1 increase to the residential class in this case or

2 any class that has a negative rate of return.

3      Q.   So again, when we look at Provision No.

4 48, where all the parties commit to the goal of

5 continuing to eliminate negative rates of return,

6 this illustrative work paper from the Joint

7 Applicants would not support that goal; is that

8 what you're saying?

9      A.   I think the company can speak to their

10 own work paper, perhaps --

11      Q.   But in your evaluation?

12      A.   -- but from my assessments of it, the 22

13 percent is not consistent with that.

14      Q.   With that goal?

15      A.   Yeah, but there are also assumptions in

16 there regarding the magnitude of the increases.

17 And, you know, if you had lesser increases, you

18 can still stay within the rate credit allotment

19 amount allocated for residential rate credits or

20 in that range with something other than what the

21 company has assumed there.

22      Q.   But you did hear the testimony from the
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1 company that those total rate increases were

2 necessary to support the capital budget to release

3 -- to achieve their reliability commitments?

4      A.   See, now, that's where we get in other

5 provisions of the settlement and other facets of

6 it that we believe are important.

7      Q.   Okay.

8      A.   Our position in the main part of this

9 case was that the company had failed to establish

10 a direct tie between budgeted capital expenditures

11 and the achievement of specific levels of

12 reliability.  And as we showed that in 2014, the

13 company achieved much greater than expected

14 reliability levels without -- while still under-

15 spending their budgets.

16           I certainly believe it is possible that

17 the company can achieve new lower targets which,

18 by the way, while they lower the targets, their

19 2014 level that was already achieved is adequate

20 to meet those targets out through I believe it's

21 2018.  So you have three years where the existing

22 level of expenditures could conceivably be
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1 adequate. It's not clear that you need all that,

2 and that's why it's important that the Commission,

3 as part of the settlement, maintains its ability

4 to review the company's expenditures.

5           We had discussion earlier about what

6 happens if the undergrounding program doesn't go

7 forward?  Will the company need additional

8 expenditures?  Well, I'd like to turn that around

9 and say what happens if the undergrounding program

10 at some point does go forward and what happens if

11 it produces greater reliability improvements than

12 were expected?  Does that mean we can back off on

13 some of the other budgeted expenditures?  I

14 certainly believe it may.  I certainly believe

15 that that's something this Commission would have a

16 responsibility to look at.

17           You know, certainly we want reliability,

18 but we cannot do that without an eye on

19 affordability, as well.  And when you're doubling

20 rate base over a relatively short period of time,

21 a rate base that's been established over a hundred

22 years and you're going to double it in five years,
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1 affordability is a very important issue.

2      Q.   Thank you.

3           We had some questions earlier, again,

4 about the rate credit and the rate credit -- the

5 25,6 million will go to both MMA and to single

6 metered residential; correct?

7      A.   That's correct.

8      Q.   But the $14 million, 50, 55, $60 one-

9 time credit, is it your understanding of the

10 agreement that that is not going to be available

11 to MMA, category of class of residential

12 customers?

13      A.   I believe that's the agreement.

14      Q.   And does AOBA agree with that?

15      A.   The document is a set of compromises.

16      Q.   MMA, the actual rate of return on MMA as

17 a result of our Formal Case 1087 is 12.21 percent?

18      A.   Yes, it is.

19      Q.   And in Formal Case 1103, it actually

20 went up to 13.19 percent.

21      A.   Yes, it did.

22      Q.   So when we're looking at, again,

DWG
Highlight



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

494

1 Provision 48, Commitment 48, to eliminate negative

2 rate of return, which is your testimony, it says

3 it's the worst in the nation, would you expect

4 that a fulfillment of that commitment by all the

5 settling parties to move towards eliminating

6 negative rates of return would require a much

7 larger decrease or avoidance of increase for MMA,

8 the category of customers as opposed to the other

9 residential couple classes?

10      A.   Yes, we would.

11      Q.   And would it be your understanding that

12 everyone who signed the Settlement Agreement would

13 agree with that?  If everybody says we should

14 continue to move towards eliminating negative rate

15 of return?

16      A.   Yes, I believe they would.

17           CHAIRWOMAN KANE:  I think that concludes

18 my questions.  Thank you.

19           Ms. Francis?

20           MS. FRANCIS:  Some recross -- redirect,

21 please?

22           CHAIRWOMAN KANE:  Yes.
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1                REDIRECT EXAMINATION

2           BY MS. FRANCIS:

3      Q.   Mr. Oliver, taking a look at paragraphs

4 61 and 128 --

5      A.   Give me a second here.

6      Q.   -- that I believe you discussed, AOBA

7 does not object to those paragraphs as written

8 being part of the Settlement Agreement, does it?

9      A.   I'm sorry, I'm leafing -- 68 and --

10      Q.   No, paragraph 61 and paragraph 128, AOBA

11 has no objection to those paragraphs as written --

12      A.   No.

13      Q.   -- as part of the Settlement Agreement;

14 isn't that correct?

15      A.   No, we've accepted the settlement, we've

16 support the settlement.

17           MS. FRANCIS:  Thank you, Your Honor.  I

18 believe I have no more questions.

19                And at this time, I would like to

20 move the admission of Mr. Oliver's testimony as

21 AOBA Exhibit B and move the Cross-Examination

22 Exhibit AOBA as AOBA Exhibit NSA-1.
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1           CHAIRWOMAN KANE:  So moved.

2           Thank you.  Mr. Oliver, thank you very

3 much.

4            (Witness excused.)

5           CHAIRWOMAN KANE:  Mr. Smith, go back to

6 DC government.  Mr. Caldwell, call your second

7 witness.

8           MR. CALDWELL:  Thank you, Your Honor.

9 The District Government calls Ralph Smith to the

10 stand.

11 WHEREUOPN,

12                    RALPH SMITH,

13 having first been duly sworn and/or affirmed, was

14 examined and testified as follows...

15                DIRECT EXAMINATION

16           BY MR. CALDWELL:

17      Q.   Can you please state your name for the

18 record.

19      A.   Ralph C. Smith.

20      Q.   And on whose behalf are you appearing

21 today?

22      A.   I'm appearing on behalf of the District
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1 Government.

2      Q.   And are you the same Ralph Smith that

3 submitted testimony in this matter on October

4 30th, 2015, in support of the Non-Unanimous

5 Settlement Agreement?

6      A.   Yes.

7      Q.   And was that document preliminarily

8 marked DCG-2A, with one attached exhibit marked

9 DCG-2A-1?

10      A.   Yes.

11           MR. CALDWELL:  I'd like to have Mr.

12 Smith's prefiled testimony marked a DCG-2A, with

13 the attached exhibit marked DCG-2A-1.

14           CHAIRWOMAN KANE:  So marked.

15           BY MR. CALDWELL:

16      Q.   Was this testimony prepared by you or

17 under your direct supervision?

18      A.   Yes, it was.

19      Q.   If I asked you the same questions today,

20 would your answers be the same?

21      A.   Yes, they would.

22           MR. CALDWELL:  Thank you.  The witness
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1 is available for cross-examination.

2           CHAIRWOMAN KANE: Cross-examination?

3            (No response.)

4           CHAIRWOMAN KANE:  Commissioner Fort, do

5 you have any questions?

6           COMMISSIONER DODDY FORT:  Thank you.

7            (Brief pause.)

8           CHAIRWOMAN KANE:  Okay.  I'll start then

9 with some questions.

10           BY CHAIRWOMAN KANE:

11      Q.   Mr. Smith, you are testifying for the DC

12 Government, and when Director Wells was here, we

13 did ask him -- there were some questions that were

14 part of his testimony, too, that we thought you

15 might be able to answer those to the best of your

16 ability; correct?

17      A.   I'll answer to the best of my ability.

18      Q.   Thank you.  I first want to ask you,

19 direct you to page 6 of your testimony, line 9.

20 We were talking about jobs and commitment on

21 workforce development, as well as the movement of

22 positions to the District.  Line 9, which I've
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1 highlighted, you have said, "Obtaining the synergy

2 savings will likely result in layoffs at PHI's

3 service company." PHI's service company, Phisco,

4 is that located in the District?

5      A.   That's where the PHI's service company

6 headquarters is, yes, there are a large number of

7 PHI service company employees at offices located

8 in the District.

9      Q.   Okay.  And so you're saying that there

10 will most likely be layoffs in those positions?

11      A.   That is one of the primary areas in

12 which applicants expect to achieve synergy

13 savings, so that's correct.

14      Q.   On page 11, to put it to context, you

15 have spoken in your testimony about things that

16 have happened in other mergers and sort of what's

17 typical; correct, to some extent?

18      A.   Well, I have spoken about other mergers.

19      Q.   Yes.

20      A.   We've seen a lot of different things

21 happening, so I'm not sure I would say that any

22 particular merger is typical.  They all have their
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1 own issues.

2      Q.   And the discussion that I want to focus

3 on on page 11 and going over to page 12, on cost

4 accounting and synergy savings, you cite on line

5 21 Commitment No. 28 where Pepco shall track and

6 account for merger-related savings and the cost to

7 achieve those savings in each of its base rate

8 cases filed within the three-year period following

9 the merger close.

10           In other mergers that you have looked

11 at, has a three-year period accounting for

12 services -- excuse me, for savings, synergy

13 savings, been the norm or have you seen longer

14 times?

15      A.   I'm not sure I would say it's the norm.

16 I think usually applicants will try to limit that

17 to one rate case tracking synergy savings through

18 their first rate case after the merger.  The three

19 years, we believe, provides strengthening to the

20 previous version of that similar commitment.

21           You know, it's possible that Pepco will

22 have more than one rate case within the next three
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1 years, and this will continue to assure that the

2 synergy savings are tracked through that process.

3      Q.   Actually, if you look at their

4 illustrative example, they're going to have three

5 over the next three years.  But I assume that

6 means it depends on how much time there is between

7 rate cases.  My distinction was, was three years

8 to you as a professional a reasonable amount of

9 time or an adequate, I should say, amount of time

10 to track savings?

11      A.   I think in this instance, it's

12 reasonable and it seems likely that it will result

13 in savings being tracked to at least two rate

14 cases.  And again, this is one of the items that

15 was negotiated.  I think it would have been

16 Applicants' preference to just track this through

17 the first rate case and then not track it anymore.

18           One of the issues is that as you get out

19 in time, you know, the utility operations are

20 changing and it becomes a lot more difficult to

21 track savings.  Usually it's easier to track

22 costs, but it becomes more difficult the further
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1 you go out in time to track savings.

2           So we believe that in this instance, the

3 three-year period was a very reasonable compromise

4 and will likely result in tracking savings even

5 beyond their first rate case, possibly in their

6 first two rate cases.

7      Q.   Should a commission that approves a

8 merger expect savings to continue for longer than

9 three years, whether they're tracked or not?

10      A.   Yes, in applicants and some of their

11 evidence actually showed anticipated savings

12 throughout a 10-year period, and then presumably

13 the savings would continue beyond then, as well,

14 because some of the savings are in the form of

15 permanent adjustments to their operations that

16 will produce ongoing savings. So the savings will

17 occur probably beyond three years, but in terms of

18 tracking them and measuring them and accounting

19 for them and being able to present to the

20 Commission those dollar amounts, we felt that the

21 three-year period was a reasonable time frame for

22 doing that.
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1      Q.   Going on to the next page, again, we're

2 talking about accounting, you refer to Commitment

3 No. 30 starting on line 4.  "Exelon shall ensure

4 that merger accounting is rate neutral for Pepco

5 customers."  Could you explain what you mean by

6 "rate neutral"?

7      A.   Yes.  We meant that the accounting

8 wouldn't result in rate increases.  That's what we

9 meant by rate neutral, that it's not going to

10 result in rate increases to Pepco customers.

11      Q.   Explain to me a little more how

12 accounting could result in a rate increase. Give

13 me examples.

14      A.   Yeah, Pepco, PHI and Exelon are both

15 very large companies and they don't necessarily

16 follow the exact same accounting implementations

17 and there may be differences between the way PHI

18 and Exelon are then accounting for certain items.

19 And if the adoption of the Exelon accounting would

20 result in increased costs being recognized by

21 Pepco, then this provision is intended to provide

22 protection that that won't -- just because the



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

504

1 accounting is different, that that won't result in

2 a rate increase to Pepco customers.

3      Q.   You mean like a cost that would be

4 charged to one company would certainly get charged

5 to another company, and therefore, would increase

6 their expenses and could lead to a rate increase?

7 Is that an example?

8      A.   No, usually when two companies merge,

9 they will try to adapt consistent accounting

10 throughout the entire organization, and what this

11 is trying to address is that adopting the

12 accounting which is probably going to be Exelon's

13 way of accounting, if switching over from the PHI

14 or Pepco accounting implementation details to the

15 Exelon accounting implementation results in Pepco

16 recognizing increased costs in a particular period

17 that happens to be a test year, that this would

18 essentially call that out and say that that's not

19 going to result in a rate increase to Pepco

20 customers.

21      Q.   And this is something the Commission

22 could track?
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1      A.   I think it will be tracked.  I know that

2 there's another commitment in the stipulation that

3 results in -- it's going to require a side-by-side

4 comparison of service company costs, which is

5 probably a big area where these accounting

6 interpretational differences could arise.  So you

7 will have a side-by-side, and that may reveal

8 where accounting is being changed to conform with

9 the standardization throughout the new

10 organization.

11           And also I would expect that this would

12 be explored in discovery requests, in Pepco's rate

13 cases that follow the merger.

14      Q.   It could add to the complication of rate

15 cases to try to track these things or figure them

16 out?  I mean, it's another element to be looked at

17 in the rate cases; right?

18      A.   It's another element to be looked at in

19 the rate cases, and this was actually intended as

20 an additional protection for Pepco customers.

21      Q.   The next sentence in Item -- Commitment

22 No. 30 says "Any acquisition premium or goodwill
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1 shall be excluded from the rate making capital

2 structure and Exelon will not record any of the

3 impacts of purchase accounting at the PHI's

4 utility company maintaining historical costs," et

5 cetera.  We know what an acquisition premium would

6 be, that's the extra -- is acquisition premium, am

7 I correct, refers to the additional price that

8 goes to a stockholder because the stock is being

9 sold and being bought by Exelon?  Is that what an

10 acquisition premium is?

11      A.   Yes, it's the amount being paid to

12 acquire the system.

13      Q.   Right.

14      A.   Over the net depreciated book value.

15      Q.   What does goodwill refer to?

16      A.   Goodwill is essentially a similar

17 concept.  It's typically the -- it's a concept

18 that is articulated more clearly in financial

19 accounting, and it results when a company is

20 acquired usually for more than its net book value

21 and additionally for more than its current stock

22 traded value, its current market value in the
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1 stock market.  The premium for financial reporting

2 is accounted for as goodwill.

3           Under regulatory accounting, if this

4 ends up hitting the utility's books, it's

5 accounted for as an acquisition premium.  But

6 typically at the parent company level, this would

7 be, at an Exelon level, and possibly the PHI

8 level, it would be accounted for as goodwill.  And

9 goodwill is -- there are specific financial

10 accounting requirements to test goodwill for

11 impairment periodically. And if it's become

12 impaired, then the company upon whose books the

13 goodwill is recorded has to reflect the impact of

14 that impairment.

15           And impairments can be pretty

16 substantial, as I had discussed in my direct

17 testimony in the earlier phase, and typically, the

18 result of recognizing an impairment is a

19 significant write-down in the company's assets,

20 and also it ends up, when it hits the liabilities

21 and shoulder equity side balance sheet, it also

22 entails a significant reduction to the shareholder
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1 equity.  So it can have a big impact on the parent

2 company capital structure, as well, by resulting

3 in a large reduction to the equity amounts that

4 are shown on their financial statements.

5      Q.   So goodwill can be positive or if it's

6 negative, it's called impairment; is that --

7      A.   No, goodwill is positive, but it can be

8 impaired.  And when it's impaired, it gets reduced

9 and the reductions can reduce it to zero.

10      Q.   Is there a dollar amount associated --

11 we know -- go back.

12           We know what the acquisition premium is

13 from the record in this case, how much more the

14 shareholders are being offered for their stock

15 than its current value, and where there's a dollar

16 amount associated with that that's in the record.

17 Is there a dollar amount associated with goodwill?

18      A.   I think there is in my direct testimony

19 from the earlier phase.  I had a discussion about

20 goodwill and I thought I had dollar amounts in

21 mine.

22      Q.   Okay.  We can look back and see it. So
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1 goodwill doesn't mean the reputation of the

2 company or than kind of intangible value?

3      A.   No, not really.  It's an accounting

4 concept that results in a goodwill which is an

5 asset being recognized on a company's financial

6 statements, typically when it acquires another

7 company for more than that company's net book

8 value.

9      Q.   So when a company does something like,

10 you know, sponsor a charity or puts -- pays to put

11 their name on a street or something, that's not

12 goodwill?

13      A.   Not in the same sense as the accounting.

14      Q.   Okay.  So that's not what you're talking

15 about here?

16      A.   That's not what I'm talking about here.

17      Q.   Okay.

18      A.   I would call it corporate image

19 building.

20      Q.   Corporate image building.  Where does

21 that get accounted for, corporate image building,

22 in a system of accounts?
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1      A.   It may be in advertising expense or it

2 may be in a below the line expense.

3      Q.   Is that something that normally goes

4 into rate pays?

5      A.   No, it would typically be a period

6 expense and it may be, you know, in the form of an

7 advertising or marketing expense which I think

8 would be in account 912 or 913 or 911, or it could

9 be in this lady's general expenses, 930.2 or it

10 could be worldwide, if it's like a donation or a

11 charitable-type expenditure.

12      Q.   But is that -- are you saying that

13 that's not normally a kind of expense that

14 ratepayers would be subject to cost recovery for?

15      A.   Well, most commissions in my experience

16 require that corporate image building type

17 expenditures be borne by the shareholders.

18      Q.   Thank you.  I just want to be sure

19 because goodwill, kind of in layman's terms, means

20 something different than accounting terms as you

21 educated me.

22      A.   Right.  In the accounting context it has
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1 a different -- specialized meaning.

2      Q.   Okay.  Okay.

3           Page 21 of 43 your testimony, speaking

4 to a new commitment 53, again, it says that -- you

5 use Exelon Utility CEO, the PHI CEO, the Pepco CEO

6 and the Pepco Regional President will annually

7 offer to appear publicly before the Commission to

8 review and provide documentation concerning

9 Pepco's reliability safety, customer service

10 performance, and to answer questions about Pepco's

11 performance in the District of Columbia and this

12 shall not be construed as approval of any

13 particular temp program or expenditure by the

14 Commission to simply review.

15           Isn't this something that would normally

16 be done in the course of business anyway?  I mean,

17 why is this any particular special commitment?

18      A.   I'm not sure they would do this in the

19 normal course of business.  And this was addressed

20 --

21      Q.   But if we invited them in, we'd want to

22 assume they would come; right?
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1      A.   I would hope so.

2      Q.   And there would go the goodwill, yes.

3      A.   I think there were a number of these

4 additional commitments that were added to what the

5 applicants had previously offered, and these were

6 intended to address some of the items that the

7 Commission called out in their Order 17947.  There

8 were a list of items there, you know, where the

9 Commission kind of ticked off, you know, the

10 applicants are proposing to do this and this is

11 neutral or this is negative and the -- getting the

12 attention and keeping the attention of the Pepco

13 executive officers and making sure that the

14 element of, you know, local control and local

15 responsiveness of the company's officers in the

16 post merger environment seem to be a concern that

17 didn't seem to be adequately addressed in what the

18 applicants had previously offered.  And this is

19 one of a number of elements that was I think

20 intended to help address that item and make sure

21 that the local attention, the responsiveness of

22 the Pepco and PHI and Exelon utility officers,
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1 they continue to have the dialogue and attention

2 of the Commission's needs and there's an ongoing

3 dialogue there, that they're engaged in what the

4 District needs and are going to be responsive to

5 that.

6      Q.   Just two more questions.  On page 26 of

7 your testimony, you reference Commitment No. 56

8 achieving reliability targets set out in

9 Commitment 56 without exceeding certain annual

10 reliability related capital O & M expenditure

11 levels that are specified in Tables 3 and 4 of

12 Commitment 57, and we've asked questions about

13 that before.

14           On behalf of the District Government, is

15 it your understanding that these expenditures,

16 both the Cap X expenditures, net of a DC Plug and

17 emergency restoration and the O & M reliability

18 budget, are these numbers that you would support,

19 the District Government?

20      A.   Well, I think they are the numbers that

21 the applicants are committed to in terms of not

22 exceeding those amounts in order to achieve the
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1 reliability targets.  So I think in that context,

2 they become part of the settlement and they are

3 supported.  You know, I do think it's still the

4 intention to review the company's actual spending

5 in the context of a rate case for reasonable -- is

6 it reasonable, is it prudent and, you know,

7 subject that to the normal review in Pepco's next

8 rate case.

9      Q.   And then finally, I did not have a

10 chance to ask Mr. Wells on behalf of the

11 government, in Commitment No. 48, which we have

12 discussed with other witnesses, "Nothing in the

13 Settlement Agreement shall be construed to change

14 the Commission's stated goal to move in a

15 deliberate, reasonable fashion, over a series of

16 Pepco rate cases, to put an end to negative class

17 rates of returns."  I read into the record or

18 provided for the record before the negative rates

19 of return and the history of it over the last four

20 rate cases for the residential classes did point

21 out orally that the streetlight class is also

22 negative, although it's a small class.
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1           But what is the District Government's

2 understanding of the meaning of Commitment No. 48?

3      A.   Well, I think our understanding is

4 similar to the other parties.  Nothing in the

5 settlement is construed as a change of that

6 previously articulated policy to move in a

7 deliberate and reasonable fashion over a series of

8 Pepco rate cases to put an end to negative class

9 rates of return.

10           So it's an articulated goal that in a

11 deliberate and reasonable fashion the Commission

12 will -- and over a series of Pepco rate cases,

13 these negative rates of return will be addressed.

14 So it looks like it has to be done in a

15 deliberate, reasonable fashion, and it can take a

16 series of Pepco rate cases.

17           So I guess in the next Pepco rate case,

18 you know, we would expect to see the negative

19 rates of return not becoming more negative, that

20 we would expect to see some continual movement of

21 those to eliminate the negativeness, but then, you

22 know, it depends -- the degree of movement I think
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1 will depend on a lot of other factors that the

2 parties will need to be examining in those

3 subsequent Pepco rate cases.

4           CHAIRWOMAN KANE:  Thank you. Those are

5 all my questions.

6           Commissioner Fort?

7           BY COMMISSIONER DODDY FORT:

8      Q.   Good afternoon, Mr. Smith.  I only have

9 a few questions for you.

10      A.   Good afternoon.

11      Q.   Were you here when Mr. Khouzami

12 testified yesterday?

13      A.   No.

14      Q.   You were not.  Your list just got

15 shorter by a bit.

16           How about if I get you to focus on page

17 4 of your testimony.  At lines 13 to 18, you state

18 that the Settlement Agreement compares favorably

19 with the settlement under recent mergers.  I'm

20 kind of paraphrasing. Actually, I'm reading it

21 pretty close.  "The Settlement Agreement being

22 presented to the Commission for approval in the
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1 current case compares favorably with settlements

2 in other recent mergers/acquisition cases with

3 which I'm familiar."

4           Would you tell us how it compares and

5 why it compares favorably?  So could you just

6 summarize briefly what elements of the settlement

7 compare favorably with other mergers that -- with

8 which you're familiar?

9      A.   Yes.  It compares favorably in several

10 respects, and keeping in mind that each merger, at

11 least the ones I've alluded to here, the Fortis

12 UniSource Energy Merger in Arizona, and the

13 Iberdrola United Illuminating Merger, which is

14 currently pending approval in Connecticut and

15 Massachusetts, it compares favorably in several

16 respects.  The ringfencing, I believe, compares

17 favorably. All of those mergers include elements

18 which have now become fairly standard in effective

19 utility ringfencing, including use of the Special

20 Purpose Entity that's bankruptcy remote; use of a

21 golden share; requiring utility to obtain an

22 opinion about the separateness and the bankruptcy



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

518

1 remoteness and so dividend restrictions and

2 several audit provisions.

3           I believe, and I believe the Applicants'

4 Witness Velazquez also testified that the

5 ringfencing measures in this particular merger

6 represent the state-of-the-art, the most detailed

7 set of measures that I'm aware of that have been

8 applied in the context of utility merger

9 approvals, and those were even -- I think those

10 were probably okay in what the applicants said

11 previously provided, but they've even been

12 improved more in the Settlement Agreement that you

13 are being asked to approve.

14           And a number of significant items have

15 been added, including a divestiture provision and

16 also another provision that requires applicants to

17 do a risk assessment and then to report back if

18 there's any other risks that hadn't previously

19 been contemplated or protected against by the

20 existing ringfencing.

21           So the ringfencing, I believe, is

22 superior in this merger.  Actually, the
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1 ringfencing here was used as a model for the

2 ringfencing that was adopted in the

3 Iberdrola/United Illuminating.  That ringfencing

4 was tailored a little bit to their specific

5 conditions which were a little bit different than

6 Exelon and PHI.

7           The customer benefit amounts here are

8 significantly larger.  On page 5, footnote 3, I

9 tried to provide a rough comparison of level of

10 benefits.  In this one, they approximate

11 equivalent is $215.94 per distribution customer.

12 I tried to calculate the rough approximations from

13 the Connecticut Iberdrola United Illuminating

14 Merger.  There was a total of approximately $83.6

15 million of benefits there divided by 645,000

16 Connecticut utility customers equated to

17 approximately $129.61 of quantified public benefit

18 per customer.

19           And then I also compared them to the

20 Fortis UniSource Energy amount.  There, there were

21 approximately $30 million of benefits and 654,000

22 customers of their three utilities, and that
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1 equated to a per customer benefit equivalent of

2 approximately $45.87. So the dollar amounts of

3 benefits of this particular merger are quite a bit

4 larger.

5           In addition to those two areas, you

6 know, the reliability has been an issue for the

7 District.  It has been kind of an ongoing concern

8 and how can we get Pepco to improve its

9 reliability in a manner that's feasible without

10 giving them a blank check to just go spend money

11 on it.  And it seemed like this merger has

12 resulted in commitments to improve the reliability

13 that are being made, also with keeping an eye on,

14 you know, budgetary targets, and there's also

15 provisions in the stipulation that result in

16 monetary penalties that will be incurred if the

17 reliability targets are not met.  And these

18 provisions, I also believe are a substantial

19 improvement over what was previously on the table

20 and what the Commission considered when you issued

21 your Decision No. 17947.

22           So I think what the parties basically
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1 tried to do was they read this Order very

2 carefully, including Commissioner Phillips

3 dissent, which said Step 2, and they tried to

4 basically address all these concerns that the

5 Commission articulated in the Order and work out

6 improvements over what had previously been offered

7 and to work those improvements out in a manner

8 that all the diverse interests that represent the

9 settling parties found to be reasonable.

10           And just to kind of add one further item

11 to that discussion, because I mentioned the

12 Iberdrola United Illuminating Merger, and earlier

13 I was asked a question about, Well, what is normal

14 in these mergers? Well, I didn't think it was

15 normal for a commission to reject a merger and

16 then to have it come back as a Phase 2, but that's

17 exactly what happened in the Connecticut

18 proceeding. Their commission had issued a proposed

19 decision where they were going to reject the

20 merger.  There was no settlement among the

21 parties.  The parties had talked, but they just

22 couldn't agree on reasonable commitments.
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1           As the hearing had progressed, the

2 applicants started putting more and more, you

3 know, tidbits of commitments out on the table, but

4 the major parties to that case felt that that

5 wasn't nearly enough, so the commission issued a

6 recommended decision that was going to reject the

7 merger.  Iberdrola and United Illuminating came

8 back in saying we'd like more time.  We want

9 additional time to file a reconsideration.  The

10 public utility regulatory authority said no, and

11 then they withdrew that case so they wouldn't get

12 a bad decision out of it, and then they engaged in

13 very intense and meaningful settlement discussions

14 with the major parties and they ultimately were

15 able to work out something that all -- not all the

16 parties, but all the major parties -- well, most

17 of the parties, it's not a unanimous settlement

18 there.  It is still pending before the Connecticut

19 Public Utility Regulatory Authority and there are

20 some -- I believe the Alliance For Solar Energy is

21 still opposing it, I believe there may be one more

22 other party that's opposing it, but they do have a
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1 settlement.

2           The Public Utility Regulatory Authority

3 has issued a proposed decision that now approves

4 that merger with all the additional commitments

5 that the parties have agreed to, and I believe

6 their timeline for rendering a final decision on

7 it is actually next week.  So, I mean, before I

8 thought that was a weird -- you know, that this

9 would never happen.  When a commission turns down

10 a merger, that's like the end of it.  But, you

11 know, we've seen the United Illuminating Iberdrola

12 one and now with this one that sometimes there's a

13 Step 2.

14      Q.   Thank you.

15           You looked at cost to achieve and

16 synergy savings as part of your review.  In doing

17 that, on paragraph 29, did you understand that to

18 include a regulatory asset that would be used to

19 track the deferred cost to achieve, paragraph 29?

20      A.   Paragraph 29 doesn't really call out the

21 use of a regulatory asset, but they would need

22 some type of accounting to track that. So it could
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1 be a regulatory asset, it could be some type of

2 deferred debit account.

3      Q.   And I guess my question was, did you

4 understand that in the case -- in this case, it

5 was going to be a regulatory asset that was going

6 to be used?

7      A.   It would have to be tracked as some sort

8 of asset account, and I don't -- this provision

9 doesn't call out exactly what count the deferred

10 cost would be accounting for.

11      Q.   All right.  You note throughout your

12 testimony new commitments, or a number of the new

13 commitments that came in with this Settlement

14 Agreement, and I think you mentioned that when you

15 talked to the Chair, you said they all appeared to

16 be commitments that are addressing specific issues

17 that had been raised either by intervenors or that

18 are reflected in the Commission's Order that was

19 issued on the 27th of August.

20           Are any of the new commitments you saw

21 things that were not directly related to issues

22 that were already before the Commission in the
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1 first -- in the earlier case and addressed in the

2 earlier order?

3      A.   I think the major focus was on looking

4 at the Order, looking at were all the different

5 diverse parties that have signed on to the

6 Settlement Agreement were coming from, and through

7 intensive discussions and negotiations, finding

8 something that appeared to the parties to address

9 all of the concerns that were expressed in the

10 Commission's Order, but still were viewed as being

11 reasonable from each of the settling parties

12 somewhat different perspectives.

13           COMMISSIONER DODDY FORT:  Thank you.  I

14 have no further questions.

15           CHAIRWOMAN KANE:  Redirect, if any?

16           MR. CALDWELL:  Just a few questions,

17 Your Honor.

18                REDIRECT EXAMINATION

19           BY MR. CALDWELL:

20      Q.   Mr. Smith, at the beginning of your --

21 of the questioning from -- from the commissioners,

22 you talked about layoffs at Phisco, and that being
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1 a large source of the synergy savings.  But in

2 addition to the synergy savings which may flow

3 from those layoffs, is there anything in the

4 Settlement Agreement that provides for the

5 bringing in of new jobs into the District of

6 Columbia?

7      A.   Yes, there are a number of revisions in

8 the stipulation that address jobs in the District,

9 which was a very important issue for District

10 Government, and I guess I can point to which ones

11 those are, if you want me to, but they are in the

12 stipulation, and there's commitments for job

13 growth and to keep the workforce in the District.

14 I believe it's on a net positive basis for some

15 period of time, at least a couple of years.

16           So the District Government had very

17 strong concerns about the potential impact on jobs

18 in the District, and we believed that those have

19 been recently addressed with these other

20 settlement provisions.

21      Q.   So would the source of the new jobs

22 moving into the District be the transfer of
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1 certain Exelon corporate and affiliate functions

2 into the District?

3      A.   That's one of the sources.  Then there

4 are a couple other sources.  One of the items that

5 applicants had committed to during the earlier

6 round of hearings was moving some jobs from a

7 Virginia office into the District. And paragraph

8 19 of the settlement provides for moving 100

9 positions to the District as part of the co-

10 headquarters -- energy utility headquarters

11 relocations.

12      Q.   I think you meant Exelon utilities, but

13 that's okay.

14      A.   Exelon utilities, right.  And --

15      Q.   So --

16      A.   And paragraphs 14 through 23, I think,

17 in combination with each other, are the ones that

18 address the issues concerning employment in the

19 District.

20      Q.   So it is possible to achieve synergy

21 savings and also increase or maintain employment

22 levels at the same time as a result of this
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1 agreement; correct?

2      A.   To maintain employment levels in the

3 District.

4      Q.   Okay.

5      A.   I mean, it looks like the synergy

6 savings are going to come at least, in part, from

7 downsizing at the combined service company, some

8 of which are located in the District and some of

9 which are located in other locations.  I believe

10 there's a significant service company operation in

11 the Chicago area, so this agreement provides for

12 achieving synergy savings and preserving jobs in

13 the District in a relatively balanced manner.

14      Q.   Thank you.

15           And you discussed several other mergers

16 specifically on page 5 of your testimony, footnote

17 3, and the sort of per customer benefit, dollar

18 benefit from each of those merger proceedings.

19 Were you personally involved in any of those?

20      A.   Yes.  I was personally involved in all

21 those.

22      Q.   Okay.  So -- and as your testimony says,
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1 this particular Settlement Agreement, if this

2 merger is approved and the terms of this

3 Settlement Agreement would compare favorably to

4 the other merger proceedings that you have

5 personally been involved in; is that right?

6      A.   Yes.  And especially with the ones that

7 I've -- the recent ones that I've cited on page 5,

8 footnote 3.

9           MR. CALDWELL:  Okay.  Thank you. I don't

10 have any further questions.

11           CHAIRWOMAN KANE:  Thank you.

12           MR. CALDWELL:  The District would like

13 to move into evidence what was premarked DCG-2A

14 along with DCG-2A-1.

15           CHAIRWOMAN KANE:  It is so moved.

16           MR. CALDWELL:  Thank you.

17           CHAIRWOMAN KANE:  Thank you, Mr. Smith.

18            (Witness excused.)

19           CHAIRWOMAN KANE:  We do need, I think,

20 the last of the settling parties, National

21 Consumer Law Center.

22           BY MS. WEIN:
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1      Q.   Good afternoon.  Mr. Nedwick, please

2 state your full name, title and address.

3      A.   Todd Nedwick, Housing Energy Efficiency

4 Policy Director, 1101 30th Street, Northwest,

5 Washington, DC, 20007.

6      Q.   And who are you representing today?

7      A.   National Housing Trust.

8           CHAIRWOMAN KANE:  Would counsel for the

9 Housing Trust introduce herself, please, for the

10 transcriber.

11           MS. WEIN:  Yes.  My name is Olivia Wein,

12 staff attorney with the National Consumer Law

13 Center.

14 WHEREUPON,

15                   TODD NEDWICK,

16 having first been duly sworn and/or affirmed, was

17 examined and testified as follows.

18           MS. WEIN:  Your Honor, I just have one

19 question before we begin.

20                DIRECT EXAMINATION

21           BY MS. WEIN:

22      Q.   Good afternoon, Mr. Nedwick.  Are you
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1 familiar with the portion of the testimony of

2 Scott Hempling for Grid 2.0 at page 52 starting at

3 line 9 regarding the settlement provision 9(c) of

4 -- where Mr. Hempling characterizes Exelon as

5 having bought NHT support in exchange for

6 influence and access to corporate decision-making?

7 Mr. Hempling also characterizes NHT of giving

8 preferred access to government decision-makers

9 referring to the District Government and excluding

10 others from access to those decision-makers.

11           Has Mr. Hempling fairly characterized

12 paragraph 9(c) of the settlement as it involves

13 NHT and the other parties who would want access to

14 government decision-makers?

15      A.   No, he has not.  No, I think Mr.

16 Hempling mischaracterizes our motives for

17 participating in this proceeding, and I think he

18 grossly misinterprets the intent behind the

19 language in paragraph 9(c) as it relates to the

20 District of Columbia consulting with the National

21 Housing Trust and the National Consumer Law Center

22 on developing those programs.
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1           Our intent was simply to make sure that

2 any process that does go forward for designing

3 those programs includes the National Housing Trust

4 and National Consumer Law Center.  At no point do

5 we intend to exclude any other stakeholders from

6 that process.  We fully expect that the process

7 for developing those programs and those plans for

8 expending that funding will be very open, will

9 include many different stakeholders.  So yeah --

10 no.

11      Q.   Thank you.

12           Mr. Nedwick, before you, do you have the

13 testimony of Michael Bodaken and Todd Nedwick in

14 Support of the Settlement on Behalf of National

15 Consumer Law Center, National Housing Trust and

16 the National Housing Trust-Enterprise consisting

17 of 13 pages and dated October 30th, 2015?

18      A.   Yes, I do.

19      Q.   Was this testimony prepared by you or

20 under your supervision?

21      A.   Yes, it was.

22      Q.   Are there any corrections, additions or
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1 modifications that you'd like to make to that

2 testimony?

3      A.   No.

4      Q.   If I asked you the same questions today,

5 would your answers be the same?

6      A.   Yes, they would.

7      Q.   Is this testimony true to the best of

8 your information, knowledge and belief?

9      A.   Yes, it is.

10           MS. WEIN:  Your Honors, at this time,

11 I'd like to mark this testimony as NCLC/NHT

12 Exhibit B.

13           CHAIRWOMAN KANE:  So marked.

14           MS. WEIN:  And Mr. Nedwick is now

15 available for cross-examination.

16           CHAIRWOMAN KANE:  Thank you.  Any

17 parties have cross-examination of Mr. Nedwick?

18            (No response.)

19           CHAIRWOMAN KANE:  Commissioner Fort?

20           BY COMMISSIONER DODDY FORT:

21      Q.   Just briefly.  Good afternoon, Mr.

22 Nedwick.
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1      A.   Good afternoon.

2      Q.   I have a clarifying question and it goes

3 to paragraph 26 in the Settlement Agreement, and

4 that's the paragraph that talks about the

5 development of an arrearage management program.

6 And it says that Pepco will work with the District

7 Government and other interested stakeholders,

8 including the National Consumer Law Center, to

9 develop in good faith a mutually agreeable

10 arrearage management program for LIHEAP or RAD

11 qualifying customers in arrears which would

12 include the provision of credits or matching

13 payments for customers who make timely payments on

14 their current bill.  Such discussion to be

15 initiated no later than 60 days after the closing

16 of the merger, with the understanding that the

17 parties will reach an agreement in six months.

18           With respect to that provision, what is

19 your understanding of where the funding for that

20 provision would come from?

21      A.   I believe it is -- it would be something

22 that would be brought before the Commission, and
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1 so I think it might be from the ratepayer.

2      Q.   So it's not your understanding that

3 those -- the funding would be coming from any of

4 the other sources of Customer Investment Funds,

5 the CIF in this program?

6      A.   No, I think with respect to this

7 program, this concept, no.  I think the 400,000

8 arrearage forgiveness is from -- is set, but I

9 don't think this is -- relates to the CIF.

10      Q.   Currently RAD customers receive a bill

11 credit and could also receive LIHEAP benefits if

12 they're deemed qualified by the District

13 Department of Energy and Environment. Is it your

14 understanding that the credit discussed here in

15 paragraph 26 would be in addition to those other -

16 - in addition to those sources that are already

17 provided to low income customers?

18      A.   I don't -- I don't know.  I think that's

19 a detail that's to be worked out as the program is

20 developed, is my understanding.

21      Q.   So is there a role for the Commission in

22 the development of that program?  As it is
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1 written, it says, "Pepco will work it out with the

2 District Government."  Would the Commission then

3 expect to receive from those two entities a

4 proposal to the Commission in our existing case,

5 which is in Formal Case 1120 something -- 6, where

6 we are looking at the program for low income

7 customers?

8      A.   I'm not familiar with that particular

9 case, but it is my understanding that this program

10 would be developed and then presented to the

11 Commission for approval.

12      Q.   Okay.  And then just so I'm clear in

13 your understanding, on the $400,000 that's coming

14 from the Customer Investment Fund to pay for

15 arrearages that are two years old or older, what's

16 your understanding of who is eligible to receive

17 those funds?

18      A.   I believe that it's all residential

19 customers.

20      Q.   And it would be used to pay all bills or

21 just distribution bills?

22      A.   I don't know the answer to that.
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1           COMMISSIONER DODDY FORT:  Thank you.

2           CHAIRWOMAN KANE:  Thank you.

3           BY CHAIRWOMAN KANE:

4      Q.   Just a couple of questions to follow up

5 on the question, first of all, of the arrearages,

6 the two-year arrearages.  This is Commitment 9(a).

7 It says "To help reduce the burden of longstanding

8 energy debt for limited income and other

9 families."  Your organization works with low

10 income families and low income housing.  Is it

11 your understanding that 9(a) would or would not be

12 limited to low income, to forgiving receivables

13 over two years old, regardless of income, or is it

14 limited income? I'm not sure what the difference

15 is between limited income and low income, but --

16      A.   As I read it with -- it says "Limited

17 income and other families."  That suggested to me

18 that it was open to all residential.

19      Q.   And there is no mention in this

20 particular 9(a) for the involvement of any

21 stakeholders in designing that program; is that

22 correct?
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1      A.   That's correct.

2      Q.   Going down to 9(c), $6.75 million for

3 energy efficiency programs which would be

4 developed by the District in consultation with the

5 National Consumer Law Center, National Housing

6 Trust, is it your understanding that you would be

7 the sole people consulting with the District in

8 designing this program?

9      A.   No, not at all.  We fully expect that

10 there would be an open process where interested

11 stakeholders would participate to help in

12 designing that program.  Simply, the National

13 Housing Trust and National Consumer Law Center are

14 perhaps not as well known before this Commission

15 as maybe some of the other parties.  We just

16 wanted to ensure that our voices weren't excluded

17 from that process.

18      Q.   Thank you.

19           And it is your -- is it your

20 understanding that -- well, what is your

21 understanding on how the money would actually be

22 distributed?
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1      A.   So I think that's -- that's a detail

2 that's to be discussed and determined.  We

3 mentioned -- it's mentioned here, Community

4 Development Financial Institutions, CDFIs was a

5 potential vehicle, DCSEUs could be a potential

6 vehicle.  I think that's something that would be

7 discussed during the development process.

8      Q.   And it says "Within 60 days after

9 receiving direction from the District Government."

10 So would that lead one to conclude that the

11 District Government will be the ultimate decider

12 of how the money is used?

13      A.   Yes, but I assume that it would be in

14 consultation with the Commission.

15      Q.   So you see that -- you're assuming that

16 9(c) would also involve consultation with the

17 Commission; is that what you're saying?

18      A.   Yes.

19      Q.   Yes.  And do you read Exelon will

20 provide 6.75 million as providing it to the

21 District Government or could it be provided

22 directly to organizations?
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1      A.   I think based on this morning, I think

2 it could be provided directly to organizations.

3      Q.   And finally, I asked a number of the

4 previous witnesses about Commitment No. 48 having

5 to do with future rate design and with the issue

6 of moving or supporting the Commission's stated

7 goal to move in a deliberate reasonable fashion

8 over a series of Pepco rate cases to put it into

9 negative class rates of return.

10           As put in the record, the classes that

11 have negative rates of return are the residential,

12 the residential all electric and the RAD that is

13 the -- that is the low income customers who are

14 not in multi -- in master-metered apartments.  The

15 RAD customers have a negative rate of return, the

16 highest negative rate of return, of all of those

17 residential classes.

18           Do you understand the charts from the

19 previous discussion that eliminating -- putting an

20 end to negative rates of return will involve rate

21 increases?

22      A.   So rate design is something that's
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1 beyond my expertise, so I'd prefer not to --

2      Q.   Not to answer.  Okay.

3           CHAIRWOMAN KANE:  Thank you. That's all

4 the my questions.

5           Commissioner Fort?

6           COMMISSIONER DODDY FORT:  Can I just ask

7 one more question.

8           BY COMMISSIONER DODDY FORT:

9      Q.   You, in paragraph 9, the assistance says

10 for low and limited income customers.  I thought

11 the Chair was going to ask this because she

12 started to talk about limited income.  What do you

13 understand limited income customers to be?  Who

14 are those people?

15      A.   So I think generally speaking, it would

16 include households that make 80 percent area

17 median income or less, is what I typically

18 understand that definition.

19      Q.   And what do you understand low income

20 customers to mean?

21      A.   You know, I think low income is 60

22 percent AMI.  I think very low income is 30
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1 percent AMI.

2      Q.   So in the District, the Department of

3 Energy and Environment certifies certain residents

4 for programs like for our RAD programs.  Do you

5 see this as being expansive of the people who are

6 in the District who are already eligible to be

7 certified for our low income programs?

8      A.   I think it could be, yes.  I don't know

9 exactly what income level those programs target.

10      Q.   I guess the difference is we have

11 programs that are available to people who go

12 through the process of getting certified for the

13 programs, and I'm trying to understand whether or

14 not this would have that requirement that somebody

15 be RAD eligible for these provisions in terms of

16 how you describe who the target population is?

17      A.   I mean, I think it certainly can include

18 RAD eligible, but, you know, I think from our

19 perspective, we would want to restrict it to that

20 population.

21      Q.   In your testimony, you indicate that

22 even though paragraph 6, 7 and 8 don't indicate
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1 specifically that they would also be for low

2 income customers, that you would still expect that

3 they might benefit from some of those provisions

4 in those paragraphs.  Am I reading that correctly?

5      A.   That's correct.

6           COMMISSIONER DODDY FORT:  Okay. Thank

7 you.

8           CHAIRWOMAN KANE:  Thank you.  Any

9 further questions?

10           Redirect?

11           MS. WEIN:  No.

12           CHAIRWOMAN KANE:  No?

13           MS. WEIN:  But at this time I'd like to,

14 when we're finished, move the testimony into

15 evidence.

16           CHAIRWOMAN KANE:  So moved.

17           MS. WEIN:  Thank you.

18           CHAIRWOMAN KANE:  Thank you. Excused.

19            (Witness excused.)

20           CHAIRWOMAN KANE:  And that completes our

21 witnesses, except for Mr. Hawkins who will be here

22 tomorrow for the settling parties, and we have
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1 three witnesses for the non-settling parties.  I

2 think we can take a 10-minute break, let the

3 stenographer have a break.  We will be back in 10

4 minutes and take those three witnesses.

5            (Whereupon, a recess was taken at 3:45

6            p.m.)

7            (Whereupon, the proceedings resumed at

8            4:05 p.m.)

9           CHAIRWOMAN KANE:  We're back on the

10 record in Formal Case 1119.  It is 4:05 p.m.

11 We're going to accommodate some scheduling

12 requests and we're going to take Mr. Burcat next.

13 We understand that he is only available today.

14           MS. ELEFANT:  Yes.  He has a little more

15 flexibility, but if you can take him, we would

16 appreciate that.

17           CHAIRWOMAN KANE:  Yes.

18           MS. ELEFANT:  Thank you.

19           CHAIRWOMAN KANE:  And then we're

20 consulting with the other two, because we are

21 going to be here tomorrow, also.

22 WHEREUPON,
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1                   BRUCE BURCAT,

2 having been first duly sworn and/or affirmed, was

3 examined and testified as follows.

4           MS. ELEFANT:  My name is Carolyn

5 Elefant.  I represent the Mid-Atlantic Renewable

6 Energy Coalition.

7                DIRECT EXAMINATION

8           BY MS. ELEFANT:

9      Q.   Mr. Burcat, would you please state your

10 name and spell it for the reporter.

11      A.   Sure.  It's Bruce Burcat and --

12           CHAIRWOMAN KANE:  We can't hear you, Mr.

13 Burcat.

14           THE WITNESS:  It's Bruce Burcat and the

15 last name is spelled B-U-R-C-A-T.

16           BY MS. ELEFANT:

17      Q.   And can you tell me what organization

18 you are here with today?

19      A.   Yes.  I'm with the Mid-Atlantic

20 Renewable Energy Coalition.

21      Q.   Do you have in front of you a copy of

22 the testimony that's been marked as MAREC 2A?
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1      A.   I do.

2      Q.   Do you have any changes to the

3 testimony?

4      A.   I do.  On page 10 of that testimony, on

5 Line No. 4.

6      Q.   And can you tell me -- tell us what it

7 is and maybe speak into that microphone a little

8 bit more.

9      A.   Sure.  The -- at the end of the line,

10 line 4, it puts a value for the Production Tax

11 Credit, PTC, and that should -- that's not

12 correct.  It should be 0.023, basically 2.3 cents.

13      Q.   Okay.  And did you prepare this

14 testimony or was it prepared under your

15 supervision?

16      A.   Yes, it was.

17      Q.   And would your answers to the questions

18 in the testimony be the same today as when you

19 prepared it?

20      A.   They are.

21           MS. ELEFANT:  At this time, I am ready

22 to tender the witness for cross-examination and
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1 questions from the Commission.

2           CHAIRWOMAN KANE:  Thank you. Commission

3 Fort -- excuse me, does anybody -- yes, sorry,

4 getting a little ahead of myself -- Joints

5 Applicants?

6           MR. GAY:  Thank you, Chair Kane. Good

7 afternoon, Your Honor.  My name is Anthony Gay.

8 I'm counsel appearing on behalf of the Joint

9 Applicants and it's certainly a pleasure to be

10 able to appear before you.

11                CROSS-EXAMINATION

12           BY MR. GAY:

13      Q.   Good afternoon, Mr. Burcat.

14      A.   Good afternoon.

15      Q.   We've had the pleasure of meeting early

16 in our career, so it's good to see you again.

17      A.   Good to see you, too.

18      Q.   So Mr. Burcat, it's been awhile since

19 we've been at hearings, not including yesterday,

20 but really the hearings took place several months

21 ago, the initial hearings, and I'd just like to

22 ask you a few level-setting questions, if I may.
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1           So your position with MAREC, and for

2 purposes of court reporter, the Mid-Atlantic

3 Renewable Energy Coalition, you're the executive

4 director of that organization?

5      A.   That's correct.

6      Q.   And would you refresh me as to your role

7 as executive director of that organization?

8      A.   Well, I -- I basically run the everyday

9 operations of the organization, and I am the

10 person who is directly involved in all of the

11 different various matters that MAREC, as we call

12 our organization, does, such as working before a

13 PJM, working with state commissions, to facilitate

14 renewable energy development in the region, also

15 working on legislation and appearing before

16 legislative bodies.

17      Q.   And so with those duties, would you say

18 it's fair to say that your role is to advocate for

19 the growth of wind energy on behalf of MAREC?

20      A.   I would say that's fair.

21      Q.   Thank you, sir.

22           Could you refresh me as to the member
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1 companies that comprise MAREC?

2      A.   Yes.  We have AES Eastern Wind, the

3 American Wind Energy Association, Algonquin Power,

4 Apex Clean Energy.  Not a company, but public

5 interests group, Citizens For Pennsylvania Future,

6 Clean Line Energy Partners.  We have several law

7 firms that are actual members.  Do you want me to

8 list those or just the wind-related ones?

9      Q.   Well, here's how I understand MAREC, and

10 obviously I'll defer to you since you're the

11 executive director, but there are companies that

12 are involved, and they may or may not pay

13 different membership dues, and then there are

14 organizations that are involved and law firms, as

15 well, and I'm specifically talking about the

16 companies.

17      A.   Yeah, okay.  So EDF Renewables, EDP

18 Renewables, two different companies, EverPower

19 Wind Holdings, E.ON Climate & Renewables North

20 America, GE Energy, Iberdrola Renewables,

21 Invenergy Wind, OwnEnergy and Vestas American Wind

22 Technology.
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1      Q.   Thank you, sir.

2           And is it fair to say that many of these

3 companies are national or multi-national companies

4 or affiliated with national or multi-national

5 companies?

6      A.   Yes.

7      Q.   Could you share with me and the

8 commissioners about how many of these companies

9 have businesses within the District or do business

10 with the District?

11      A.   Well, there are -- I mean, because we're

12 in a broad market like PJM, in essence, you know,

13 they sell wind to PJM like other generation

14 suppliers.  So in a sense, all of these companies

15 have business in the District in a way, the way

16 PJM works.

17           We also -- there is a specific contract

18 that Iberdrola Renewables has with the city, a

19 recent announcement a few weeks ago -- a few

20 months ago for a long-term purchase power

21 agreement with the city government.  One of the

22 companies -- one of the organizations, American



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

551

1 Wind Energy Association, is actually headquartered

2 here, and there are basically a number of

3 companies that have registered their particular

4 projects in the region to be used or to be

5 considered as potential projects for REC purchases

6 as part of the Commission's eligible -- eligible

7 companies that can provide Renewable Energy

8 Credits and energy into the District directly as

9 part of the RPS.

10      Q.   Very good.  We'll come back to the

11 contract, the RP with the District.

12           So my question really was a little bit

13 more specific, though, but I'm glad you raised the

14 wind arrangement with the District. So do you know

15 how many of your member companies or how many

16 employees your member companies have within the

17 District?

18      A.   I don't know offhand.  I know there are

19 employees who work out of District.  A lot of the

20 companies have offices in the District because

21 they do work on Capitol Hill or they -- obviously,

22 you know, Washington is a hotspot for a lot of the
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1 energy policy that goes on throughout the country,

2 so they do have offices in the District.  I can't

3 tell you how many employees are involved in those

4 particular offices.

5      Q.   Thank you, sir.

6           I'd like for you to look at an exhibit

7 which, Your Honors, I'd like to introduce as Joint

8 Applicants NSA-5.

9           CHAIRWOMAN KANE:  So marked.

10           MR. GAY:  Oh, I'm sorry, Your Honor.

11 I'm going out of order.  It will be -- it's

12 premarked as actually 7 -- or 8, I'm sorry.

13 Excuse me.

14           CHAIRWOMAN KANE:  Can you identify it by

15 its title?

16           MR. GAY:  Yes, I'm sorry, Your Honor.

17           CHAIRWOMAN KANE:  Thank you.

18           MR. GAY:  Mr. Burcat was so

19 knowledgeable, we were able to skip over a few

20 exhibits.  Yes, the title is Mayor Bowser

21 Announces Groundbreaking Wind Power Purchase

22 Agreement, and it was premarked as 8, Joint
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1 Applicants 8.

2           CHAIRWOMAN KANE:  Yes.

3           BY MR. GAY:

4      Q.   And, Mr. Burcat, do you have that in

5 front of you?

6      A.   I do.

7      Q.   And so this was the Wind Power Purchase

8 Agreement that you're referring to?

9      A.   It is, or it's an article talking about

10 the Wind Purchase Power Agreement.

11      Q.   Yes.  Thank you, sir.

12           And can you tell me how many megawatts

13 that Power Purchase Agreement, which I'll describe

14 as PPA from here on out, involves?

15      A.   I see and I think that's correct, it

16 says 46 megawatts.

17      Q.   And who is the agreement with, meaning

18 who has the District contracted with?

19      A.   Iberdrola Renewables.

20      Q.   And I think I heard you say -- and

21 correct me if I'm wrong -- that Iberdrola is one

22 of the MAREC member companies; is that correct?
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1      A.   That is correct.

2      Q.   Thank you, sir.

3           I'd like to now refer you to your

4 supplemental testimony, page 9 of your

5 supplemental testimony that you submitted as part

6 of the settlement public interest hearings, page

7 9, specifically lines 12 through 13.  And let me

8 know when you've had a chance to read that.

9      A.   Yes.

10      Q.   If I read that correctly, you state the

11 position that the merger should not be approved

12 because quote, the merged companies would be a

13 behemoth in the region and could potentially yield

14 unprecedented power due to its size and regional

15 dominance, unquote; is that correct?

16      A.   No.  What I actually said was not only

17 should the Commission be concerned with the stance

18 that the company has consistently taken over the

19 last three years against renewable energy

20 development, but the fact that the merged

21 companies would be a behemoth in the region and

22 could potentially yield unprecedented power due to
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1 its size and regional dominance.

2           So -- and I have other provisions or

3 other statements made within the document

4 explaining other reasons why the merger also

5 raises a number of concerns.

6      Q.   Okay.  Well, let's deal with these

7 lines, and then we'll touch on something else you

8 raised here.  So I did read that provision of your

9 testimony correctly; right, that one of your

10 concerns was that you think the merged companies

11 will be a behemoth in the region?

12      A.   That's one of the concerns, yes.

13      Q.   Okay.  And when you refer to "the

14 region," are you referring to the region including

15 the District, surrounding states like New Jersey

16 and Delaware?

17      A.   Yes, and also Maryland and also

18 Philadelphia region.  Yeah, the whole good part of

19 the Mid-Atlantic Region, but specifically within

20 that frame where Exelon has territory in that

21 particular area, which is quite extensive.

22      Q.   Okay.  And it's my understanding that in
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1 New Jersey, which is part of this region, MAREC

2 did not oppose the settlement; is that correct?

3      A.   We did not sign on to the settlement. We

4 basically took a non-opposition position in that

5 particular case, but primarily we determined that

6 we had other places where we would -- such as that

7 case moved very quickly, and we had other

8 jurisdictions that we would emphasize our

9 positions and take a different stance in those

10 other states.

11      Q.   Okay.  And Delaware was one of those

12 other states, and you signed on to the settlement

13 with Delaware; is that correct?

14      A.   We did.  Again, Delaware moved almost as

15 quickly as New Jersey.  We knew Maryland and DC

16 were the two states that we were pushing to not --

17 you know, to have the merger hopefully rejected,

18 and so we looked at Delaware as basically a state

19 that already -- Delmarva Power already had a

20 number of long-term contracts, one of our main

21 asks in this case, and in that particular

22 situation, the company was willing to do some more
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1 long-term contracting on top of all of that. So we

2 felt that at least if somehow this merger got

3 approved in all of the jurisdictions, and it sure

4 was heading that way in Delaware, that we should

5 at least sign on to that particular agreement, but

6 continue to fight on in some other states.

7      Q.   So I want to be clear, because I'm a

8 little confused.  So in that state, you signed the

9 agreement, but you hoped what, that you wouldn't

10 get it approved in other states?

11      A.   Well, we basically have taken a position

12 that we don't think the merger is warranted, but

13 if the commissions in those states wanted to

14 approve the merger, then they should have very

15 significant conditions that would be imposed on

16 the merger applicants regarding renewable energy

17 that would be enforceable and sort of at least

18 present that Exelon was maybe at least willing to

19 enter into these long-term contracts of a very

20 significant quantity, which would be diametrically

21 opposed in a way to their position on renewable

22 energy.
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1      Q.   Well, in that regard, I think you

2 offered testimony to that effect, and I'd like to

3 refer you to your direct testimony in this

4 proceeding, sir.  Bear with me for a moment.

5            (Brief pause.)

6           BY MR. GAY:

7      Q.   Could you look at your amended direct

8 testimony, sir.  It should be before you, page 20,

9 lines 15 through 17.

10      A.   Okay.  The amended direct testimony,

11 what was the date on that, because there's at

12 least three different filings we made, and I

13 looked and I don't see it.

14      Q.   This one was filed in March.

15      A.   Oh, the one filed in March.  Okay.

16      Q.   Exact date, it should be in the binder

17 you have, was March 20, 2015.

18      A.   Okay.  I was looking in my own. Okay.  I

19 have that.  What page?  What page, yes?

20      Q.   We're going to go to page 20.  Why don't

21 you take a look at lines 15 through 17, please.

22 And I wanted to go to something that you raised.
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1 You said that one of the conditions that was of

2 key interest to you, and I'll just quote from your

3 testimony actually here, was that "There should be

4 a requirement for competitively sourced long-term

5 Purchase Power Agreements or substantial

6 procurement from resources eligible for the

7 District of Columbia RPS." Is that -- did I quote

8 that provision of your testimony correctly?

9      A.   Yeah.  To complete that would be which

10 would help mitigate adverse cost increases.  But

11 yes, that's correct.

12           MR. GAY:  Your Honors, I'd like to

13 introduce an exhibit which was originally marked,

14 and I'll give you the identification for it

15 momentarily, it was originally marked as Joint

16 Applicants 7, and given where we're at, this will

17 be Joint Applicants 6 -- you know what, I'm sorry,

18 Your Honors.  Because we went out of order, we had

19 this marked in the order, so this will be Joint

20 Applicants 3.

21           CHAIRWOMAN KANE:  And the original

22 number was?



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

560

1           MR. GAY:  Joint Applicants 7.

2           CHAIRWOMAN KANE:  Joint Applicants 7?

3           MR. GAY:  And the document is --

4           CHAIRWOMAN KANE:  Will now be

5 JA-NSA-3?

6           MR. GAY:  That is correct, Your Honor.

7           CHAIRWOMAN KANE:  And your previous one,

8 which you said was preliminarily marked as NSA-8

9 was not given a new number?

10           MR. GAY:  It will be given 2, Your

11 Honor.

12           CHAIRWOMAN KANE:  Thank you.  So marked.

13           MR. GAY:  Thank you, Your Honor.

14           BY MR. GAY:

15      Q.   So I'd like you to take a look at your

16 response to Interrogatory 8, particularly 8(a).

17      A.   Um-hmm.

18      Q.   And the question there was, Define the

19 term substantial as it was used in the next

20 section of testimony that I just shared with you.

21 And your response was, sir?

22      A.   It says "Minimum of 100 megawatts."
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1 Obviously to put that into context, there were a

2 number of other conditions that we were looking

3 for, and most importantly, in our opinion, was the

4 need for Exelon to discontinue and maybe even

5 affirmatively reject its position against the

6 Production Tax Credit.  And so you can't just look

7 at these things in a vacuum.

8           If in the case that that was not done,

9 then 100 megawatts is clearly insufficient.

10      Q.   Okay.  But at least one of the things

11 you asked for has been provided by the Joint

12 Applicants as part of the settlement; is that

13 correct?

14      A.   No.

15      Q.   Did you ask for a minimum of 100

16 megawatts?

17      A.   No, but the provision is extremely weak.

18 It takes --

19      Q.   Well, I'd like you to answer my question

20 and then you can expound.  Did you, in your

21 testimony --

22      A.   I did answer your question, sir.  I said
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1 no.

2      Q.   You did ask for 100 megawatts as part of

3 --

4      A.   Oh, I answered that question, as well.

5 I said yes, and I gave you my answer, 100

6 megawatts.

7      Q.   And your other answer was that Exelon

8 should renounce the Production Tax Credit?

9      A.   Yes.

10      Q.   Is the Production Tax Credit still in

11 effect?

12      A.   It isn't, but it's up for consideration

13 again, which whether it's another one-year

14 extension or two-year extension or three or five-

15 year extension, there's a number of different

16 opportunities out there, and through its

17 lobbyists, Exelon continues to oppose the

18 Production Tax Credit.

19      Q.   Just so we can make sure it's on the

20 record, the Federal Production Tax Credit that

21 you're referring to currently is expired; correct?

22      A.   It's currently expired, but there are a
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1 number of provisions in there that are still

2 applicable as companies are in the process of

3 complying with the 2014 requirements of the

4 Production Tax Credit.

5      Q.   Mr. Burcat, I'd like you to refer to

6 pages 6 to 7 of your supplemental testimony, so

7 your most recent testimony.  And I'm referring to

8 lines 20 to 25 on page 6 and lines 1 through 10 on

9 page 7.

10      A.   Yes.

11      Q.   So I just want to be clear on your

12 position with regard to the 100 megawatts of wind,

13 which we established that was one of your requests

14 in this proceeding.  And then you list, on pages 6

15 to 7, several of the Factor 7 Commitments that are

16 now part of the settlement.

17           So it's your position that after having

18 offered 100 megawatts as part of the settlement,

19 and after offering several additions to address

20 Factor 7, that the Commission should deny the

21 merger because Exelon will not renounce the now

22 expired Federal Production Tax Credit?
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1      A.   No, that's not our position.  There's a

2 lot more to our position.  We are concerned with

3 the level -- we've talked about this primarily in

4 our initial direct testimony, but we talked about

5 the size and scope of this merger and how it

6 impacts the region, talked about the market

7 monitors' concern that's in the record here about

8 the massive size of the transmission ownership

9 within PJM as it should be a very serious concern

10 to the Commission, and we made a number of other

11 points with the various other factors that the

12 Commission has presented throughout this

13 proceeding, not just in my testimony for the

14 settlement, but in our previous testimony, we do

15 talk about the other provisions.  And there are

16 other parties who handled some of those issues

17 very well, and we would obviously support what was

18 stated previously by those companies who maybe

19 went into some more detail than we did, not

20 companies, but parties to this proceeding.

21           MR. GAY:  All right.  Thank you, Mr.

22 Burcat.  I have no further questions.
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1           Your Honors, I'd like to end my

2 questioning now, and I think you folks or other

3 folks may have redirect?

4           CHAIRWOMAN KANE: Cross-examination?  Do

5 any of the parties have cross-examination for Mr.

6 Burcat?

7           MR. CALDWELL:  The District Government

8 has a few questions, Your Honor.

9           CHAIRWOMAN KANE:  Yes, Mr. Caldwell.

10                CROSS-EXAMINATION

11           BY MR. CALDWELL:

12      Q.   Good afternoon, Mr. Burcat.  I'm Brian

13 Caldwell on behalf of the District of Columbia

14 Government.

15           You are aware that for purposes of

16 Public Interest Factor 7, the Commission found, in

17 its final Order, that the effect of the merger,

18 based on the original application, was neutral;

19 correct?

20      A.   For No. 7, that's correct.

21      Q.   Yes.  Wouldn't you agree that the

22 commitments to build 10 to 7 megawatts of solar,
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1 procure 100 megawatts of wind, contribute $3.5

2 million to the Renewable Energy Development Fund,

3 contribute $3.5 million to the Sustainable Energy

4 Trust Fund, contribute over $10 million to the

5 Green Building Fund, and $6.75 million towards

6 energy efficiency programs targeting affordable

7 multi-family units and master-metered multi-family

8 buildings, that these commitments individually and

9 collectively represent incremental improvements

10 over the original application with respect to

11 Factor No. 7?

12      A.   Well, they're so small that I really

13 can't agree with that statement.  I mean, we're

14 talking about a company that owns 35 gigawatts of

15 energy, and we're talking about 100 megawatts of

16 wind of multi-built for almost eight years, or

17 potentially eight years under this agreement, if

18 all the other requirements in the particular

19 Clause 130 are met.  And there are other issues

20 with some of those other provisions, so

21 incrementally, minuscule, yes.

22      Q.   Okay.  I just wanted to be sure.  So you
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1 agree that the settlement provides an incremental

2 benefit; you just think the improvement should be

3 larger than it was in the agreement?

4      A.   It should be dramatically larger.

5      Q.   Okay.  Now, I want to turn your

6 attention to page 7, lines 13 through 15 of your

7 testimony.  There you say that, "First off, I note

8 that the proposed merger remains opposed by all

9 intervenors that support and promote renewable

10 energy.  That fact alone should give the

11 Commission pause as it considers whether the

12 Applicants have satisfied Public Interest Factor

13 7."

14      A.   I don't remember, what page was it on?

15 I'm sorry.

16      Q.   That's on page 7, lines 13 through 15.

17      A.   Yes, I do remember that.

18      Q.   And you're aware that the District of

19 Columbia Government is a signatory to the

20 Settlement Agreement?

21      A.   I am.  And you have to realize that

22 we're talking about the parties that their primary
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1 purpose is to promote renewable energy, and those

2 were the specific parties I was talking about.  I

3 wasn't specifically referring to the city or other

4 parties that are supporting the settlement in that

5 sense. I was talking about the parties that are

6 primarily focused, sort of like DC Sun and Grid

7 2.0, MAREC and other parties and MDV-SEIA, and

8 they are the parties that are primarily concerned

9 with the renewable energy and have that as their

10 primary focus in this proceeding.

11      Q.   Would you agree that the District

12 Department of Energy and Environment, as an agency

13 of the District Government, is concerned with

14 promoting renewable energy?

15      A.   I suspect that's part of their mission.

16      Q.   Okay.  Are you aware that today in

17 Paris, France, the District of Columbia was

18 awarded the Global Award For Green Energy at the

19 2015 C40 Cities Award and the District was

20 recognized for its Groundbreaking Wind Power

21 Purchase Agreement with the District Government

22 and Iberdrola Renewables, LLC that will reduce
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1 DC's carbon footprint and save $45 million over

2 the next 20 years and that DOE Director Tommy

3 Wells was there to receive that award?

4      A.   Well, let me first comment.  You just

5 talked about how much savings that --

6            (Applause.)

7           CHAIRWOMAN KANE:  Thank you for that

8 breaking news.

9           THE WITNESS:  And personally, I think

10 that's great, but let me remind you, you actually

11 made a good point for me there, that the contract

12 is $45 million in savings for customers.  And one

13 of our main points is that renewable energy and

14 long-term contracts will actually save customers,

15 ratepayers, in the District significant amounts of

16 dollars over just simply buying RECs out of the

17 wholesale market or retail market.

18           So you made a really good point for me

19 there, but I do -- I do think that's a wonderful

20 accomplishment.  But again, that's not the primary

21 purpose.  The renewable energy piece is not the

22 primary purpose, but I do applaud the city for
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1 entering into that contract.  I think it was a

2 very good thing, and obviously, one of my members

3 are probably very happy about it, as well.

4           MR. CALDWELL:  I have no more questions,

5 Your Honor.  Thank you.

6           CHAIRWOMAN KANE:  Any other parties have

7 cross-examination of this witness?

8            (No response.)

9           CHAIRWOMAN KANE:  Commissioner Fort?

10           BY COMMISSIONER DODDY FORT:

11      Q.   Good afternoon, Mr. Burcat.

12      A.   Good afternoon.

13      Q.   Did you review the whole Settlement

14 Agreement and all of its parts?

15      A.   I've read through it, but I have to

16 admit, I have not focused in on any specific area,

17 except primarily the renewable energy parts, some

18 of the energy efficiency sections, and I have not

19 done any kind of detailed review of the settlement

20 in all other respects.

21      Q.   Did you review the Commission's Order

22 that we issued on August 27th, Order No.
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1           17947?

2      A.   I did.

3      Q.   Did you read paragraph 344 wherein the

4 Commission rejected the arguments, you know, that

5 some of the parties that Factor 7 should be

6 controlling or be given more weight than the other

7 factors when we are assessing the transaction as a

8 whole?

9      A.   Yes, but I did consider that as part of

10 what you're considering the transaction as a

11 whole, that that certainly is one of the

12 considerations among the others that are critical,

13 you know, all the other six factors that are

14 critical to your review.

15      Q.   If I told you that for this Public

16 Interest review, we are also considering all seven

17 factors, does that come as a surprise to you?

18      A.   No.

19      Q.   Would there be a reason why if you have

20 only looked at one of the seven factors that we

21 should take your conclusion that it should be

22 rejected based on that single factor, if we have
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1 said that Factor 7 should not be controlling?

2      A.   Well, I've looked at this as we have

3 looked at it in the beginning of the case, that

4 there are significant concerns about the size of

5 this company.  We have to realize that this is

6 going to be the largest utility in the United

7 States on a customer basis after the merger.

8           The significant impact on the region,

9 significant impact on PJM are all factors that I

10 don't believe, in my generic review, but also just

11 in general, because this is such a large merger

12 and such a far-reaching impact, that I strongly

13 believe that I don't see how they overcome those

14 concerns under your review, under the seven

15 factors.  There are a number that --

16      Q.   Do you understand that we are not

17 reconsidering our Order?  At the moment, we're not

18 reconsidering our Order; we are actually just

19 looking at the Settlement Agreement, itself?

20      A.   Yes, I do understand that.

21      Q.   Okay.  And my last question is on page

22 7, lines 16 through 20, we have a question, "Do
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1 you have other concerns about the commitments?"

2 And you said, "Yes, given there is no indication

3 that Exelon has budged on its position opposing

4 programs like the PTC, I still have very serious

5 concerns about the merger and the harm that it

6 would cause to District ratepayers."

7           Tell me what the harm to District

8 ratepayers is and have you quantified that harm?

9      A.   Well, yeah, the harm is that since the

10 PPC, for instance, is a 2.3 cent kilowatt-an-hour

11 credit, tax credit, that gets down to the bottom-

12 line ratepayers' bills.  So either it's going to -

13 - if that's not included or if that's expired, and

14 the extensions that they're working on today in

15 Congress are not -- is not approved, and partly,

16 you know, because of the vociferous opposition by

17 companies like Exelon, that is going to have a

18 detrimental effect any way you look at it. It's

19 going to come to the bottom line in a long-term

20 contract.  It's going to come to the bottom line

21 in RECs, because without that incentive, the cost

22 of renewable energy credits is going to go up
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1 because there will be fewer of them because there

2 will be less development.  There will clearly be

3 an impact on ratepayers.

4           We've sort of done the down and dirty on

5 what the impact is, but it's basically taking the

6 impact of the 2.3 cent credit and multiplying it

7 by the amount of the load that is remaining on the

8 RPS for the next few years and come up with some

9 figures that way to show that this could be a very

10 significant millions of dollars, in fact.

11      Q.   Have you done any calculation of the

12 benefits under the Settlement Agreement from the

13 100 megawatts of wind that's included?

14      A.   No, we haven't.  And the main reason for

15 that is they're not for another eight years down

16 the road.

17           COMMISSIONER DODDY FORT:  Thank you.

18           CHAIRWOMAN KANE:  Thank you.  Mr.

19 Burcat, I've got a couple of follow-up questions.

20           BY CHAIRWOMAN KANE:

21      Q.   First of all, Joint Applicants did put

22 into the record as an exhibit a press release from
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1 this summer where the mayor was announcing

2 Groundbreaking Wind Power Purchase Agreement.

3 Were you familiar with that Power Purchase

4 Agreement or the fact the city had purchased?

5      A.   Yes.  We did talk about it here and so

6 yes, I'm certainly familiar with it.  I was

7 familiar with it in discussions with my member who

8 is involved in that.

9      Q.   And did some of your members bid on

10 that?

11      A.   I couldn't tell you.

12      Q.   So --

13      A.   Well, obviously, one did.

14      Q.   I'm not sure if the press release says

15 it, but the legislative record, would you agree,

16 subject to check -- well, since you know that one

17 of your members bid, that this was a competitive

18 procurement?

19      A.   Yes, and we as an organization only

20 espouse competitive agreements when we're trying

21 to do legislation or work with commissions,

22 because we think that's the appropriate way to get
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1 the lowest price.

2      Q.   And I'm asking you in terms of your --

3 is part of your objection or your concern about

4 Commitment No. 130 that a particular company is

5 already designated as to who would be the

6 purchaser of this wind or the --

7      A.   I don't remember that being -- that was

8 not specifically the concern.  I do think there's

9 some concern there that Exelon would have, you

10 know, the sole decision-making power over that.

11 That would be my concern.  They could conceivably

12 hire -- they could conceivably have an affiliate

13 become the supplier in that situation.

14      Q.   One of the Exelon facility.  What is

15 your understanding from 130 as to what role Pepco

16 would be in this?  Does Exelon or maybe you want

17 to look at 130 and then refresh your memory.

18      A.   Yep.

19      Q.   "Exelon or its non-utility subsidiaries

20 will, within five years from the merger," et

21 cetera, "conduct one or more requests for

22 proposals or other competitive processes to
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1 solicit to purchase a total of 100 megawatts of

2 Renewable Energy Capacity and ancillary services

3 in environmental attributes, associated repair

4 with, including but not limited to Renewable

5 Energy Credits from one or more new or existing

6 wind generation facilities located within the PJM

7 territory, and then delivery approximately three

8 years following the applicable RFP date."  So

9 that's where the eight years comes from?

10      A.   Yes.

11      Q.   This calls for Exelon or one of its non-

12 utility subsidiaries to conduct an RFP. What is

13 your understanding of what would be the purpose,

14 what would Exelon do with the wind that they had

15 purchased?

16      A.   As far as this agreement is concerned --

17      Q.   Yes, yes.

18      A.   -- or what we were looking for?

19      Q.   No, what this provides so that I can get

20 to what -- how it may differ from what you were

21 looking for.

22      A.   I think that's a good question.  It's
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1 not clear in the document.  I think that's a very

2 good question.  It's one of our concerns about

3 this particular provision.  It's really not clear.

4 It talks about not necessarily being applied to

5 the RPS requirements, and interestingly enough,

6 eight years from whenever this gets done, it

7 starts to go through, you know, pretty much go

8 through your RPS law at that point in time, but

9 it's just really not clear.  It's not a provision

10 that we would have ever supported in its

11 construct, current construct.

12      Q.   If you'd look at 130(b) or 130(a),

13 "Bidders will be asked to provide credit

14 assurances satisfactory to Exelon in its

15 reasonable discretion as needed to assist Exelon

16 in evaluating each bidder's existing and continued

17 creditworthiness," and (b), "Exelon will evaluate

18 each proposal received in response to each RFP and

19 will select one or more bidders based on the

20 proposal that Exelon determines, in its sole

21 discretion, represents the best value to Exelon."

22           Now, I want to contrast that with the
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1 competitive procurement that the District

2 Government just conducted that actually won the

3 award, or one of the reasons it won the award in

4 Paris, in which the DC counsel did approve this

5 summer where there were 21 bidders and where, you

6 can read through the documents, the criteria was

7 best value for the District Government, which is

8 buying that power to power district buildings.

9           Is one of your concerns either that this

10 is not clear or what would be -- what does this

11 have to do with the benefit for District

12 ratepayers?

13      A.   Well, I think it's fairly clear that

14 it's not a hundred percent clear, but it clearly

15 could be used not necessarily to benefit the

16 District ratepayers, because it's just -- it seems

17 open-ended and I think it provides too much leeway

18 to Exelon to make those decisions.

19           I do agree on (a), and one of the

20 important things is that you do want creditworthy

21 companies to get in, but again, that may be

22 something that the Commission would oversee or
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1 make sure that -- well, not oversee, but make sure

2 that there's an appropriate safeguard, that you're

3 not excluding competitive bidders.

4      Q.   Do you see this as a procurement for

5 energy that would be sold -- is there anything in

6 this provision that indicates this wind, whichever

7 subsidiary of Exelon is purchasing it, is

8 procuring it, would be required or would offer it

9 to customers in District?

10      A.   No, there's nothing requiring that.

11      Q.   So it could be offered anywhere in PJM,

12 I guess; right, intended to promote wind within

13 PJM to facilitate meeting state removal for

14 standard requirements.

15      A.   Yeah, I mean, let me be clear that it is

16 a good thing, if this was a well-written provision

17 and substantially more megawatts involved, it's a

18 good thing that wind would be getting built from a

19 -- even in the region. And even if not necessarily

20 directed to DC ratepayers, because it would be a

21 good thing to have for carbon reduction purposes,

22 for stable electricity prices, for meeting RPS,
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1 the provisions, if there was some provision there

2 to have that as part of this.  I think that would

3 make the provision much better from that point of

4 view, but there are just too many uncertainties

5 there -- here to get anywhere close to supporting

6 the mechanics of this, let alone the -- let alone

7 the size of the procurement, which is eight years

8 down the road.

9           CHAIRWOMAN KANE:  Thank you.

10           THE WITNESS:  Thank you.

11           CHAIRWOMAN KANE:  Thank you very much.

12           MS. ELEFANT:  I have some --

13           CHAIRWOMAN KANE:  Redirect?

14           MS. ELEFANT:  Yes, redirect.

15                REDIRECT EXAMINATION

16           BY MS. ELEFANT:

17      Q.   Mr. Burcat, can you turn your attention

18 to your supplemental direct testimony at page 7.

19 That's the testimony that you offered in this

20 proceeding, and turning your attention to line 19,

21 you testified, "In its Order rejecting the merger,

22 the Commission stated that, on the record in this
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1 proceeding, we cannot find that the District and

2 its ratepayers would be benefited by having the

3 Joint Applicants as a partner as the District

4 moves forward to embrace a cleaner and greener

5 environment and pursues its goals of having 50

6 percent renewable energy sources by 2032."  Do you

7 recall giving that testimony?

8      A.   Yes.

9      Q.   In your opinion, does that concern that

10 the Commission specifically articulated in its

11 Order, has that concern been addressed by the

12 Settlement Agreement?

13      A.   Not at all.

14      Q.   Okay.

15           Can you also turn your attention to your

16 original direct testimony.  This is the testimony

17 that you filed back in March of 2015 that Mr. Gay

18 had questioned you about.

19      A.   Okay.

20      Q.   If you'd turn to pages 20 to 21, you

21 stated at line 2, "MAREC has suggested" --

22           MR. GAY:  Excuse me, Your Honor. This
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1 goes beyond the scope of the question that we

2 asked earlier.

3           MS. ELEFANT:  You questioned him about

4 his direct -- his amended direct testimony.

5           MR. GAY:  That doesn't mean you can ask

6 him questions about the entire document.

7           MS. ELEFANT:  I'm not asking about the

8 entire document; I'm asking about one line.  And

9 you had questioned him about his use of the term

10 "substantial" in that direct testimony, and then

11 you questioned him about how he defined

12 substantial testimony in the follow-up request,

13 data requests, so I have another question for him

14 about that, to put it in context.

15           CHAIRWOMAN KANE:  About the issue of

16 substantial?

17           MS. ELEFANT:  Not about substantial,

18 about the substantial and also long-term Power

19 Purchase Agreements.  I was just going to ask Mr.

20 Burcat his proposed condition in his initial

21 direct testimony was for substantial competitively

22 procured long-term contracts, and I wanted to ask
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1 him about his understanding of the term -- of what

2 he meant by long-term and how that compares to

3 what's in the Settlement Agreement here. That's my

4 sole question.

5           CHAIRWOMAN KANE:  Limited to crossing on

6 something that he already answered; is that what

7 you're saying?

8           MS. ELEFANT:  Yes.

9           CHAIRWOMAN KANE:  Go ahead, quickly.

10           BY MS. ELEFANT:

11      Q.   So, Mr. Burcat, you recall you responded

12 to questions about how initially MAREC had

13 proposed a condition for a minimum -- do you

14 recall being asked about what you considered to be

15 a substantial commitment for a wind purchase?

16      A.   Yes, I do.

17      Q.   Okay.  And when MAREC had originally

18 proposed a substantial wind purchase as a

19 condition, isn't it true that MAREC also had asked

20 for a substantial long-term purchase agreement as

21 part of the condition?

22      A.   That's correct.
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1      Q.   And are the -- what is the term of the

2 Power Purchase Agreement, or what is the term of

3 the Settlement Agreement that's been proposed, the

4 length of that Power Purchase Agreement?

5      A.   It would be 10 years, if it ever gets

6 signed.

7      Q.   In your opinion, is 10 years a long-term

8 Power Purchase Agreement?

9      A.   Well, I would say 10 years would be the

10 minimum, but we usually consider 10 to 20 years as

11 -- with the hopes that it would be 15 or 20 years,

12 because ratepayers get the higher benefits of a

13 longer term contract.

14      Q.   Okay.

15           And finally, earlier, there was

16 testimony from one or two witnesses to the effect

17 that the 100 megawatt purchase --

18           MR. GAY:  Your Honor, I think now

19 counsel --

20           CHAIRWOMAN KANE:  I think you're going

21 beyond the cross.  You're going to go beyond the

22 cross-examination --



Capital Reporting Company
Formal Case No. 1119 (Volume II)  12-03-2015

(866) 448 - DEPO
www.CapitalReportingCompany.com   © 2015

586

1           MS. ELEFANT:  Okay.  You're right. I

2 have nothing further.

3           CHAIRWOMAN KANE:  -- of what is

4 substantial.  Substantial may include the term but

5 --

6           MS. ELEFANT:  Sure.  Thank you.  I have

7 nothing further except to ask to move the

8 testimony into evidence.

9           CHAIRWOMAN KANE:  It's moved into

10 evidence.

11           Joint Applicants?

12           MR. GAY:  Yes, Your Honor, I'd like to

13 move the exhibit that was premarked as 8, but I'd

14 like to move that into the record as Joint

15 Applicants NSA-2, and the document that was

16 premarked as Joint Applicants 7, I'd like to move

17 that into the record as Joint Applicants NSA-3.

18           CHAIRWOMAN KANE:  They are so marked.

19           MR. GAY:  Thank you.

20           CHAIRWOMAN KANE:  Thank you.  You are

21 excused, Mr. Burcat.  Thank you.

22            (Witness excused.)
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1           CHAIRWOMAN KANE:  All right.  It's 5

2 o'clock.  We will -- are there any -- I think

3 that's all we're going to do today.  We will start

4 tomorrow morning with Mr. Martin and then Mr.

5 Hempling and come back to Mr. Hawkins for DC

6 Government, and that should probably take in the

7 morning tomorrow, it should not go past lunchtime

8 tomorrow.

9           That being nothing else, unless anybody

10 has any other procedural questions -- yes, sir?

11           MR. EILBOTT:  What time are we starting

12 tomorrow?

13           CHAIRWOMAN KANE:  10.  We'll start at 10

14 tomorrow.  We will reconvene at 10 a.m.

15           tomorrow with those three witnesses, and

16 then any wind-up procedural issues, and we should

17 probably be finished by around lunchtime tomorrow.

18           Okay.  Thank you very much. Nothing

19 further.  We are adjourned.

20            (Whereupon, the proceeding adjourned at

21            5 o'clock p.m.)

22
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1 C E R T I F I C A T E

2 I do hereby certify that I am a Notary Public

3 in good standing, that the aforesaid testimony was

4 taken before me, pursuant to notice, at the time

5 and place indicated; that said deponent was duly

6 sworn and/or affirmed to tell the truth, the whole

7 truth, and nothing but the truth; that the

8 testimony of said deponent was correctly recorded

9 in machine shorthand by me and thereafter

10 transcribed under my supervision with computer-

11 aided transcription; that the proceedings are a

12 true and correct record of the testimony given by

13 all witnesses; and that I am neither of counsel

14 nor kin to any party in said action, nor

15 interested in the outcome thereof.

16 WITNESS by hand and official seal this 4th

17 day of December, 2015.

18

19

20

21 __________________

22 Notary Public
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Constellation and GSA 
 

 
Subject 
Meeting between Constellation President and GSA Administrator on April 23, 2015  
 
Background 
Constellation is the competitive energy sales portion of the Exelon Corporation.  
Constellation sells natural gas, electricity, renewable power, energy projects, energy 
security projects and demand response across the nation.  Constellation’s parent firm, 
Exelon, owns the utilities Commonwealth Edison (Chicago); BG&E (Baltimore); and PECO 
(Philadelphia).  Exelon is attempting to merge with Pepco, Delmarva Power and Light and 
Atlantic City Electric at this time.  Constellation provides installed energy projects (similar to 
ESPCs) behind each of their regulated utilities.   
 
GSA Contracts with Constellation 
Competitive Electric – 15 contracts – est. annual value $176 million (2.65 billion kWhs/yr) 
Primary Clients – GSA regions; VA; Bur. of Prisons; Architect of Capitol; Smithsonian; SSA 
 
Competitive Gas – 10 contracts – est. annual value $3 million (688,000 million Dths/yr) 
Primary Clients – GSA regions; VA hospitals; Bur. of Prisons 
 
GSA has an ESPC contract with Constellation for a project in Region 4. 
 
GSA has areawide public utility contracts with ComEd; PECO; BGE; Atlantic City Electric; 
Delmarva Power and Light; and PEPCO 
 
Constellation Relevance to GSA 
In the competitive energy space, Constellation is one of only two national suppliers and is 
quite important to GSA.  GSA purchases the energy supplies and services that 
Constellation is marketing.  Constellation is an active bidder on nearly every competitive 
natural gas and electric supply procurement that GSA issues 
 
What Does Constellation Want 
Should the Exelon/PEPCO merger be approved, Constellation will seek to install energy 
saving/renewable energy equipment for Federal agencies in the PEPCO DC and MD 
territories using GSA’s Areawide Public Utility Contract in place with PEPCO.  Constellation 
wants to be considered for future ESPCs.  Constellation would also want to provide GSA 
with renewable power both grid-based and behind-the-meter.  
 
For More Information 
Mark Ewing, Director, Energy Division   Steve Sakach 
PBS, FMSP       Assistant Commissioner, PBS,FMSP 
(202) 329-1827      (202) 969-7956 
mark.ewing@gsa.gov     stephen.sakach@gsa.gov 

mailto:mark.ewing@gsa.gov


 
Utility Rate Intervention  

Review of authority and current actions. 
 
Under the Federal Property And Administrative Services Act of 1949, the General Services 
Administration (GSA) has management responsibility for ensuring that the Government makes 
economical purchases of public utility services.  To ensure that utility rates are reasonable, GSA 
intervenes or authorizes other Federal agencies to intervene in State regulatory hearing on retail 
rate increases proposed by utility companies.   
 
In general GSA strives to administer this responsibility across four areas: 
 --All significant rate increase proposals are identified and reviewed. 
 --GSA provides its staff adequate guidance to make intervention effective. 
 --GSA maintains adequate control over rate case delegations to other agencies 

--GSA has sufficient information to measure and evaluate the effectiveness of its 
intervention. 
 

During the past several years, the cost of public utility services has increased substantially.  
DOE estimates that the Federal government spends approximately $6 billion on building related 
energy consumption annually.  GSA also estimates that, during fiscal year 2015, utility 
companies requested rate increases totalling over $x billion and that corresponding estimated 
potential impact on additional Government costs was at least $xx million. 
 
State regulatory agencies conduct hearings to establish retail electric and gas utility rates.  In 
these hearings, utility companies present economic, engineering, accounting and financial data 
to justify their rate increases.  Consumers affected by the increases may intervene by providing 
testimony and other documentation in support of consumer interests, cross-examining utility 
company witnesses, and filing briefs. 
 
 GSA’s regulatory intervention program resides within PBS’s Office of Facilities Management 
and specifically as part of an interdisciplinary Energy Division which contains GSA’s principal 
energy consumption tracking system, renewable energy contracting, Demand Response 
activities, regulated and deregulated utility procurement center, national advanced metering 
system and, building energy efficiency investment program specializing in energy and water 
audits as well as energy retrofit investments. The collaborative environment allows GSA to 
leverage engineering, procurement, policy with regulatory economics offering a unique 
perspective from which to monitor utility industry activities.  Specifically, the Rate Intervention 
group is responsible for identifying utility companies’ rate increase proposals and, with the 
assistance of GSA’s Office of General Counsel, analyzing the proposals and providing the 
technical expertise needed for developing and presenting the Government’s position in 
regulatory hearings. During recent fiscal years, GSA presented and defended testimony in x 
rate cases in which utility companies requested increases totaling about $xx million.    These 
cases had an estimated annual impact of nearly $xx million on Federal consumers.  GSA 
estimated cost savings of approximately $xx million for rate cases finalized in fiscal year x. 



 
GSA frequently delegates intervention authority to other Federal agencies having a monetary 
interest in rate cases.  For example, in fiscal year xx, delegated authority was provided to other 
Federal agencies to intervene in xx States.   GSA maintains information on these activities 
through monthly conference calls and semi-annual reporting. 
 
To administer its intervention responsibilities effectively, GSA must identify all significant rate 
cases, perform analyses of the rate proposals, and decide which are worth pursuing.   GSA 
contracts for a comprehensive regulatory news service which it shares with all delegations that 
reports new rate cases and tracks progress of proceedings. According to industry information, 
there are over 4,000 utility companies across the nation of which no less than 150 are major 
service providers to Federal installations.  Most of these companies have rate cases before 
regulators at any given time. 
 
When GSA identifies a proposed rate increase, it estimates the potential additional costs to 
Federal agencies.  GSA generally does not intervene in a rate case unless the potential 
increases could result in at least $x million in additional Federal expenditures.   Since GSA only 
has cost information on its own inventory, it depends on delegations to represent Federal 
consumers where their cost impacts trigger this level of cost savings.   To administer this 
program across the Federal inventory GSA would need access to current utility expenditures for 
all agencies.  GSA is currently reviewing contract expenditures in FPDS-NG to verify this cost 
information exists. 
 
Although the primary areas of inquiry in rate cases are well defined, the   
issues involved are very complex and highly technical.  In attempting to establish its financial 
rate of return, public utilities use the expert testimony of economists and securities analysts.  
Likewise, the State regulatory agencies use technical specialists to provide independent 
information.  Therefore, to effectively protect the Government’s interests in regulatory 
proceedings, GSA must have, or be able to call upon technical specialists.   
 
Because GSA does not have a sufficient number of experienced technical staff for intervention 
at present, the Energy Division hired a utility rate expert to present the Government’s position in 
all rate cases.   
 
GSA delegates intervention authority to other Federal agencies, primarily the Department of 
Defense, since its staffing is limited and unable to represent the Government’s consumer 
interests in all significant rate cases.  Since most proposed rate increases will affect more than 
one Federal agency, an agency with delegated intervention authority has the responsibility for 
representing all Federal consumer interests in the utility supplier’s service area.  Under a 
statement of understanding with the Department of Defence, GSA is responsible for 
coordinating delegated intervention efforts to ensure that they are being performed effectively.  
To achieve this, GSA requires agencies to provide copies of testimony and briefs to GSA’s rate 
intervention point of contact.  Finally, GSA maintains a matrix which divides up the nation 
between GSA and delegations by State.  



 
Areas of improvement for GSA’s rate intervention program include providing GSA management 
with a better perspective on the intervention efforts which include but are not limited to the 
following three areas: 
 

--GSA’s position on each of the major issues involved in rate cases and the regulatory 
agency’s ruling on GSA’s position beyond pure economic impacts to include renewable energy, 
demand response, energy reliability, distributed generation and interconnection. 

--The role of other intervenors. 
--Major cost saving contributions that can be directly attributed to GSA’s intervention. 
 

Summary of GSA and Pepco/Exelon Interactions Formal Case No. 1119 Exelon/PEPCO 
Merger 
  
GSA has been a party in the Pepco/Exelon case that was initiated in May of 2014.  GSA took no 
formal position on the merger for or against.  In addition, the Department of Justice did not 
oppose the merger on Anti-Trust grounds.  GSA participated in the Commission ordered 
confidential settlement meetings and actively argued on behalf of Federal interests, particularly 
concerning distribution of any benefits to customers.  GSA met with Pepco/Exelon on February 
20, 2015 to discuss confidentially items important to GSA in addition to a fair distribution of any 
merger benefits to Federal customers.  Those items of importance concerned support for: 
distributed generation, microgrids, existing standby rates, virtual net metering and utility energy 
savings contracts (UESCs).  No agreements were reached.  GSA made it clear that the Federal 
government was a large current and future customer of Exelon and that GSA and the Federal 
government already conducted a significant amount of business with Exelon companies 
including the purchase of electric distribution (Chicago, Philadelphia, Baltimore), electric and 
natural gas supply and energy and utility energy savings performance contracts 
(ESPCs/UESCs).  
  
The Commission denied the merger on August 27, 2015.  On October 5, both the City and 
Pepco had separate discussions with GSA and presented a settlement agreement that was 
ready for filing the following day.  GSA was not offered to be part of the settlement agreement or 
to alter the terms thereof.  The City (Tommy Wells) concured that there were no tangible 
benefits for Federal/commercial customers and no firm offers were made to include GSA in the 
settlement.  Pepco concurred that there were no immediate benefits for Federal customers.  
Pepco was still interesting in discussing items of concern, but they would not be included in a 
binding settlement agreement.  Following the submission of the signed Nonunanimous 
Settlement Agreement on October 6, the Commission reopened FC 1119 to obtain comments 
on the Settlement.  The week before testimony was due on the Settlement Agreement (i.e. Nov. 
17, 2015), Pepco again reached out to GSA wanting to discuss potential settlement items.  GSA 
reiterated the same items from the Feb. 20, 2015 meeting.  Pepco was clearly not terribly 
interested in making any serious offers to GSA and discussions broke down in short order.  That 
was the last contact between GSA and Pepco/Exelon.  GSA filed its Initial Brief on December 
16, 2015 and its Reply Brief on December 23, 2015 arguing for rate protections for all DC 



ratepayers, the Federal government included, through a rate freeze, and asking that the 
microgrid provisions of the settlement be modified.   
 



DC Gov’t Conditions Breakout 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Other DGS/DC Conditions spelled out in Mark’s Testimony 
 
(1) Joint Applicants will continue PEPCO’s policy of providing “Green Button 
Connect” interval data to all customers;  
(2) Joint Applicants will provide real-time or same-day five-minute interval 
data to customers that request it, so that DGS can fully participate in the 
demand response markets;  
(3) Joint Applicants will continue to fund the AMI and smart grid 
investments that are currently being provided by PEPCO;  

PSC Merger Monitor 
resources 

$18,000,000 6yrs 

PSC DER Staff $500,000 Annually 
PSC Franchise 
Proceeding (Utility 
2.0) 

$2,500,000 1 time 

   Direct Credit $4,150,000 1 time 
Charitable Giving ? based on 

PEPCO ‘12 
10 yrs 

   Sust. DC Fund $95,000,000 5 yrs 
CAEA 
Implementation 

$70,000,000 1 time 

DER R&D, DDOE 
select 

$2,000,000 1 time 

   Total (before DGS) $192,150,000  
   DGS Specific 
Conditions 

  

50 MW Solar in DC Undefined 
How 

 

200 MW Wind in 
Region 

Undefined 
How 

 



(4) Joint Applicants will not increase costs or delay permitting and 
approvals related to data access; and  
(5) Joint Applicants will dedicate a liaison to work with DGS on AMI, smart 
grid, data efforts, and demand response programs.  
 
(1) Joint Applicants will invest in at least 50 MW of distributed generation 
assets (e.g., photovoltaics and solar thermal) within the District;  
(2) Joint Applicants will invest in at least 200 MW in renewable energy 
supplies (e.g., wind and solar) for the District within PJM;  
(3) Joint Applicants will not increase interconnection costs; and  
(4) Joint Applicants will not unreasonably delay permitting and approval 
processes.  
 
(1) Joint Applicants will continue to support and invest in DGS’ 
comprehensive data acquisition program; and  
(2) Joint Applicants will allocate resources, (e.g., staff with expertise in data 
acquisition and analysis) to assist DGS in the development of this program, 
thereby ensuring that the merger provides actual net benefits to the 
District.  
 
(1) Joint Applicants will assist DGS in deploying microgrids, district energy 
systems, cogeneration, and storage technologies, including insuring that 
interconnection rules enhance the District’s ability to adopt these 
strategies, not interfere with it; and  
(2) Joint Applicants will assist DGS in its demand response programs that 
reduce peak demand in the District.  

The Market Monitor proposes potential mitigation measures that could be 
required as a condition of merger if the Commission determines that such 
measures are needed. Such mitigation measures include, in summary:  

(i) a commitment to remain in PJM;  
(ii) independent interconnection studies;  
(iii) periodic review of transmission-system element ratings,  
(iv) non-discriminatory access to natural gas supply and  
(v) improved competitive access for non-incumbent transmission 

project developers. 
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DDOT Underground Improvement Charge 
 

 
Subject 
Proposed District Department of Transportation Underground Electric Company 
Infrastructure Improvement Charge  
 
Background 
In response to service quality complaints by residential electric customers and failure by 
PEPCO to obtain regulatory approval for large scale changes to the distribution network as 
proposed, the Mayor of the District of Columbia and PEPCO negotiated a plan 
subsequently approved by the District of Columbia City Council to move a significant 
portion of the above ground electric system underground.  That plan is embodied in Act 20-
290 – the Electric Company Infrastructure Improvement Financing Act of 2014 (Act) which 
was effective May 3, 2014.  Improvement projects under the Act will be financed two (2) 
different ways.  The first approach and ultimately the larger will be through direct PEPCO 
investments that will become regulatory assets and recovered through PEPCO rates.  The 
second financing approach will be through the issuance of bonds issued by the District of 
Columbia’s Department of Transportation (DDOT) in an amount not to exceed $375 million.  
The DDOT will construct various underground infrastructure improvements with these funds 
and upon their completion sell the assets to PEPCO for $1.  To pay for the bonds, a DDOT 
Charge will be assessed on electric customers in the District by PEPCO.  It is estimated 
that payment will be for an 18 year period and that $14.7 million in bond servicing costs 
must be recovered from District electric customers each year.  PEPCO’s only role with 
respect to the DDOT Charge is to collect funds sufficient to pay the DDOT’s bonds.  
PEPCO is not responsible for payment of the bonds.  Public Service Commission of the 
District of Columbia (PSCDC) Formal Case No. 1121 has been initiated to determine the 
appropriate allocation of costs among PEPCO’s customer classes. 
 
GSA’s Role 
Pursuant to Sections 201(a)(4) and 205(d) of the Federal Property and Administrative 
Services Act of 1949, as amended (40 U.S.C. 481(a)(4) and 486(d)), GSA is tasked with 
representing the consumer interests of the executive agencies of the Federal Government 
before utility regulatory bodies.  Given the Federal Government’s significant size in the 
District, GSA routinely participates in utility rate cases before the PSCDC, including Case 
No. 1121, to represent the Federal Government’s consumer interests. 
 
Issue 
Because the incidence of the DDOT Charge within the Act is directly on electric customers 
and not on the utility (i.e. PEPCO), the DDOT Charge appears to be a tax on the Federal 
Government as a consumer similar to a sales tax.  As such, GSA and other Federal 
agencies would be exempt from and barred from paying the DDOT Charge.  GSA’s Office 
of General Counsel has referred the matter to the appropriate office in the Department of 
Justice (DOJ) for review.  Counsel at the Architect of the Capital and the General 
Accountability Office have also coordinated with GSA counsel and, while not bound by DOJ 
opinion, await DOJ’s view on this matter. 
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DDOT Underground Improvement Charge 
 

 
Impacts to GSA and Federal Community 
Based on the charges proposed in Case No. 1121, GSA has calculated that DDOT 
Charges would cost GSA approximately $1 million per year for an 18 year period beginning 
in 2015.  GSA purchases power directly for a large group of Federal and International 
accounts and coordinates closely with the Department of Defense and the Department of 
State.  Our calculation of total annual impacts of the DDOT Charge for the non-GSA 
Federal and International accounts would exceed an additional $3.6 million per year without 
including agencies such as the U.S. Post Office.  Our rough calculation indicates that over 
31% of the bond’s debt service would come from the Federal/International community. 
 
Recommendation 
Formal comments are due on October 9, 2014 in Case No. 1121.  The Energy Division 
recommends that GSA inform the PSCDC that the proposed DDOT Charge may be 
considered a tax from which the Federal government may be immune in formal comments 
on October 9, 2014.  In the event that all parties continue forward, the Energy Division 
believes that it would be prudent to put the PSCDC on notice that DDOT Charges may 
need to be reallocated among PEPCO customers. 
 
Sensitivity 
The Act was a political creation that bypassed nearly all normal regulatory channels.  The 
Act will generate electric system improvements in mostly residential areas that will be paid 
for disproportionately by large commercial customers (i.e. the Federal community) that 
already enjoy underground service.  If the Federal community is exempt from the DDOT 
Charge it would probably not alter the underground improvement project, however, it would 
alter the level at which other customers pay for such charges and could have an impact on 
the bond rating received.  Charges would go up primarily for non-exempt commercial and 
residential customers.   
 
Timeline 
In order for GSA’s Energy Division, working in concert with legal counsel, to complete its 
testimony in a timely manner, a decision on whether to submit the recommended testimony 
must be made no later than October 8, 2014.   
  
Coordination 
 
 -PBS 
 -Legal 
 -Administrator 
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I. INTRODUCTION AND PURPOSE OF TESTIMONY 1 

Q. Please state your name and business address for the record. 2 

A. My name is Michael Bodaken.  My business address is 1101 30th Street, NW, Suite 3 

100A, Washington, D.C. 20007. 4 

 5 

Q. By whom are you employed and in what capacity? 6 

A. I am the President of the National Housing Trust (NHT) and National Housing Trust-7 

Enterprise Preservation Corporation (NHT-Enterprise).  NHT and NHT-Enterprise are 8 

501(c)(3) non-profit organizations dedicated to safeguarding existing multifamily 9 

affordable housing.  10 

 11 

Q. Please describe your duties at NHT and NHT-Enterprise. 12 

A. As President, I oversee business planning, technical assistance and public policy devoted 13 

to financing the preservation of existing affordable, rental housing and the deployment of 14 

private and public funding to make affordable rental housing more energy efficient. 15 

 16 

Q. Please describe your professional experience. 17 

A. I have 30 of years of experience in housing policy and finance. During my term as 18 

President, NHT has preserved more than 25,000 affordable multifamily homes, requiring 19 

combined acquisition and rehabilitation financing of over $1 billion. Prior to joining 20 

NHT, I served as the Deputy Mayor for Housing for the City of Los Angeles, California. 21 

Prior to joining the Mayor’s office I worked as a legal aid attorney for San Fernando 22 



 2

Valley Neighborhood Legal Services and the Los Angeles Legal Aid Foundation, 1 

specializing as a housing litigator.    2 

 3 

NHT is a nationally recognized leader and has considerable policy expertise and practical 4 

experience in reducing energy use in affordable housing through energy efficiency 5 

retrofits and the use of renewable energy sources. NHT regularly engages with utilities 6 

and regulators to advance effective energy efficiency programs and to overcome the 7 

challenges to serving the multifamily housing sector with utility energy efficiency 8 

resources.  9 

 10 

I am a frequent moderator and panelist at regional and national housing conferences 11 

concerning energy conservation in multifamily housing. 12 

 13 

Q. Please describe the mission and activities of NHT 14 

A. The NHT is a not-for-profit organization dedicated to protecting and improving existing 15 

multifamily affordable housing so that low-income individuals and families can live in 16 

quality neighborhoods with access to opportunities. As a leading affordable housing 17 

policy institution, NHT works to ensure that low-income renters can benefit from energy 18 

efficient, healthy homes. NHT has long recognized that keeping energy costs low in 19 

multifamily housing is critical to maintaining affordable homes for low-income families. 20 

Together with its partners, NHT has been working to overcome the challenges to serving 21 

the multifamily housing sector with utility energy efficiency resources. In recognition of 22 
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its leadership in this field, the Alliance to Save Energy bestowed upon NHT the 1 

Andromeda Star award for energy efficiency. 2 

 3 

Q. Please describe the mission and activities of NHT-Enterprise 4 

A. The National Housing Trust-Enterprise Preservation Corporation (NHT-Enterprise) is a 5 

not-for-profit organization that is an affiliate of NHT and is also located at 1101 30th 6 

Street, NW, Suite 100A, Washington, DC 20007.  NHT-Enterprise is one of the largest 7 

owners of affordable multifamily housing in the District of Columbia. NHT-Enterprise 8 

owns 630 affordable apartments in 15 multifamily buildings in the District of Columbia.  9 

The average household income of NHT-Enterprise’s residents is $26,000 per year.  Our 10 

Pepco utility bill in 2013 was $330,000. 11 

 12 

Q. Have you previously submitted testimony before federal and/or state bodies related 13 

to utility regulation? 14 

A. I have not previously submitted testimony before federal and/or state bodies related to 15 

utility regulation. I have testified multiple times before Congress on matters related to 16 

housing policy and finance.  17 

 18 

Q. What is the purpose of your testimony? 19 

A. The purpose of my testimony is to describe the importance of increased energy efficiency 20 

investment and robust support for low-income consumers in the District, in order to 21 

preserve affordable housing, protect vulnerable residential households, preserve 22 

environmental quality and support the economy of the District. 23 
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 1 

These issues are relevant to determining whether the proposed Merger is in the public 2 

interest, and the effect of the Merger on two of the seven factors identified by the 3 

Commission, specifically (1) the effect of the Merger on ratepayers and the economy of 4 

the District and (2) the effect of the Merger on the conservation of natural resources and 5 

preservation of environmental quality.  In that context, I make recommendations below 6 

regarding the benefits that Exelon should provide in order to help ensure that the Merger 7 

meets the “public interest” standard and the two factors just noted.   8 

 9 

II. THE NEED AND OPPORTUNITY FOR ENERGY EFFICIENCY INVESTMENT 10 

IN THE DISTRICT OF COLUMBIA’S HOUSING STOCK 11 

Q. Can you describe the housing stock in the District of Columbia as it relates to the 12 

need for energy efficiency investment? 13 

A. The District of Columbia has an unusually high percentage of housing units in 14 

multifamily buildings, particularly large multifamily buildings.  More than half (51%) of 15 

the housing units in the District are in buildings with 5 or more units and more than a 16 

third (35%) are in buildings with 20 or more units.
1
  The District also has an unusually 17 

high percentage of extremely old housing units.  More than a third (35%) of the housing 18 

units in the District were built before 1939, making them more than 75 years old.  The 19 

vast majority (94%) of the housing units in the District are more than 15 years old. 20 

 21 

                                                 
1
 Unless otherwise indicated, the data for this and the following answer are drawn from American 

Community Survey 5-year estimates for 2008-2012.  See Attachment A. 
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Q. Does the housing stock in the District of Columbia differ significantly from the 1 

housing stock in Exelon’s utility service territories? 2 

A. Yes. The District has a significantly higher proportion of housing units in buildings with 3 

5 or more units as compared to Exelon’s utility service territories:
2
 4 

Utility  % Housing Units in Multifamily 

Buildings 

Pepco- DC 51% 

Commonwealth Edison 26% 

BGE 24% 

PECO 18% 

 5 

Q. Can you describe the housing and financial circumstances of the households living 6 

in the District of Columbia? 7 

A. The District of Columbia has a larger than average number of renters as opposed to 8 

homeowners, and the majority of low income households in the District of Columbia are 9 

renters.  The majority of occupied housing units (58%) are occupied by renters.  That is 10 

significantly higher than the average for the United States of only 35%.  In the District, 11 

among households with incomes less than $50,000
3
 per year, 78% are renters.

4
 12 

 13 

                                                 
2
 Analysis conducted by the National Housing Trust and Elevate Energy. GeoSpatial Map Layers of the 

service territories of Commonwealth Edison, PECO, and BGE were used to identify the census tracts 

located in each service territory. Census data from the 2012 American Community Survey 5-year 

estimates (Table B25024 Units in Structure) for each census tract were aggregated to determine the total 

number and percentage of multifamily housing units in each service territory.   
3
 Note that a 2-Person household making $54,100/year in the Washington, D.C. metropolitan area is 

considered low-income according to the U.S. Department of Housing and Urban Development Income 

Limits.  
4
 See Attachment B, 2011-2013 American Community Survey 3-Year Estimates, Tenure By Housing 

Costs As A Percentage Of Household Income In The Past 12 Months. 
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About half (49%) of the renters in the District are “housing-cost burdened,” meaning they 1 

pay more than 30% of their monthly income for combined rent and utilities.
5
  Not 2 

surprisingly, the problem is even worse among lower-income households: more than 3 

three-quarters (77%) of rental households earning less than $50,000 per year are housing-4 

cost burdened.  Looking at number of households, rather than percentages, there are 5 

about 59,000 households in the District with incomes less than $50,000 and that pay more 6 

than 30% of their monthly income for rent and utilities. 7 

 8 

The District has a large and growing population living in poverty.  According to the D.C. 9 

Fiscal Policy Institute, poverty in the city has risen 25 percent since 2007.
6
  For low 10 

income residents of the District, reducing energy costs would significantly reduce 11 

pressure on family budgets, freeing up income to pay for health care, child care, 12 

education and other needs.
7
 In addition, reducing operating expenses in multifamily 13 

buildings frees up capital that can be used to address maintenance repair needs or make 14 

other necessary improvements while keeping rents affordable. 15 

 16 

                                                 
5
 The American Community Survey uses “Gross Rent” which includes the cost of utilities and heating 

fuel.  See U.S. Census, American Community Survey And Puerto Rico Community Survey 2013 Subject 
Definitions, available at 

http://www.census.gov/acs/www/Downloads/data_documentation/SubjectDefinitions/2013_ACSSubject

Definitions.pdf. 
6
 Jenny Reed and Wes Rivers, Poverty in DC Has Jumped Significantly Since 2007, (DC Fiscal Policy 

Institute October 6, 2014), available at http://www.dcfpi.org/wp-content/uploads/2014/10/ACS-Write-

Up.pdf. 
7
 See Gary Pivo (2014) Unequal access to energy efficiency in US multifamily rental housing: 

opportunities to improve, Building Research & Information, 42:5, 551-573. Even where building owners 

pay utility bills, tenants are benefited because buildings are more likely to remain affordable with lower 

utility and maintenance costs. 
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Q. Can you describe the opportunity for energy efficiency investment in the District of 1 

Columbia? 2 

A. The District’s aging housing stock and large number of multifamily buildings present 3 

both a need and an opportunity.  A review of multifamily energy efficiency programs in 4 

2012 showed that comprehensive retrofits can cost-effectively improve the efficiency of 5 

multifamily buildings by 30% for natural gas and 15% for electricity.
8
 6 

 7 

NHT and NHT-Enterprise’s experiences in the District of Columbia demonstrate the 8 

potential for significant cost-effective energy efficiency improvements in the multifamily 9 

housing stock.  NHT-Enterprise will soon complete the retrofit of Channel Square 10 

Apartments in Southwest D.C. The retrofit is expected to reduce energy usage by 20%. 11 

The proposed energy efficiency measures are expected to pay back in 8 years and last 30-12 

40 years. Channel Square is part of an overall effort to green the entire Southwest DC 13 

Waterfront community and improve the living experience for residents.  In our other 14 

properties in the District, often with the help of the D.C. Sustainable Energy Utility 15 

(DCSEU), NHT-Enterprise has achieved consumption savings of more than 20% per 16 

building. 17 

 18 

NHT-Enterprise expects to achieve similar savings levels across its portfolio.  To that 19 

end, NHT-Enterprise has signed a pledge through the U.S. Department of Energy’s Better 20 

Buildings Challenge to reduce energy usage in its portfolio by 20% by the year 2020. 21 

 22 

                                                 
8
 Anne McKibbin, Anne Evens, Steven Nadel and Eric Mackres, Engaging as Partners in Energy 

Efficiency: Multifamily Housing and Utilities (CNT Energy and ACEEE, January 2012) available at 

http://www.aceee.org/sites/default/files/publications/researchreports/a122.pdf. 
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Q. Can you describe the challenges, including market barriers, which make it difficult 1 

to energy retrofit affordable multifamily housing? 2 

A. A common barrier in low-income multifamily housing is the limited cash flow that the 3 

building generates. Consequently, affordable multifamily owners typically lack upfront 4 

capital to pay for efficiency improvements, or fail to generate sufficient cash flow to 5 

support taking on a new loan to pay for energy efficiency improvements. 6 

 7 

Another common programmatic barrier is the lack of utility energy efficiency programs 8 

tailored to the multifamily housing stock. Utilities provide commercial or residential 9 

incentives for which multifamily may be eligible, but utilities often fail to specifically 10 

target affordable rental housing. Typically, utility residential retrofit programs do not 11 

address common area efficiency needs such as upgrading common area lighting or central 12 

heating system. Utility-funded commercial programs often do not provide incentives for 13 

reducing energy in residential living spaces.  14 

 15 

Q. What are the implications of these barriers for low-income renters? 16 

A. Specific remedies are necessary to overcome the challenges of implementing energy 17 

usage reduction strategies in multifamily affordable housing, including the availability of 18 

sufficient funding for energy efficiency improvements. In addition, efficiency programs 19 

must be tailored to multifamily housing so that owners have easy access to incentives that 20 

comprehensively address the whole building’s efficiency needs. The lack of such 21 

remedies has meant unequal access to energy efficiency in U.S. multifamily rental 22 

housing. According to recent research by Gary Pivo of the University of Arizona, 23 



 9

multifamily units occupied by low income renters had 4.1 fewer energy efficiency 1 

features in 2005 and 4.7 fewer in 2009 compared with other households.
9
 2 

 3 

Q. Are there program models that can overcome these barriers to energy efficiency 4 

investment in the District, provided there are sufficient financial resources? 5 

A. Yes.  Despite these barriers, NHT-Enterprise and others have achieved significant cost-6 

effective energy savings in multifamily buildings in the District.  The D.C. Sustainable 7 

Energy Utility (DCSEU) provides financial support and technical assistance to 8 

incorporate energy efficiency measures when low-income multifamily properties are 9 

undergoing major renovation.  This is the most effective time to undertake meaningful 10 

energy efficiency retrofits.  DCSEU also provides whole building measures, addressing 11 

common areas and apartments, as another way of maximizing cost-effective energy 12 

efficiency investments.  By way of example, NHT-Enterprise has received $413,500 in 13 

funding from the DCSEU to make efficiency improvements to 430 affordable apartments 14 

throughout the District of Columbia.  15 

 16 

The District was identified by the American Council for an Energy-Efficient Economy 17 

(ACEEE) as one of four states with the greatest improvement in ACEEE’s Energy 18 

Efficiency Scorecard.  In the District, the ramping up of programs by the D.C. 19 

Sustainable Energy Utility and the policies emphasized in the District’s sustainability 20 

plan were major contributors District’s improvement.
10

 While progress has been made, 21 

                                                 
9
 Gary Pivo (2014) Unequal access to energy efficiency in US multifamily rental housing: opportunities 

to improve, Building Research & Information, 42:5, 551-573. 
10

 Annie Gilleo et al., The 2014 State Energy Efficiency Scorecard (American Council for an Energy-

Efficient Economy, October 2014), available at http://www.aceee.org/. The State Energy Efficiency 
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there is still room for improvement given that D.C. ranked 21
st
 out of 51 jurisdictions 1 

evaluated for the report.   2 

 3 

III. ENERGY EFFICIENCY INVESTMENT AND THE PUBLIC INTEREST 4 

Q. How does the need and opportunity for energy efficiency investment and support 5 

for low-income consumers relate to the proposed Merger? 6 

A. It is my understanding that the proposed Merger will be approved only if the Commission 7 

determines that the Merger “will be in the public interest” (D.C. Code § 34-504) and will 8 

“produce[] a direct and tangible benefit to ratepayers” (Order Nos. 17530 and 17597).  In 9 

making that determination, the Commission has identified seven factors.  These factors 10 

include “the effect of the transaction on… [r]atepayers, shareholders, the financial health 11 

of the utilities standing alone and as merged, and the economy of the District” and “the 12 

effect of the transaction on… (c)onservation of natural resources and preservation of 13 

environmental quality.”  (Order No. 17597 at 61).  14 

 15 

Q. How will energy efficiency investment and support for low-income consumers 16 

support the public interest? 17 

A. As the Commission has noted, consideration of the impact of regulatory actions on 18 

ratepayers includes “pay[ing] special attention to the impact… on low-income ratepayers 19 

and persons on fixed incomes.”  (Order No. 17597 at 59). 20 

 21 

                                                                                                                                                             

Scorecard benchmarks states across six policy areas – utility policies and programs, transportation 

initiatives, building energy codes, combined heat and power development, state government-led 

initiatives, and state-level appliance standards. 
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If the proposed Merger guarantees adequate investment in energy efficiency, with a 1 

particular focus on affordable multifamily housing, it will provide a number of benefits: 2 

• There are direct benefits to the owners and residents of the treated properties, in 3 

the form of lower utility bills, lower maintenance costs, and increased comfort 4 

and health and safety; 5 

• Energy efficiency investments can benefit all ratepayers by reducing demand and 6 

therefore reducing the need for investment in additional generation and 7 

transmission capacity; 8 

• Energy efficiency investments in affordable multifamily housing help to preserve 9 

the stock of such units, increasing the impact of other investments in affordable 10 

housing, such as Low Income Housing Tax Credits and affordable housing 11 

financing from the D.C. Housing Finance Agency and D.C. Department of 12 

Housing and Community Development (DHCD); 13 

• Energy efficiency retrofits provide business and employment opportunities to 14 

local contractors and members of the building trades;
11

 15 

• Energy efficiency investments frequently result in sizeable and economically 16 

meaningful “non-energy benefits” such as reduced asthma and other illnesses, 17 

reduced water usage and less tenant turnover;
12

 and 18 

• Improved energy efficiency conserves natural resources and preserves 19 

environmental quality by reducing the need for fossil fuels.
13

 20 

                                                 
11

 The testimony submitted by Susan Tierney supports this point.  She predicts that spending the proposed 

$14 Million CIF on Energy Efficiency Measures will create over 400 jobs in the District (S.F. Tierney 

Direct Testimony, Table SFT-5). 
12

 See Pivo, supra (“Better efficiency would allow renters to increase spending on food, healthcare and 

other essentials. This is not only an economic issue: it has implications for household health, social equity 

and environmental problems tied to energy consumption.”) 
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Q. Is there evidence that improving the energy efficiency of homes of low- to- 1 

moderate-income families is a sound economic development and job creating 2 

strategy? 3 

A. Yes, according to the American Council for an Energy Efficient Economy (ACEEE): 4 

“Programs that provide efficiency services to… cash- and credit constrained customers 5 

can have positive economic development impacts on local communities because these 6 

customers have other unmet needs and therefore are more likely than the average 7 

customer to immediately spend the money they save. For example, every dollar invested 8 

in efficiency in low-income households through the Weatherization Assistance Program 9 

results in $2.53 in energy and non-energy benefits for a community.”
14

 10 

 11 

Q. Can you generally quantify the energy efficiency needs of housing in the District and 12 

the available resources to meet that need? 13 

A. Yes.  As discussed above, the District has a large number of very old housing units 14 

(273,611 more than 15 years old, including 102,770 units in structures built before 1939).  15 

This implies a very large need for energy efficiency investments.  The District also has a 16 

large number of multifamily units (153,115) and a large number of low-income renters 17 

that are housing-cost burdened.   In comparison to the need, the D.C. Sustainable Energy 18 

                                                                                                                                                             
13

 For example, reducing energy usage by 20% in 6,000 multifamily rental units would reduce carbon 

emissions by 10,080 metric tons, the equivalent of approximately 11,000,000 pounds of coal burned. 

According to the EIA Residential Energy Consumption Survey of 2009, the average multifamily rental 

household in the D.C. region consumed 41.5 million Btus annually, or just over 12,000 kilowatt-hours of 

electricity. According to the EPA’s Greenhouse Gas Equivalencies Calculator, this amount of 

consumption results in 8.4 metric tons of carbon dioxide emissions. Reducing energy usage by 20% 

would cut carbon emissions by 1.7 metric tons per multifamily rental household, or 10,080 metric tons for 

6,000 multifamily rental households.     
14

 ACEEE. “Energy Efficiency and Economic Opportunity” Fact Sheet, available at 

http://www.aceee.org/fact-sheet/ee-and-economic-opportunity.  
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Utility spent only $2.8 million in 2013 on Low-Income Multifamily Initiatives and served 1 

2,800 households.
15

  The Weatherization Assistance Program, which serves single family 2 

homes as well as multifamily buildings, only had $4 million available in Program Year 3 

2013, with $2 million of that amount coming from utility funds.
16

  There is both the need 4 

and opportunity for significantly more investment in multifamily energy efficiency. 5 

 6 

Q. How do the direct financial benefits that the Joint Applicants are proposing differ 7 

from what was provided to customers from the recent Exelon merger with 8 

Constellation?   9 

A. The proposed CIF provides a very small benefit per customer compared to a recent 10 

merger involving Exelon.  When Exelon acquired Constellation and took over Baltimore 11 

Gas & Electric (BGE) in Maryland, it provided benefits about 4 times higher, on a per 12 

customer basis, as can be seen in the following table:  13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

                                                 
15

 MAKING AN IMPACT: Building a brighter economic, environmental, and energy future for the 

District (DC Sustainable Energy Utility 2013) available at https://www.dcseu.com/docs/about-

us/DCSEU_FY13_Annual_Report_Web.pdf. 
16

 National Association for State Community Services Programs, Weatherization Assistance Program 

Funding Survey PY 2013, available at 

http://www.waptac.org/data/files/website_docs/reports/funding_survey/nascsp-2013-wap-

summary_final_spread.pdf. 
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Direct and Traceable 

Financial Benefits 

Exelon’s Proposal for D.C. 

Pepco Customers 

Exelon’s Merger Agreement for 

BGE Customers 

 

Direct Credit for 

Ratepayers: 

 

$50 credit for each customer 

(totaling around $14 million)  

 

$100 credit for each residential 

customer within 90 days of the 

merger (totaling around $112 

million)  

 
OR AND 

Customer Investment 

Fund:  

$14 million for  

• Low-income rate assistance 

• Energy efficiency measures 

• Other programs as directed 

by the DC PSC 

$113.5 million for: 

• Long-term energy efficiency 

benefits 

• Low-income energy assistance 

• Zero-interest and low-interest 

financing for energy efficiency 

and conservation projects 

• Targeted energy efficiency 

programs for businesses 

• Other innovative programs 

related to energy efficiency 

 1 

Non-financial benefits from the proposed Merger are also much less significant than the BGE 2 

takeover: 3 

Non-Financial 

Benefits 

Exelon’s Proposal for D.C. 

Pepco Customers 

Exelon’s Merger Agreement for 

BGE Customers  

 

New HQ: 

  

New Headquarters in Baltimore City 

for the combined company’s 

competitive energy business and 

renewable energy development 

 

Renewables 

Development: 

 $30 million to the state  for 

development of offshore wind 

Renewables 

Research: 

 $2 million to a MD institute of higher 

learning to support research and 

development of wind energy 

 

Charitable Giving: At least $1.6 million/year for 

10 years for charitable 

contributions and community 

support in D.C. 

An average of $7million/year for 10 

years for charitable contributions and 

community support in MD 

Supplier Diversity:  Support for supplier diversity MOU 
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Q. What do you recommend the proposed Merger provide in order to meet the public 1 

interest standard and satisfy the factors identified by the Commission? 2 

A. I recommend that the Commission should find that the proposed merger is not in the 3 

public interest unless the direct and tangible financial benefits of the proposed Merger, 4 

consisting of the Customer Investment Fund and any direct credits to ratepayers, are on 5 

the same order of magnitude (approx. $200 per customer) as those in the recent Exelon 6 

merger with Constellation/BGE.  The amount provided to District residents in the 7 

proposed Merger should therefore be in the range of $56 million. 8 

 9 

In order to maximize the benefit to the public interest and the District economy and 10 

address the need to preserve natural resources and environmental quality, 67% of that 11 

amount ($37.5 million) should be directed to assisting low-income residential customers, 12 

with a substantial focus on energy efficiency programs.  Because 51% of the housing 13 

units in the District are in multifamily buildings, and given the high percentage of renters 14 

and the high number of low income renters, the Commission should direct 51% of the 15 

amount for low-income customers ($19.1 million) to energy efficiency investments in 16 

affordable multifamily buildings.  Funds should be disbursed over the course of three to 17 

five years in a program or programs providing whole-building, comprehensive retrofits 18 

following nationally recognized best practices.  Following the practice adopted in other 19 

states, we recommend that these funds be leveraged by working with D.C. DHCD and/or 20 

DCSEU. 21 

 22 

The following chart summarizes the methodology for arriving at this proposal: 23 
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 1 

Methodology for Determining Amount of CIF Funds for  

Affordable Multifamily Energy Efficiency 

Total CIF Amount:    $  56,000,000    Equivalent to $200 per customer 

Share of CIF Funds Dedicated 

to Low-Income Residential 

Customers: 

X 67%   

Comparable to the share of BGE 
CIF funds that were dedicated to 

low‐income households 

Total CIF Amount for Low-

Income Residential Customers: 
=  $  37,520,000    67% of $56,000,000 

Share of Residential CIF Funds 

Dedicated to Energy Efficiency 

in Multifamily Housing: 

X 51%   

Equal to the proportion of DC 
housing units that are in 
multifamily buildings 

 

Total CIF Amount Dedicated 

to Affordable Multifamily 

Energy Efficiency: 

 

= $  19,135,200 
 

51% of $37,520,000 

 2 

Q. Has the company made a specific proposal for how it believes the CIF funds should 3 

be allocated? 4 

A. No. The Joint Applicants have explicitly left the use and allocation of the CIF up to the 5 

discretion of the Commission.  6 

 7 

Q. Do you agree with the Company's approach of leaving allocation of the CIF to the 8 

discretion of the Commission? 9 

A.   I agree that the Commission has the legal discretion -- indeed, the obligation -- to decide 10 

how to allocate the CIF, in order to ensure that the merger will result in net public 11 

benefits, such as lower utility bills.   I do strongly recommend that any final decision on 12 

the Merger should detail the types and amounts of investments to be made from the 13 
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CIF.  This approach will provide certainty that the funds will be used to provide direct 1 

benefits to PEPCO customers. 2 

 3 

Q. Are you aware of precedent for allocating CIF-type funds to particular classes or 4 

categories of ratepayers? 5 

A. Yes. The vast majority of the BGE CIF discussed above (67%) was allocated to low-6 

income residential customers. See table below:
17

 7 

 8 

 9 

Distribution of Customer Investment Funds by Customer Class from the 

Exelon/BGE Merger 

 

Customer Class CIF Amount CIF Percentage 

Residential LOW-INCOME $75,323,198 67% 

C&I $22,804,528 20% 

Schools $9,000,000 8% 

All Classes $3,119,782 3% 

Residential ALL $2,350,000 2% 

Total: $112,597,508 100% 

   10 

IV. CONCLUSION 11 

Q.  Please summarize your overall conclusions. 12 

A. The proposed Merger must produce a direct and tangible benefit to ratepayers in order to 13 

be approved.  Increasing the overall direct and tangible financial benefits of the Merger 14 

and providing increased energy efficiency investment, particularly in low income 15 

multifamily buildings, will contribute significantly to making sure that standard is met.  16 

The large number of aging multifamily housing units in the District presents both a need 17 

                                                 
17

 Data from Maryland Public Service Commission Order No. 85187 (November 8, 2012). 
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and an opportunity.  Investing in energy efficiency in low income multifamily housing 1 

will provide benefits to renters, owners, and ratepayers as a whole, as well as preserving 2 

environmental quality, creating jobs and improving public health. 3 

 4 

 The direct and tangible financial benefits of the proposed Merger should be increased to 5 

approximately $200 per customer, or approximately $56 million.  Two-thirds of that 6 

amount ($37.5 million) should be directed to assisting low-income residential customers, 7 

with 51% of the amount for low-income customers ($19.1 million) specifically 8 

earmarked for energy efficiency investments in affordable multifamily buildings.  Funds 9 

should be disbursed over the course of three to five years in a program or programs 10 

providing whole-building, comprehensive retrofits following nationally recognized best 11 

practices. 12 

Q. Does this conclude your testimony? 13 

A. Yes. 14 
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DP04 SELECTED HOUSING CHARACTERISTICS

2008-2012 American Community Survey 5-Year Estimates

Note: This is a modified view of the original table.

Supporting documentation on code lists, subject definitions, data accuracy, and statistical testing can be found on the American Community Survey
website in the Data and Documentation section.

Sample size and data quality measures (including coverage rates, allocation rates, and response rates) can be found on the American Community
Survey website in the Methodology section.

Although the American Community Survey (ACS) produces population, demographic and housing unit estimates, it is the Census Bureau's Population
Estimates Program that produces and disseminates the official estimates of the population for the nation, states, counties, cities and towns and
estimates of housing units for states and counties.

Subject United States District of Columbia

Estimate Percent Estimate Percent
HOUSING OCCUPANCY

    Total housing units 131,642,457 131,642,457 296,671 296,671
  Occupied housing units 115,226,802 87.5% 261,192 88.0%
  Vacant housing units 16,415,655 12.5% 35,479 12.0%

UNITS IN STRUCTURE

    Total housing units 131,642,457 131,642,457 296,671 296,671
  1-unit, detached 81,221,016 61.7% 35,992 12.1%
  1-unit, attached 7,618,882 5.8% 75,976 25.6%
  2 units 5,004,472 3.8% 8,518 2.9%
  3 or 4 units 5,843,944 4.4% 22,667 7.6%
  5 to 9 units 6,297,960 4.8% 18,821 6.3%
  10 to 19 units 5,904,658 4.5% 31,865 10.7%
  20 or more units 11,059,028 8.4% 102,492 34.5%
  Mobile home 8,583,843 6.5% 118 0.0%
  Boat, RV, van, etc. 108,654 0.1% 222 0.1%

YEAR STRUCTURE BUILT

    Total housing units 131,642,457 131,642,457 296,671 296,671
  Built 2010 or later 382,680 0.3% 590 0.2%
  Built 2000 to 2009 18,670,035 14.2% 22,470 7.6%
  Built 1990 to 1999 18,378,750 14.0% 8,412 2.8%
  Built 1980 to 1989 18,413,257 14.0% 12,149 4.1%
  Built 1970 to 1979 21,175,542 16.1% 22,258 7.5%
  Built 1960 to 1969 14,705,468 11.2% 38,083 12.8%
  Built 1950 to 1959 14,550,143 11.1% 44,628 15.0%
  Built 1940 to 1949 7,356,557 5.6% 45,311 15.3%
  Built 1939 or earlier 18,010,025 13.7% 102,770 34.6%

HOUSING TENURE

    Occupied housing units 115,226,802 115,226,802 261,192 261,192
  Owner-occupied 75,484,661 65.5% 110,853 42.4%
  Renter-occupied 39,742,141 34.5% 150,339 57.6%

HOUSE HEATING FUEL
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Subject United States District of Columbia

Estimate Percent Estimate Percent
    Occupied housing units 115,226,802 115,226,802 261,192 261,192
  Utility gas 56,946,717 49.4% 161,857 62.0%
  Bottled, tank, or LP gas 5,797,150 5.0% 2,443 0.9%
  Electricity 40,920,801 35.5% 85,799 32.8%
  Fuel oil, kerosene, etc. 7,444,637 6.5% 7,765 3.0%
  Coal or coke 133,994 0.1% 58 0.0%
  Wood 2,398,110 2.1% 55 0.0%
  Solar energy 42,747 0.0% 17 0.0%
  Other fuel 501,131 0.4% 1,364 0.5%
  No fuel used 1,041,515 0.9% 1,834 0.7%

VALUE

    Owner-occupied units 75,484,661 75,484,661 110,853 110,853
  Less than $50,000 6,507,037 8.6% 1,361 1.2%
  $50,000 to $99,999 11,459,242 15.2% 1,307 1.2%
  $100,000 to $149,999 11,902,702 15.8% 2,340 2.1%
  $150,000 to $199,999 11,341,489 15.0% 4,587 4.1%
  $200,000 to $299,999 13,962,144 18.5% 18,424 16.6%
  $300,000 to $499,999 12,119,827 16.1% 36,068 32.5%
  $500,000 to $999,999 6,546,005 8.7% 35,443 32.0%
  $1,000,000 or more 1,646,215 2.2% 11,323 10.2%
  Median (dollars) 181,400 (X) 443,000 (X)

MORTGAGE STATUS

    Owner-occupied units 75,484,661 75,484,661 110,853 110,853
  Housing units with a mortgage 50,671,257 67.1% 86,252 77.8%
  Housing units without a mortgage 24,813,404 32.9% 24,601 22.2%

SELECTED MONTHLY OWNER COSTS (SMOC)

    Housing units with a mortgage 50,671,257 50,671,257 86,252 86,252
  Less than $300 90,178 0.2% 103 0.1%
  $300 to $499 803,497 1.6% 649 0.8%
  $500 to $699 2,479,280 4.9% 1,166 1.4%
  $700 to $999 6,945,037 13.7% 4,071 4.7%
  $1,000 to $1,499 13,664,107 27.0% 12,780 14.8%
  $1,500 to $1,999 10,299,293 20.3% 15,297 17.7%
  $2,000 or more 16,389,865 32.3% 52,186 60.5%
  Median (dollars) 1,559 (X) 2,333 (X)

    Housing units without a mortgage 24,813,404 24,813,404 24,601 24,601
  Less than $100 293,726 1.2% 467 1.9%
  $100 to $199 1,688,436 6.8% 671 2.7%
  $200 to $299 3,798,299 15.3% 2,109 8.6%
  $300 to $399 4,631,964 18.7% 3,443 14.0%
  $400 or more 14,400,979 58.0% 17,911 72.8%
  Median (dollars) 449 (X) 568 (X)

SELECTED MONTHLY OWNER COSTS AS A
PERCENTAGE OF HOUSEHOLD INCOME (SMOCAPI)
    Housing units with a mortgage (excluding units where
SMOCAPI cannot be computed)

50,431,881 50,431,881 85,839 85,839

  Less than 20.0 percent 17,603,354 34.9% 31,908 37.2%
  20.0 to 24.9 percent 8,111,630 16.1% 13,034 15.2%
  25.0 to 29.9 percent 6,169,595 12.2% 10,277 12.0%
  30.0 to 34.9 percent 4,414,966 8.8% 7,071 8.2%
  35.0 percent or more 14,132,336 28.0% 23,549 27.4%

  Not computed 239,376 (X) 413 (X)

    Housing unit without a mortgage (excluding units
where SMOCAPI cannot be computed)

24,521,949 24,521,949 24,285 24,285
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Subject United States District of Columbia

Estimate Percent Estimate Percent
  Less than 10.0 percent 9,702,022 39.6% 11,836 48.7%
  10.0 to 14.9 percent 4,911,966 20.0% 4,197 17.3%
  15.0 to 19.9 percent 2,998,995 12.2% 2,213 9.1%
  20.0 to 24.9 percent 1,879,847 7.7% 1,465 6.0%
  25.0 to 29.9 percent 1,244,241 5.1% 972 4.0%
  30.0 to 34.9 percent 849,874 3.5% 724 3.0%
  35.0 percent or more 2,935,004 12.0% 2,878 11.9%

  Not computed 291,455 (X) 316 (X)

GROSS RENT

    Occupied units paying rent 37,562,111 37,562,111 146,663 146,663
  Less than $200 661,898 1.8% 5,183 3.5%
  $200 to $299 1,235,834 3.3% 4,889 3.3%
  $300 to $499 3,081,587 8.2% 7,107 4.8%
  $500 to $749 8,502,029 22.6% 13,438 9.2%
  $750 to $999 9,074,445 24.2% 25,075 17.1%
  $1,000 to $1,499 9,665,632 25.7% 42,198 28.8%
  $1,500 or more 5,340,686 14.2% 48,773 33.3%
  Median (dollars) 889 (X) 1,200 (X)

  No rent paid 2,180,030 (X) 3,676 (X)

GROSS RENT AS A PERCENTAGE OF HOUSEHOLD
INCOME (GRAPI)
    Occupied units paying rent (excluding units where
GRAPI cannot be computed)

36,736,730 36,736,730 142,380 142,380

  Less than 15.0 percent 4,301,702 11.7% 18,643 13.1%
  15.0 to 19.9 percent 4,446,355 12.1% 18,169 12.8%
  20.0 to 24.9 percent 4,606,906 12.5% 17,741 12.5%
  25.0 to 29.9 percent 4,258,786 11.6% 18,150 12.7%
  30.0 to 34.9 percent 3,344,207 9.1% 12,172 8.5%
  35.0 percent or more 15,778,774 43.0% 57,505 40.4%

  Not computed 3,005,411 (X) 7,959 (X)

Data are based on a sample and are subject to sampling variability. The degree of uncertainty for an estimate arising from sampling variability is
represented through the use of a margin of error. The value shown here is the 90 percent margin of error. The margin of error can be interpreted
roughly as providing a 90 percent probability that the interval defined by the estimate minus the margin of error and the estimate plus the margin of
error (the lower and upper confidence bounds) contains the true value. In addition to sampling variability, the ACS estimates are subject to
nonsampling error (for a discussion of nonsampling variability, see Accuracy of the Data). The effect of nonsampling error is not represented in these
tables.

The median gross rent excludes no cash renters.

In prior years, the universe included all owner-occupied units with a mortgage. It is now restricted to include only those units where SMOCAPI is
computed, that is, SMOC and household income are valid values.

In prior years, the universe included all owner-occupied units without a mortgage. It is now restricted to include only those units where SMOCAPI is
computed, that is, SMOC and household income are valid values.

In prior years, the universe included all renter-occupied units. It is now restricted to include only those units where GRAPI is computed, that is, gross
rent and household Income are valid values.

The 2007, 2008, 2009, 2010, 2011, and 2012 plumbing data for Puerto Rico will not be shown. Research indicates that the questions on plumbing
facilities that were introduced in 2008 in the stateside American Community Survey and the 2008 Puerto Rico Community Survey may not have been
appropriate for Puerto Rico.

Median calculations for base table sourcing VAL, MHC, SMOC, and TAX should exclude zero values.

3  of 4 10/28/2014



Telephone service data are not available for certain geographic areas due to problems with data collection. See Errata Note #93 for details.

While the 2008-2012 American Community Survey (ACS) data generally reflect the December 2009 Office of Management and Budget (OMB)
definitions of metropolitan and micropolitan statistical areas; in certain instances the names, codes, and boundaries of the principal cities shown in
ACS tables may differ from the OMB definitions due to differences in the effective dates of the geographic entities.

Estimates of urban and rural population, housing units, and characteristics reflect boundaries of urban areas defined based on Census 2000 data.
Boundaries for urban areas have not been updated since Census 2000. As a result, data for urban and rural areas from the ACS do not necessarily
reflect the results of ongoing urbanization.

Source: U.S. Census Bureau, 2008-2012 American Community Survey

Explanation of Symbols:

    1.  An '**' entry in the margin of error column indicates that either no sample observations or too few sample observations were available to
compute a standard error and thus the margin of error. A statistical test is not appropriate.
    2.  An '-' entry in the estimate column indicates that either no sample observations or too few sample observations were available to compute an
estimate, or a ratio of medians cannot be calculated because one or both of the median estimates falls in the lowest interval or upper interval of an
open-ended distribution.
    3.  An '-' following a median estimate means the median falls in the lowest interval of an open-ended distribution.
    4.  An '+' following a median estimate means the median falls in the upper interval of an open-ended distribution.
    5.  An '***' entry in the margin of error column indicates that the median falls in the lowest interval or upper interval of an open-ended distribution. A
statistical test is not appropriate.
    6.  An '*****' entry in the margin of error column indicates that the estimate is controlled. A statistical test for sampling variability is not appropriate.
    7.  An 'N' entry in the estimate and margin of error columns indicates that data for this geographic area cannot be displayed because the number of
sample cases is too small.
    8.  An '(X)' means that the estimate is not applicable or not available.
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B25106 TENURE BY HOUSING COSTS AS A PERCENTAGE OF HOUSEHOLD INCOME IN THE PAST 12 MONTHS

Universe: Occupied housing units
2011-2013 American Community Survey 3-Year Estimates

Supporting documentation on code lists, subject definitions, data accuracy, and statistical testing can be found on the American Community Survey
website in the Data and Documentation section.

Sample size and data quality measures (including coverage rates, allocation rates, and response rates) can be found on the American Community
Survey website in the Methodology section.

Although the American Community Survey (ACS) produces population, demographic and housing unit estimates, it is the Census Bureau's Population
Estimates Program that produces and disseminates the official estimates of the population for the nation, states, counties, cities and towns and
estimates of housing units for states and counties.

District of Columbia

Estimate Margin of Error
Total: 268,015 +/-2,007
  Owner-occupied housing units: 110,223 +/-1,881
    Less than $20,000: 6,696 +/-659
      Less than 20 percent 342 +/-139
      20 to 29 percent 420 +/-128
      30 percent or more 5,934 +/-594
    $20,000 to $34,999: 7,025 +/-760
      Less than 20 percent 1,586 +/-310
      20 to 29 percent 755 +/-200
      30 percent or more 4,684 +/-649
    $35,000 to $49,999: 7,884 +/-801
      Less than 20 percent 2,241 +/-373
      20 to 29 percent 1,099 +/-287
      30 percent or more 4,544 +/-594
    $50,000 to $74,999: 14,690 +/-1,088
      Less than 20 percent 4,659 +/-418
      20 to 29 percent 3,605 +/-451
      30 percent or more 6,426 +/-799
    $75,000 or more: 73,032 +/-1,957
      Less than 20 percent 43,537 +/-1,499
      20 to 29 percent 20,050 +/-1,254
      30 percent or more 9,445 +/-870
    Zero or negative income 896 +/-204
  Renter-occupied housing units: 157,792 +/-2,157
    Less than $20,000: 36,494 +/-1,497
      Less than 20 percent 2,056 +/-396
      20 to 29 percent 3,877 +/-468
      30 percent or more 30,561 +/-1,442
    $20,000 to $34,999: 20,673 +/-1,288
      Less than 20 percent 1,990 +/-462
      20 to 29 percent 1,754 +/-321
      30 percent or more 16,929 +/-1,313
    $35,000 to $49,999: 18,981 +/-1,169
      Less than 20 percent 1,733 +/-405
      20 to 29 percent 5,802 +/-669
      30 percent or more 11,446 +/-916
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District of Columbia

Estimate Margin of Error
    $50,000 to $74,999: 23,438 +/-1,276
      Less than 20 percent 4,815 +/-644
      20 to 29 percent 9,921 +/-933
      30 percent or more 8,702 +/-767
    $75,000 or more: 49,508 +/-1,428
      Less than 20 percent 27,336 +/-1,424
      20 to 29 percent 16,808 +/-998
      30 percent or more 5,364 +/-655
    Zero or negative income 4,790 +/-652
    No cash rent 3,908 +/-594

Data are based on a sample and are subject to sampling variability. The degree of uncertainty for an estimate arising from sampling variability is
represented through the use of a margin of error. The value shown here is the 90 percent margin of error. The margin of error can be interpreted
roughly as providing a 90 percent probability that the interval defined by the estimate minus the margin of error and the estimate plus the margin of
error (the lower and upper confidence bounds) contains the true value. In addition to sampling variability, the ACS estimates are subject to
nonsampling error (for a discussion of nonsampling variability, see Accuracy of the Data). The effect of nonsampling error is not represented in these
tables.

While the 2011-2013 American Community Survey (ACS) data generally reflect the February 2013 Office of Management and Budget (OMB)
definitions of metropolitan and micropolitan statistical areas; in certain instances the names, codes, and boundaries of the principal cities shown in
ACS tables may differ from the OMB definitions due to differences in the effective dates of the geographic entities.

Estimates of urban and rural population, housing units, and characteristics reflect boundaries of urban areas defined based on Census 2010 data. As
a result, data for urban and rural areas from the ACS do not necessarily reflect the results of ongoing urbanization.

Source: U.S. Census Bureau, 2011-2013 3-Year American Community Survey

Explanation of Symbols:

    1.  An '**' entry in the margin of error column indicates that either no sample observations or too few sample observations were available to
compute a standard error and thus the margin of error. A statistical test is not appropriate.
    2.  An '-' entry in the estimate column indicates that either no sample observations or too few sample observations were available to compute an
estimate, or a ratio of medians cannot be calculated because one or both of the median estimates falls in the lowest interval or upper interval of an
open-ended distribution.
    3.  An '-' following a median estimate means the median falls in the lowest interval of an open-ended distribution.
    4.  An '+' following a median estimate means the median falls in the upper interval of an open-ended distribution.
    5.  An '***' entry in the margin of error column indicates that the median falls in the lowest interval or upper interval of an open-ended distribution. A
statistical test is not appropriate.
    6.  An '*****' entry in the margin of error column indicates that the estimate is controlled. A statistical test for sampling variability is not appropriate.
    7.  An 'N' entry in the estimate and margin of error columns indicates that data for this geographic area cannot be displayed because the number of
sample cases is too small.
    8.  An '(X)' means that the estimate is not applicable or not available.

2  of 2 10/28/2014



CERTIFICATE OF SERVICE 

 

Formal Case No. 1119, The Merger of Exelon Corporation,  

Pepco Holdings, Inc., Potomac Electric Power Company, Exelon Energy Delivery 

Company, LLC and New Special Purpose Entity, LLC 

 

   I hereby certify on this 3rd day of November 2014, that the attached Testimony of 

Michael Bodaken was filed electronically on behalf of the National Consumer Law 

Center, National Housing Trust and National Housing Trust-Enterprise Preservation 

Corporation (“NCLC/NHT/NHT-Enterprise”) in Formal Case No. 1119 and an original 

and twenty-five (25) copies of the above Notice was sent by Federal Express to Brinda 

Westbrook-Sedgwick Commission Secretary, District of Columbia Public Service 

Commission, 1333 H Street, N.W., 2
nd

 Floor, West Tower, Washington, DC 20005, and 

copies with mailed first class, postage prepaid, or email to the service list. 

 

Leonard E. Lucas, III 

The U.S. General Services Administration 

1800 F Street, NW, 2
nd

 Floor 

Washington, DC  20405 

 

Abraham Silverman 

NRG Energy, Inc. 

211 Carnegie Center Drive 

Princeton, NJ  08540 

Brian R. Caldwell 

The District of Columbia Government 

441 - 4
th

 Street, NW, Suite 600-S 

Washington, DC  20001 

Jeffrey W. Mayes 

Monitoring Analytics, LLC  

(on behalf of Independent Market Monitor for 

PJM) 

2621 Van Buren Avenue, Suite 160 

Eagleville, PA  19403 

 

Richard Beverly, Esq. 

Public Service Commission of DC 

1333 H Street, NW, 2
nd

 Floor West Tower 

Washington, DC  20005 

Richard M. Lorenzo 

Loeb & Loeb LLP 

(on behalf of Exelon Corporation, Pepco 

Holdings, Inc. Potomac Electric Power 

Company, Exelon Energy Delivery Company, 

LLC and New Special Purpose Entity, LLC) 

345 Park Avenue 

New York, NY  10154 

 

Dennis Goins 

Potomac Management Group 

(on behalf of the U.S. General Services 

Administration) 

P.O. Box 30225 

Alexandria, VA  22310 

 

Carolyn Elefant 

Law Offices of Carolyn Elefant 

(on behalf of Mid-Atlantic Renewable Energy 

Coalition) 

2200 Pennsylvania Avenue, NW, 4
th

 Floor East 

Washington, DC  20037 

Sandra Mattavous-Frye, Esq. Kimberly B. Frank 



(b) (6)



 1 

 
UNITED STATES OF AMERICA 

BEFORE THE 
FEDERAL ENERGY REGULATORY COMMISSION 

 § 
PJM INTERCONNECTION, L.L.C. § DOCKET NO. ER15-623-000 
 § 

COMMENTS OF THE 
UNITED STATES DEPARTMENT OF DEFENSE 

AND ALL OTHER FEDERAL EXECUTIVE AGENCIES 

 

1. Pursuant to Rule 211 and 212 of the Commission’s Rules of Practice and 

Procedure,1 the United States Department of Defense and all other Federal 

Executive Agencies (DOD/FEA) submit these comments addressing reforms 

proposed by the PJM Interconnection, LLC (PJM) to the Reliability Pricing 

Model (RPM) and related rules in the PJM Open Access Transmission Tariff 

(Tariff) and Reliability Assurance Agreement (RAA) among load serving 

entities (LSEs).   

COMMUNICATIONS 

2. All correspondence and communications to DOD/FEA in this docket should 

be addressed to:   

Kyle J. Smith 
General Attorney 
U.S. Army Legal Services Agency 
Regulatory Law Office (JALS-RL/IP) 
927 5 Gunston Road 
Fort Belvoir, VA 22060-4446 
Telephone: (703) 693-1274 
Facsimile: (703) 806-0123 
Email:  kyle.j.smith124.civ@mail.mil 

                                                           
1 18 C.F.R §§ 385.211, 385.212 (2013).   
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BACKGROUND 

3. On the January 7, 2014 winter peak day that occurred during the Polar 

Vortex, more than 40,000 megawatts (MW) of generation resources in PJM 

(22 percent of total resources) were on forced outage and unavailable largely 

due to mechanical and fuel supply problems.  After reviewing this poor 

generator performance, PJM concluded that its current RPM market design 

incorporates insufficient financial deterrents to poor generator availability 

and performance—and that the lack of such financial deterrents will remain a 

problem regardless whether another Polar Vortex occurs.   

4. To address the problem of poor generator availability and performance, PJM 

has proposed major changes in its tariff and RAA among LSEs.  Some of the 

key proposed changes include:   

 New capacity product—Capacity Performance Resource (CPR)—

capable of delivering energy and reserves whenever called upon by 

PJM during an emergency.2  CPRs will become the sole capacity 

product in PJM in the 2020/2021 delivery year (begins June 1, 

2020).   

 Retention of existing capacity products (albeit with resource 

performance requirements similar but not identical to CPRs) that 

can be offered into the 2018/2019 and 2019/2020 RPM auctions as 

a Base Capacity Resource (BCR).3   

 Introduction of a Non-Performance Charge/Performance Credit 

provision under which a resource’s actual performance during an 

emergency called by PJM will be compared to its expected 

performance.  An under-performing resource will be assessed the 

                                                           
2 Hours during a PJM-call emergency are designated as Performance Assessment Hours.   
3 A BCR may include internal and external Generation Capacity Resources, Intermittent 
Resources, Capacity Storage Resources, Annual Demand Resources, Base Capacity Demand 
Resources, and Base Capacity Energy Efficiency Resources.  Although PJM expects a BCR (with 
the exception of Base Capacity Demand Resources and Base Capacity Energy Efficiency 
Resources) to be available throughout the delivery year, a BCR—unlike a CPR—will be subject to 
a Non-Performance Charge only if it fails to perform during an emergency during June-September.   



 3 

Non-Performance Charge that primarily reflects yearly net CONE 

(for CPRs) or yearly resource clearing price (for BCRs).  Non-

Performance Charge revenues (or Performance Credits) will be 

distributed to resources that perform above expectations during an 

emergency.   

FIRST IMPRESSIONS 

5. DOD/FEA appreciates the need to ensure adequate and reliable electricity 

supply in PJM.  In aggregate, DOD/FEA customers in PJM have annual 

loads that exceed 1,800 MW and 9,100 GWh.  As a result, we applaud 

PJM’s attempt to ensure that resources committed during RPM auctions are 

available to operate when called upon—particularly during emergency 

conditions.   

6. While we understand and generally agree with PJM’s statements regarding 

the need for resource availability and performance, we are concerned with 

PJM’s proposed overhaul of the RPM market design without—in our 

opinion—adequate stakeholder input and in rushed reaction to a single major 

winter event.  At first blush, PJM’s RPM proposal appears to be an 

overreaction to potential supply shortages with low probabilities.  DOD/FEA 

agrees that generator resources failed to perform as expected during the 2014 

Polar Vortex.  However, since then PJM appears to have instituted a more 

aggressive internal approach to promoting resource availability and 

performance.  Moreover, unlike January 2014, generators apparently 

performed well during the extremely cold first days of January 2015, when 

PJM experienced two of the seven highest winter peaks ever.  Despite the 

cold weather and high peak load, market prices were not excessively volatile 

as they were in January 2014, and generators apparently performed much 

better than during the Polar Vortex.  Before approving a major reworking of 

the RPM market design, the Commission should thoroughly probe why 

generators in PJM seemingly performed much better during the winter peak 
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load conditions of January 2015 than they did in January 2014.  In our 

opinion, PJM’s proposals are premature and have been inadequately vetted 

with stakeholders.   

DEMAND RESPONSE 

7. The Energy Policy Act of 2005 (Public Law 109-58) makes clear that 

Federal policy encourages demand response services.  Section 1252(f) states:   

It is the policy of the United States that time-based pricing and 

other forms of demand response, whereby electricity customers are 

provided with electricity price signals and the ability to benefit by 

responding to them, shall be encouraged, the deployment of such 

technology and devices that enable electricity customers to 

participate in such pricing and demand response systems shall be 

facilitated, and unnecessary barriers to demand response 

participation in energy, capacity and ancillary service markets shall 

be eliminated. It is further the policy of the United States that the 

benefits of such demand response that accrue to those not 

deploying such technology and devices, but who are part of the 

same regional electricity entity, shall be recognized.   

8. The Act (Section 1223) also states that in carrying out the Federal Power Act 

and the Public Utility Regulatory Policies Act of 1978 (PURPA), the 

Commission “…shall encourage, as appropriate, the deployment of advanced 

transmission technologies.”  Transmission technologies are defined to 

include energy storage, controllable load, and distributed generation.   

9. In our opinion, the transition to PJM’s proposed Capacity Performance 

Resource standard by Delivery Year 2020/2021 will significantly reduce the 

forms of, create unnecessary barriers to, and reduce the absolute volume of 

demand response that can be bid into the PJM market as capacity resources.  

As a result, DOD/FEA questions whether PJM’s proposed RPM changes are 

consistent with Federal policy.   
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10. PJM has demonstrated that demand response in its various forms can 

enhance grid reliability and reduce overall capacity and energy prices to the 

benefit of consumers across the grid.4  Yet despite the observed value of 

demand response—even during the January 2014 Polar Vortex when demand 

resources responded to reduce load on a voluntary basis, PJM’s proposed 

redefinition of capacity will likely eliminate demand response (as well as 

energy efficiency ) as a viable capacity product by the 2020/2021 delivery 

year.  If a prime objective of PJM’s proposals is to address sub-par generator 

performance during winter peak emergencies, then imposing unnecessary 

penalties and performance requirements on demand response resources 

seems a poor way to meet that objective.  PJM is simply not persuasive that 

the current treatment of demand response needs to be altered to enhance 

reliability.   

INTERMITTENT RENEWABLE RESOURCES 

11. The Federal government encourages the use and development of various 

forms of renewable resources through development and purchase incentives.  

Numerous state and local governments have also implemented policies (for 

example, renewable portfolio standards) that promote the development and 

purchase of renewable power.  Under its current RPM construct, PJM treats 

grid-based wind and solar resources as Base Capacity Resources that are 

eligible for capacity payments equal to a reduced percentage of their 

nameplate capacity (roughly 13 percent for grid-based wind resources and 38 

percent for grid-based solar resources).  That is, PJM currently acknowledges 

that wind and solar resources add capacity value to the grid, but discounts 

their capacity value to reflect their intermittent availability and the 

correlation of their output with PJM’s summer peak capacity requirement.  

                                                           
4 For example, the PJM Independent Market Monitor recently noted that if demand response and 
energy efficiency resources had been excluded in the 2017/2018 RPM Base Residual Auction, 
“[t]he RTO clearing price would have increased 135.1 percent to $282.16 per MW-day, and the 
clearing quantity would have decreased 2.0 percent to 163,713.2 MW.”  See Monitoring Analytics, 
The 2017/2018 RPM Base Residual Auction: Sensitivity Analyses Revised, August 26, 2014, at 5.  
< http://www.monitoringanalytics.com/reports/Reports/2014.shtml.>   
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In DOD/FEA’s opinion, this capacity treatment seems both fair and 

reasonable.   

12. As we noted earlier, PJM’s proposed move to a single capacity product 

market in which only Capacity Performance Resources will be available in 

RPM auctions will likely eliminate intermittent renewable resources as 

viable supply-side resource options by Delivery Year 2020/2021.  Although 

PJM has proposed that intermittent resources may combine with other 

technologies or resource types (for example, battery storage or perhaps 

demand response) to meet operational requirements for Capacity 

Performance Resources, the feasibility of such combinations is both untested 

and unproven.   

13. DOD/FEA customers with substantial loads are currently evaluating new, 

grid-based renewable resources located in PJM that will assist us in meeting 

selected economic and environmental goals.  In our evaluations, we have 

found that revenue predictability is a key determinant of potential economic 

viability for new renewable projects.  PJM’s proposed RPM modifications 

have introduced significant revenue uncertainty for renewable project 

developers.  As a result, offered prices for renewable resources have 

increased significantly since PJM’s CPR proposal (and associated 

performance penalties) for intermittent resources became public.  For 

example, most offered prices for new, grid-based solar projects that were 

submitted to DOD/FEA customers prior to the PJM’s December 2014 

capacity performance filing have been increased by at least 10 percent in 

response to the expected loss of PJM capacity payment revenues and/or 

performance penalties.  The key point made is that the project can no longer 

count on any capacity payments after PJM year 2020/2021.   

14. In DOD/FEA’s opinion, PJM’s proposed Capacity Performance Resource 

construct does not appropriately value the continuing contribution of 

renewable resources in meeting PJM’s capacity requirements.  After 
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Delivery Year 2020/2021, the capacity value of a grid-based solar resource 

will essentially be zero under PJM’s Capacity Performance Resource 

proposal.  This outcome is both illogical and unreasonable.   

ALLOCATIONS 

15. PJM is and will remain for the foreseeable future a summer-peaking grid—

even if the current RPM construct is modified to transition to a single 

Capacity Performance Resource product designed for year-round availability 

and performance.  Currently PJM allocates capacity obligations and 

associated costs to LSEs on the basis of contributions to PJM’s 5 maximum 

summer coincident peak hours.  Under its proposed RPM modifications, 

PJM will allocate capacity obligations and associated costs on the basis of 

each LSE’s contribution to 4 summer coincident peak hours, 1 winter 

coincident peak hour, and all days with Performance Assessment Hours.   

16. DOD/FEA sees no compelling reason to change the allocation of capacity 

obligations and associated costs even if the Commission approves PJM’s 

transition to a single-product Capacity Performance Resource.  The 

underlying justification for retaining the current allocation method is 

simple—summer peaks—not winter peaks or non-summer emergency 

hours—will continue to drive PJM’s annual need for capacity.  Including a 

winter coincident peak and non-summer days with Performance Assessment 

Hours in a revised allocation method will not reduce PJM’s annual capacity 

requirement or its total cost of capacity.  It will simply shuffle dollars among 

LSEs.  That is, moving to a single capacity product with annual performance 

requirements will not reduce PJM’s total annual capacity requirement or 

associated costs.  In DOD/FEA’s opinion, the amount of capacity allocated 

to LSEs and to load in general should be based on capacity purchased to 

meet PJM’s coincident summer peak loads.  The current PJM capacity cost 

allocation methodology is both proven and directly linked to capacity 



 8 

purchased on the LSE’s behalf.  The current allocation method should not be 

changed.   

CONCLUSION 

17. DOD/FEA urges the Commission to defer action on PJM’s comprehensive 

RPM proposals until and unless a determination can be made that:   

 Such drastic RPM modifications are absolutely necessary to 

provide adequate regional and local reliability, support grid 

integrity, and give proper incentives for suppliers to add future 

capacity.   

 PJM’s proposed redefinition of capacity products will not 

unreasonably impede market participation by demand response, 

renewable, and energy-efficiency resources.   

 PJM’s proposals are the least-cost solution to perceived capacity 

performance and reliability issues—or at least address such issues 

without foisting unnecessarily high costs on consumers.   

18. Dated at Washington, DC this 20th day of January, 2015. 

Respectfully Submitted 
/s/ Kyle J. Smith 
Kyle J. Smith, Esq. 
General Attorney 
U.S. Army Legal Services Agency 
Regulatory Law Office (JALS-RL/IP) 
927 5 Gunston Road 
Fort Belvoir, VA 22060-4446 
Telephone: (703) 693-1274 
Facsimile: (703) 806-0123 
Email:  kyle.j.smith124.civ@mail.mil 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 
Exelon Corporation )  

Docket No. EC14-___-000  ) 
Pepco Holdings, Inc. ) 

 

JOINT APPLICATION FOR AUTHORIZATION OF 
DISPOSITION OF JURISDICTIONAL ASSETS 

AND MERGER UNDER SECTIONS 203(a)(1) AND 203(a)(2) 
OF THE FEDERAL POWER ACT 

 
Pursuant to Sections 203(a)(1) and 203(a)(2) of the Federal Power Act (“FPA”) and Part 

33 of the Commission’s Regulations, Exelon Corporation (“Exelon”) and Pepco Holdings, Inc. 

(“Pepco Holdings”) (collectively, the “Applicants”)1 hereby request that the Commission 

approve a merger and disposition of assets by which Exelon will acquire Pepco Holdings in a 

transaction (the “Transaction”), described in more detail in Section III.   

I. INTRODUCTION 

On April 29, 2014, the Applicants entered into an agreement pursuant to which Exelon 

will purchase the outstanding shares of Pepco Holdings for $27.25/share.  The Transaction is 

expected to provide a number of public interest benefits, including the following: 

 Synergies, Efficiencies and Cost Savings.  The Transaction is expected to generate 
synergies and result in overall aggregate cost saving opportunities for the combined 
company.  In order to provide for an appropriate sharing of these savings, the Applicants 
have proposed to establish a Customer Investment Fund to be utilized across the Pepco 
Holdings utilities’ retail service territories, to be used to provide specific benefits tailored 
to each retail jurisdiction.  The synergies beyond those distributed pursuant to this 

                                                 
1 In addition, all subsidiaries of Exelon and Pepco Holdings that are public utilities subject 

to the Commission’s jurisdiction also request the Commission’s approval of the 
Transaction pursuant to FPA Section 203 to the extent such approval is required.  These 
subsidiaries are identified in Section II and/or Exhibit B of this Application. 
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mechanism that will accrue to the Applicants’ public utilities over time should mitigate 
the need for or reduce the size of future wholesale and retail rate increases that otherwise 
would have resulted absent the Transaction.   

 Enhanced Reliability.  Exelon and Pepco Holdings share a strong commitment to 
enhancing reliability.  The Transaction will facilitate and build upon Exelon’s expertise 
in transmission and distribution operations, and will allow the Pepco Holdings utilities 
and their customers to join a family of large utilities with distinguished emergency-
response capabilities.  By creating a company with a larger work force across a broader 
geographic footprint, the Transaction also will increase the ability of the Applicants to 
engage in mutual assistance in the aftermath of storms and other natural disasters. 

 Commitment to Competition, Renewable Energy, Energy Efficiency, and Demand 
Response.   Exelon and Pepco Holdings have a shared commitment to fostering the 
continued development of competitive wholesale and retail markets for electricity and 
natural gas, renewable energy, and energy savings programs.  The combined company is 
expected to be able to draw upon the intellectual capital, technical expertise and 
experience of a deeper and more diverse workforce, with particular skills in each of these 
areas.  The combined company also should be better able to invest in and deploy new 
processes and technologies. 

At the same time that it provides these benefits, no adverse competitive issues are raised 

by the Transaction.  Pepco Holdings has exited the generation and electric supply business and 

controls only 17 MW of landfill waste gas-fired, net–metered, and behind-the-meter generation 

in PJM Interconnection, L.L.C. (“PJM”), and no generation in any other market.2  Consequently, 

there is only a de minimis overlap in the Applicants’ generation assets that cannot raise any 

horizontal competition concerns.  Nor does the Transaction result in the material combination of 

any inputs to the generation of electricity that could lead to vertical market power concerns.  

The Transaction also satisfies the other criteria used by the Commission to evaluate 

whether a merger is consistent with the public interest under its FPA Section 203 analysis:  

(1) the Applicants are making hold harmless rate commitments that the Commission has found 

                                                 
2  The landfill waste-gas-fired generators represent 10 MW of this generation, while the 

additional 7 MW represent a net-metered facility and a behind-the-meter facility.  
Because the behind-the-meter or net-metered generation may be sold into the PJM 
wholesale markets when not consumed on-site, the Applicants are including it in their 
analysis in order to be conservative. 
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on a number of occasions to adequately address any concerns regarding the potential impact of a 

merger on rates; (2) the Transaction has no impact on the jurisdiction either of this Commission 

or of any state utility commission; and (3) the Applicants’ operating utility companies already 

have in place protections against affiliate cross-subsidization, and the Applicants are proposing 

before the relevant state commissions additional ring-fencing provisions for the Pepco Holdings’ 

utilities that will ensure that the Transaction raises no cross-subsidization issues. 

Consequently, the Commission should find that the Transaction is consistent with the 

public interest and grant its approval without conducting an evidentiary hearing.  The Applicants 

believe that, because of the de minimis nature of the competitive overlap, the Commission should 

be able to review and approve the Transaction in the same amount of time as transactions of 

similar complexity, which the Applicants understand to be 90 days.   

II. DESCRIPTION OF THE APPLICANTS 

A. Exelon 

Exelon is a public utility holding company that, through its utility subsidiaries, distributes 

electricity to approximately 6.6 million customers in Illinois, Pennsylvania, and Maryland, and 

also distributes natural gas to approximately 1.15 million customers in the Philadelphia and 

Baltimore areas.  Exelon has a diverse portfolio of electric generation capacity, and it operates 

the largest nuclear fleet in the United States.  Exelon’s operations also include power marketing, 

transmission, and distribution.   

Exelon operates through its principal subsidiaries, Exelon Energy Delivery Company 

(“EEDC”) and Exelon Generation Company, LLC (“Exelon Generation”) as described below.  

EEDC owns Exelon’s three franchised public utilities—Commonwealth Edison Company 

(“ComEd”), PECO Energy Company (“PECO”), and Baltimore Gas & Electric Company 

(“BGE”)—and Exelon Generation owns Exelon’s fleet of electric generation facilities.  A brief 
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description of the principal business units of Exelon follows.  A list of all individual Exelon 

public utilities is included in Exhibit B-1, and a chart showing the pre-Transaction organizational 

structure of Exelon is provided in Exhibit C-1. 

1. EEDC and its Electric Utility Subsidiaries 

EEDC is a direct subsidiary of Exelon and was formed to own Exelon’s franchised public 

utilities.  All three of Exelon’s franchised public utilities provide electric service and two of 

them—PECO and BGE—own natural gas distribution facilities and provide natural gas 

distribution service.  All three of these utilities operate under retail competition regimes and thus 

none has any captive customers.  Neither any of Exelon’s franchised public utilities nor any other 

Exelon entity owns any interstate natural gas pipeline facilities.  

(a) ComEd 

ComEd is engaged principally in the purchase, transmission, distribution, and sale of 

electricity to a diverse base of residential, commercial, industrial, and wholesale customers in 

Northern Illinois.3  ComEd does not own any generation, but instead obtains all of its energy 

requirements for retail customers from market sources pursuant to the Illinois Commerce 

Commission (“ICC”) approved procurement process.4  ComEd delivers electricity to retail 

customers in its service territory that either is purchased by its customers from retail energy 

suppliers,5 or that ComEd, as the default supplier, purchases for them from wholesale energy 

                                                 
3  Commonwealth Edison Company of Indiana, Inc., a wholly-owned subsidiary of ComEd 

owns a small amount of electric transmission property in Indiana.  As with ComEd, the 
transmission facilities owned by Commonwealth Edison of Indiana, Inc. are under the 
operational control of PJM. 

4  ComEd makes a small amount of purchases from Qualifying Facilities (“QFs”) under the 
Public Utility Regulatory Policies Act of 1978 (“PURPA”), 16 U.S.C. § 2601, et seq. 

5  As of January 2014, approximately 68% of customers in ComEd’s service territory had 
elected to purchase their electricity from a competitive electric generation supplier.  Ill. 

(cont’d) 
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suppliers.  ComEd’s retail service territory has an area of approximately 11,300 square miles and 

an estimated population of 9 million.  The service territory includes the City of Chicago, an area 

of about 225 square miles with an estimated population of 3 million.  ComEd has approximately 

3.8 million customers.  ComEd’s transmission system consists of approximately 5,000 miles of 

transmission lines.   

(b) PECO 

PECO is engaged in the purchase, transmission, distribution, and sale of electricity and 

natural gas to residential, commercial, and industrial customers in southeastern Pennsylvania.   

PECO is the largest utility in Pennsylvania, operating and maintaining a network with 550 

electric substations, 29,000 miles of distribution and transmission lines, 29 natural gas gate 

stations and 6,600 miles of underground gas mains.  PECO provides electric delivery service to 

approximately 1.6 million customers throughout an area of approximately 2,000 square miles 

with a population of roughly 3.8 million.  Natural gas service is supplied to approximately 

500,000 customers who live in approximately a 1,900 square mile area with a population of 

roughly 2.4 million.   

Electric Service 

In 1996, Pennsylvania restructured its electric utilities to allow for competitive retail 

service.6  Accordingly, Pennsylvania permits competition by alternative generation suppliers for 

retail generation supply while transmission and distribution service remains fully regulated.   

________________________ 
(cont’d from previous page) 

Commerce Comm’n, Switching Statistics: Supply Options Chosen by Customers of 
Commonwealth Edison Company  (Apr. 13, 2014), 
http://www.icc.illinois.gov/electricity/switchingstatistics.aspx.   

6  66 Pa. C.S. §§ 2801-2812.  As of May 21, 2014, more than 2.15 million customers of 
regulated utilities in Pennsylvania had switched to an alternative electric generation 
supplier, representing 67% of all load based on MW hours.  See Pa. Pub. Util. Comm’n, 

(cont’d) 
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Under Pennsylvania law, PECO is required to provide generation services to customers 

who do not choose an alternative generation supplier, or who contract for electric energy that is 

not delivered by an alternative generation supplier.7  PECO does not own any generation, but 

instead purchases the power needed to satisfy its Default Service Plan obligations through a 

competitive procurement process approved by the Pennsylvania Public Utility Commission 

(“PPUC”).  PECO’s most recent default service program was approved by the PPUC on October 

12, 2012.8  

Natural Gas Service 

PECO operates an intrastate natural gas distribution system in four counties that surround, 

but do not include, the City of Philadelphia.  PECO’s gas sales and gas transportation revenues 

are derived pursuant to rates regulated by the PPUC.  PECO has a liquefied natural gas (“LNG”) 

facility located in West Conshohocken, Pennsylvania, and a propane-air plant located in Chester, 

Pennsylvania.  Both the LNG facility and the propane-air facility are peak-shaving facilities 

associated with PECO’s distribution activities and do not offer services to third parties. 

PECO’s customers have the right to choose their gas suppliers or purchase their gas 

supply from PECO at cost.  Approximately 44% of PECO’s current total yearly throughput is 

________________________ 
(cont’d from previous page) 

Weekly PAPowerSwitch: Update; Customers Switching to an Electric Generation 
Supplier (May 21, 2014), http://extranet.papowerswitch.com/stats/PAPowerSwitch-
Stats.pdf?/download/PAPowerSwitch-Stats.pdf. 

7  52 Pa. Code § 54.184. 
8  See Petition of PECO Energy Co. for Approval of Its Default Serv. Program II, Docket 

No. P-2012-2283641, Opinion and Order (PPUC Oct. 12, 2012).  PECO also purchases a 
small amount of power from QFs under PURPA.  Exelon Generation has been awarded 
contracts through the procurement process to supply some, but not all, of PECO’s power 
requirements. 
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supplied by third parties.  Gas transportation service is provided on an open-access basis and 

remains subject to regulation by the PPUC.   

(c) BGE  

BGE transmits and distributes electricity to approximately 1.2 million customers and 

provides retail natural gas service to approximately 655,000 customers in all or part of 10 

counties in central Maryland and the City of Baltimore, Maryland.   

Electric Service 

Under Maryland’s retail choice legislation, BGE is obligated pursuant to the rules of the 

Maryland Public Service Commission (“MPSC”) to provide market-based standard offer service 

(“SOS”) to all of its electric customers who elect not to select a competitive energy supplier.  

Bidding to supply BGE’s default service occurs through a competitive bidding process approved 

by the MPSC.  BGE owns approximately 1,300 circuit miles of FERC-jurisdictional transmission 

facilities, 240 substations and approximately 24,800 circuit miles of distribution lines.  

Natural Gas Service 

BGE operates natural gas distribution facilities in its service territory in Maryland.  Under 

the existing gas choice program, retail customers can purchase natural gas from third party 

suppliers.  BGE also operates an LNG facility for the liquefaction and storage of natural gas on 

its distribution system, as well as a captive propane-air facility with a mined cavern.  Both the 

LNG facility and the captive propane-air facility are associated with BGE’s distribution activities 

and do not offer services to third parties.   

(d) Transmission Service 

ComEd, PECO and BGE have each transferred operational control over their 

transmission systems to PJM, which is the independent system operator and the Commission-

approved Regional Transmission Organization (“RTO”) for the Mid-Atlantic and Midwest 
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region in which it operates.  PJM is the transmission provider under, and the administrator of, the 

PJM Open Access Transmission Tariff (“PJM Tariff”).  PJM also operates the PJM Interchange 

Energy Market and a forward capacity market known as the Reliability Pricing Model, and 

conducts the day-to-day operations of the bulk-power system of the PJM region.  Under the PJM 

Tariff, transmission service is provided on a region-wide, open-access basis using the 

transmission facilities of the PJM members at cost-based rates.  ComEd, PECO and BGE have 

separate Attachment H rates within the PJM Tariff that they each file pursuant to Section 205 of 

the FPA, which PJM then uses to invoice customers for transmission service. 

2. Exelon Generation 

Exelon’s generation business is conducted by Exelon Generation, which was created in 

2001 when Exelon restructured its business operations following the merger of PECO with 

Unicom Corporation.  Exelon Generation, a wholly-owned subsidiary of Exelon Ventures 

Company (“EVC”), is an electric utility company and a holding company exempt from federal 

books and record requirements under Section 1265 of the Public Utility Holding Company Act 

of 2005.9  When Exelon acquired Constellation Energy in 2012, Constellation’s generation 

facilities were placed under the indirect ownership of Exelon Generation. 

Exelon Generation combines Exelon’s generation fleet with an experienced wholesale 

power marketing operation.  Exelon Generation and its subsidiaries have a diverse generation 

portfolio consisting of approximately 45,000 MW of directly owned and/or controlled capacity 

nationwide.  The Commission has granted Exelon Generation market-based rate authority.10  

Exelon Generation serves as a supplier of energy to, among others, utilities and municipalities to 

                                                 
9  42 U.S.C. § 16453. 
10  Exelon Generation Co., 93 FERC ¶ 61,140 (2000), reh’g denied, 95 FERC ¶ 61,309 

(2001). 
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meet their native load obligations.  Through various subsidiaries, Exelon Generation is also a 

retail competitive energy provider.  Exelon Generation’s subsidiaries that own generation assets 

are listed in Exhibit B. 

A primary mission of Exelon Generation’s wholesale power marketing unit, 

Constellation, is to hedge the price risk associated with Exelon Generation’s generation portfolio, 

most of which is located in organized markets.  Absent hedging, Exelon Generation’s generation 

portfolio would be exposed to the spot market prices that prevail in such markets.  Exelon 

Generation’s wholesale power marketing unit accomplishes this mission through energy 

transactions with utilities, municipalities, retail suppliers and aggregators, and power marketers.  

It is also responsible for the day-to-day market operations associated with, and the dispatch of, 

Exelon Generation’s generation fleet, and for the provision of fuel and fuel-related services to 

Exelon Generation’s non-nuclear units.   

B. Pepco Holdings and Pepco Holdings Affiliates 

1. Pepco Holdings 

Pepco Holdings is a holding company incorporated in the State of Delaware.  Through its 

regulated public utility subsidiaries, Pepco Holdings is engaged primarily in the transmission, 

distribution and default supply of electricity, and, to a lesser extent, the distribution and supply at 

retail of natural gas.  In addition to its regulated utility operations, Pepco Holdings, through 

Pepco Energy Services, Inc. and its subsidiaries (collectively, “Pepco Energy Services”), 

engages in certain non-utility activities.  A brief description of the principal business units of 

Pepco Holdings follows.   

A list of all individual Pepco Holdings public utilities is included in Exhibit B-2, and a 

chart showing the organizational structure of Pepco Holdings is provided in Exhibit C-2. 
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2. Regulated Public Utilities 

Pepco Holdings owns three regulated public utilities:  (1) Potomac Electric Power 

Company (“Pepco”); (2) Delmarva Power & Light Company (“Delmarva”); and (3) Atlantic City 

Electric Company (“Atlantic City”), each of which is briefly described below.  Each of these 

companies has divested all of its generation facilities and, as described in more detail in Section 

IV below, does not purchase power except pursuant to requirements contracts to serve their 

default service load, and under must-take contracts from QFs under PURPA and under contracts 

for wind power to satisfy renewable portfolio standard requirements in Delaware.  Each 

regulated public utility operates under a retail competition regime and consequently none of 

these companies has any captive customers. 

 (a) Pepco 

Pepco’s electric distribution service territory consists of the District of Columbia and 

major portions of Prince George’s County and Montgomery County in Maryland.11  Its service 

territory covers approximately 640 square miles with a population of approximately 2.2 million.  

Pepco has been designated as the default electricity supplier in its District of Columbia and 

Maryland service territories by the District of Columbia Public Service Commission (“DCPSC”) 

and the MPSC, respectively.  Pepco purchases the electricity required to satisfy its default 

service obligations from wholesale suppliers primarily under contracts entered into in accordance 

with competitive bid procedures approved and supervised by each of the DCPSC and the MPSC.  

For commercial customers in the District of Columbia and large commercial customers in 

Maryland that do not purchase their electricity from a competitive supplier, Pepco is obligated to 

                                                 
11  Pepco also owns limited facilities in the State of Virginia, but has no retail customers 

located in Virginia.  
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provide Hourly Priced Service (“HPS”), a form of default service for which Pepco purchases the 

electricity in the day-ahead and other short-term PJM RTO markets. 

 (b) Delmarva 

Delmarva is engaged in the transmission, distribution and default supply of electricity in 

portions of Delaware and Maryland.12  Delmarva has been designated as the default electricity 

supplier in its Delaware and Maryland service territories by the Delaware Public Service 

Commission (“DPSC”) and the MPSC, respectively.  Delmarva purchases the electricity required 

to satisfy its default service obligations from wholesale suppliers primarily under contracts 

entered into in accordance with competitive bid procedures approved and supervised by the 

DPSC and the MPSC.  Delmarva also has an obligation to provide HPS for its largest customers 

in Delaware and its large customers in Maryland.  Delmarva acquires power to supply its HPS 

customers in the next-day and other short-term PJM RTO markets. 

Delmarva also supplies and delivers natural gas to retail customers and provides 

transportation-only services to retail customers that purchase natural gas from another supplier.  

Delmarva’s local gas distribution service territory consists of a major portion of New Castle 

County in northern Delaware.  This service territory covers approximately 275 square miles with 

a population of approximately 500,000.  Large volume commercial, institutional, and industrial 

natural gas customers may purchase natural gas from Delmarva.  Alternatively, a customer 

receiving a “transportation-only” service from Delmarva will purchase natural gas from a 

competitive supplier and have the natural gas delivered through Delmarva’s distribution facilities. 

                                                 
12  Delmarva also owns limited facilities in the State of Virginia, but has no retail customers 

located in Virginia.  
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 (c) Atlantic City 

Atlantic City’s electric distribution service territory is located in southern New Jersey.  

The service territory covers approximately 2,700 square miles with a population of 

approximately 1.1 million.   

Atlantic City has been designated as the default electricity supplier in its service territory 

by the New Jersey Board of Public Utilities (“NJBPU”).  In New Jersey, each of the state’s 

electric distribution companies, including Atlantic City, jointly obtains the electricity to meet 

such companies’ collective Basic Generation Service (“BGS”) obligations from competitive 

suppliers selected through auctions authorized by the NJBPU for the supply of New Jersey’s 

total BGS requirements.  Each winning bidder is required to supply its committed portion of the 

BGS customer load with full requirements service, consisting of power supply and transmission 

service.  Atlantic City is paid tariff supply rates established by the NJBPU that compensate it for 

the cost of obtaining the BGS supply.  These rates are set such that Atlantic City does not make 

any profit or incur any loss with respect to the supply component of its BGS obligations.  

 (d) Transmission of Electricity  

Each of Pepco Holdings’ utility subsidiaries provides transmission services within the 

jurisdictions that encompass its electricity distribution service territory.  In the aggregate, Pepco 

Holdings owns approximately 4,600 miles of interconnected transmission lines with voltages up 

to 500 kV.  Pepco, Delmarva and Atlantic City are all members of PJM, and their transmission 

facilities are interconnected with the transmission facilities of contiguous utilities that are part of 

the interstate power transmission grid operated by PJM.  Pepco, Delmarva and Atlantic City have 

formula rates for transmission on file at the Commission, which PJM then uses to establish the 

charges that it imposes for transmission service.    
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3. Pepco Energy Services 

Pepco Energy Services is engaged in the following activities: 

•  Energy savings performance contracting business: designing, constructing and operating 
energy efficiency projects and distributed generation equipment, including combined heat 
and power plants, principally for federal, state and local government customers; 

•  Underground transmission and distribution business: providing underground transmission 
and distribution construction and maintenance services for electric utilities; and 

•  Thermal business: providing steam and chilled water under long-term contracts, primarily 
to hotels and casinos in Atlantic City, New Jersey. 

The energy savings performance contracting business is highly competitive, and Pepco 

Energy Services competes with other energy services companies primarily with respect to 

contracts with federal, state and local governments and independent agencies.  Competitive 

offerings include a wide range of electrical and thermal system upgrades, improved controls, and 

generation equipment such as combined heat and power units.   

III. DESCRIPTION OF THE PROPOSED TRANSACTION  

The terms and conditions of the Transaction are set forth in the Agreement and Plan of 

Merger, dated as of April 29, 2014 (the “Merger Agreement”), among Pepco Holdings, Exelon, 

and Purple Acquisition Corp., a Delaware corporation and a wholly-owned subsidiary of Exelon 

(“Merger Sub”).  A copy of the Merger Agreement is included with this Application at Exhibit I.  

The Merger Agreement provides for an all-cash Transaction whereby Exelon will pay $27.25 per 

share of Pepco Holdings.  

Under the terms of the Merger Agreement, and subject to regulatory approvals and the 

satisfaction of certain obligations of the parties, Merger Sub will merge with and into Pepco 

Holdings.  Pepco Holdings will continue as the surviving entity and become a wholly-owned 

subsidiary of Exelon.  It will be placed in the corporate structure indirectly under EEDC which, 

as described in Section II.A above, owns Exelon’s regulated public utility companies.  Pepco 
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Holdings’ unregulated subsidiaries will be placed in separate branches of the Exelon holding 

company structure.  Upon completion of the Transaction, Pepco Holdings’ subsidiaries will 

operate as part of Exelon’s holding company system. 

Attached as Exhibit C-3 is a chart showing the proposed post-Transaction organizational 

structure of the merged Exelon holding company.   

IV. THE TRANSACTION IS CONSISTENT WITH THE PUBLIC INTEREST 

Section 203(a)(4) of the FPA provides that “the Commission shall approve the proposed 

disposition . . . if it finds that the proposed transaction will be consistent with the public 

interest.”13  Applicants need not show that a transaction positively benefits the public interest, 

but rather simply that it is “consistent with the public interest,” i.e., that the transaction does not 

harm the public interest.14   

In determining whether a proposed disposition of jurisdictional facilities is consistent 

with the public interest, the Commission evaluates the impacts of the proposed disposition on 

competition, rates, and regulation.15  When considering impacts on competition, the Commission 

reviews both horizontal effects resulting from any increases in concentration in energy and 

capacity markets and vertical effects resulting from increases in the ability or incentive to 

                                                 
13  16 U.S.C. § 824b(a)(4). 
14  See, e.g., Texas-New Mexico Power Co., 105 FERC ¶ 61,028 at P 23 & n.14 (2003) 

(citing Pac. Power & Light Co. v. FPC, 111 F.2d 1014, 1016-17 (9th Cir. 1940)). 
15  See Inquiry Concerning the Commission’s Merger Policy Under the Federal Power Act: 

Policy Statement, Order No. 592, FERC Stats. & Regs. ¶ 31,044 at 30,111 (1996), order 
on reconsideration, Order No. 592-A, 79 FERC ¶ 61,321 (1997) (“Merger Policy 
Statement”).   



15 
 

leverage control over electric transmission or natural gas transportation facilities or other inputs 

to the generation of electricity in order to enhance revenues in generation markets.16   

In addition, the Commission must determine under FPA Section 203(a)(4) that a 

proposed transaction will not result in cross-subsidization of a non-utility associate company by 

a traditional utility company, or the pledge or encumbrance of utility assets for the benefit of an 

associate company, unless that cross-subsidization, pledge or encumbrance will be consistent 

with the public interest.  The standards for evaluating whether an improper cross-subsidization 

will result are set forth in Order Nos. 669, 669-A, and 669-B,17 and were clarified in the 

Commission’s Supplemental Merger Policy Statement.18   

As demonstrated below, the Transaction satisfies all of these standards.  Therefore, it is 

consistent with the public interest and should be approved.  

A. Horizontal Competition Issues 

The Applicants have engaged Julie Solomon, who has extensive experience analyzing 

market power issues in the electric industry, to analyze the competitive effects of the 

Transaction.  She performed her analysis based on the standards established by the Commission 

in the Merger Policy Statement, Order No. 642, and the Commission’s other orders and 

                                                 
16  See Revised Filing Requirements Under Part 33 of the Commission’s Regulations, Order 

No. 642, FERC Stats. & Regs. ¶ 31,111 at 31,872 (2000) (“Order No. 642”), order on 
reh’g, Order No. 642-A, 94 FERC ¶ 61,289 (2001).   

17  Transactions Subject to FPA Section 203, Order No. 669, FERC Stats. & Regs. ¶ 31,200 
(2005) (“Order No. 669”), order on reh’g, Order No. 669-A, FERC Stats. & Regs. 
¶ 31,214 (“Order No. 669-A”), order on reh’g, Order No. 669-B, FERC Stats. & Regs. 
¶ 31,225 (2006) (“Order No. 669-B”). 

18  FPA Section 203 Supplemental Policy Statement, FERC Stats. & Regs. ¶ 31,253 (2007) 
(“Supplemental Merger Policy Statement”), reh’g and clarification denied, 122 FERC 
¶ 61,157 (2008). 
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precedents regarding merger transactions.  Attached as Exhibit J is Ms. Solomon’s affidavit, in 

which she presents the results of her analysis. 

Although Exelon owns generation capacity in numerous markets in the United States, 

Pepco Holdings’ limited generation assets are all located in PJM.  Consequently, Ms. Solomon’s 

analysis focuses on PJM, where the two companies’ assets overlap.  Further, her analysis is 

limited to the energy and capacity markets because Pepco Holdings’ generation assets are so 

limited that they cannot have any effect on PJM ancillary services markets.  Ms. Solomon’s 

analysis, which demonstrates that the Transaction raises no competitive issues, is summarized 

below. 

1. Analysis of PJM Energy Markets 

Ms. Solomon notes that Pepco Holdings owns or controls only 17 MW of landfill-gas-

fired, net-metered, and behind-the-meter generation in PJM.  This generation is all located in the 

AP South submarket of PJM, and 15 MW of this capacity also is located in the smaller 

5004/5005 submarket.  Pepco Holdings’ minimal generation capacity represents approximately 

0.02% or less of the total installed capacity in each market or submarket that Ms. Solomon 

analyzed.   

Performing a simplified “2ab” Herfindahl-Hirschman Index (“HHI”) calculation of the 

effect of combining Pepco Holdings’ generation with that of Exelon,19 Ms. Solomon determined 

that the HHI change in each market resulting from the combination was one point or less, and 

thus that no competitive concerns are raised by the Transaction.  The Commission previously has 
                                                 
19  Under the “2ab” shortcut method, the market share of company “a” and the market share 

of company “b” contribute a2+b2 to the HHI calculation pre-transaction and (a+b)2 post-
transaction.  Because (a+b)2 = a2 + b2 + 2ab, subtracting the pre-transaction a2+b2 yields 
the 2ab shortcut to calculating the HHI change.  See U.S. Dep’t of Justice & Fed. Trade 
Comm’n, 1992 Horizontal Merger Guidelines, 57 Fed. Reg. 41,552 at 41,558 n.18 (Sept. 
10, 1992), revised, 4 Trade Reg. Rep. ¶ 13,104 (Apr. 8, 1997). 
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relied on this metric in similar Section 203 applications to determine that no there are no adverse 

effects on competition in energy markets.  See The AES Corp., 137 FERC ¶ 61,122 at P 24 

(2011); SUEZ Energy N. Am., Inc., 125 FERC ¶ 61,188 at PP 19, 23 (2008); Union Elec. Co., 

114 FERC ¶ 61,255 at PP 33, 37 (2006); MidAmerican Energy Holdings Co., 113 FERC ¶ 

61,298 at PP 28 n.22, 31 (2005).   

Ms. Solomon also analyzed certain Pepco Holdings power purchase contracts with 

generators that are QFs under PURPA, as well as with owners of wind generation projects.20  In 

each case, Pepco Holdings does not control the output of the plant.  Further,  all revenues 

received by Pepco Holdings for the sale of the energy into the PJM energy markets are returned 

to its retail customers.  Consequently, the contracts are not attributable to Pepco Holdings.  See 

Market-Based Rates for Wholesale Sales of Elec. Energy, Capacity and Ancillary Servs. by Pub. 

Utils., Order No. 697, FERC Stats. & Regs. ¶ 31,252 at P 176 (2007) (“[A]n entity controls the 

facilities when it controls the decision-making over sales of electric energy, including discretion 

as to how and when power generated by these facilities will be sold.”), citing Reporting 

Requirement for Changes in Status for Pub. Utils. with Market-Based Rate Auth., Order No. 652, 

FERC Stats. & Regs. ¶ 31,175 at P 18 (2005) (emphasis omitted).  This conclusion is supported 

by the fact that, in their competition analyses submitted to support their market-based rate 

applications or their triennial updates, each generator has included the generation capacity as  

                                                 
20  These contracts are identified in Exhibit J-4. 
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being under its control.21  Nor has Pepco Holdings considered this capacity to be under its 

control in its two most recent triennial updates.22 

2. Analysis of PJM Capacity Markets 

Pepco Holdings’ share of the PJM capacity market is slightly higher than its share of the 

PJM energy markets because Pepco Holdings bids demand response resources, pursuant to state-

mandated programs, into the PJM Reliability Pricing Mechanism (“RPM”) auctions.  However, 

Ms. Solomon calculates Pepco Holdings’ 700 MW of demand resources offered into the 

recently-completed 2017/2108 Base Residual Auction to be less than 0.5% of the PJM RTO 

market.  (In this recent auction, there were no smaller relevant markets that cleared separately 

where both of the Applicants offered capacity).  When combined with Exelon’s approximately 

26,000 MW of generation, demand response and energy efficiency resources in PJM, the merged 

company will control about 14.1% of the total capacity in PJM, which causes an HHI increase of 

only 10 points.  As Ms. Solomon explains, even this calculation is conservative because it 

reflects Exelon’s qualified generation capacity before deductions for expected forced outages.  

                                                 
21  See Brooklyn Navy Yard Cogeneration Partners, L.P., Docket Nos. ER10-3193-003, et 

al., Notice of Non-Material Change in Status (Mar. 31, 2014) (reporting for Chambers 
Cogeneration, Limited Partnership and Logan Generating Company, L.P.); AES Alamitos, 
LLC, Docket Nos. ER10-3145-005, et al.,  Triennial Market Power Analysis for 
Northeast Region (Dec. 26, 2013) (reporting for AES Armenia Mountain Wind, LLC); 
Camden County Energy Recovery Assocs., L.P., Docket Nos. ER12-1195-001, et al., 
Notice of Change in Status (Sept. 18, 2013) (reporting for Covanta Delaware Valley, 
L.P.); EDF Trading N. Am., LLC, Docket Nos. ER10-2794-014, et al., Notice of Non-
Material Change in Status (Aug. 12, 2013) (reporting for Chestnut Flats Lessee, LLC); 
Synergics Roth Rock Wind Energy, LLC, Docket Nos. ER11-2635-001, et al., Notice of 
Non-Material Change in Status (Aug. 1, 2011) (reporting for Roth Rock Wind Farm, 
LLC). 

22  See Atl. City Elec. Co., Docket Nos. ER10-2997-003, et al., Triennial Market-Based Rate 
Update Filing for PHI Entities (Dec. 20, 2013); Atl. City Elec. Co., Docket Nos. ER96-
1361-018, et al., Triennial Market-Based Rate Update Filing for PHI Entities (Dec. 27, 
2010). 
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Consequently, the Transaction does not raise any competitive concerns with respect to the PJM 

capacity markets. 

B. Vertical Market Power Issues 

In Order No. 642, the Commission set out several vertical market power issues that could 

potentially arise from mergers involving input suppliers.  The principal issue identified is 

whether a merger may create or enhance the ability of the merged firm to exercise market power 

in downstream electricity markets by control over the supply of inputs used by rival producers of 

electricity.  Three potential abuses were identified:  the upstream firm acts to raise rivals’ costs 

or foreclose them from the market in order to increase prices received by the downstream 

affiliate; the upstream firm acts to facilitate collusion among downstream firms; or transactions 

between vertical affiliates are used to frustrate regulatory oversight of the cost/price relationship 

of prices charged by the downstream electricity supplier.23   

The Commission has expressed its concern regarding vertical market power in three 

primary contexts:  (1) “convergence mergers” between electric utilities and natural gas pipelines 

that “may create or enhance the incentive and/or ability for the merged firm to adversely affect 

prices and output in the downstream electricity market and to discourage entry by new 

generators;”24 (2) mergers involving owners of electric transmission facilities that may use those 

facilities to benefit their electric generation facilities; and (3) mergers involving the ownership of 

other inputs to the generation of electricity.   

                                                 
23   See Order No. 642, FERC Stats. & Regs. ¶ 31,111 at 31,904.   

24   Id. 
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Ms. Solomon also addresses vertical market power issues in her affidavit.  As she 

explains, none of the vertical market power concerns identified by the Commission are raised 

here.   

1. No Potential for Abuse of Natural Gas Transportation Market Power  

Neither Exelon nor Pepco Holdings owns any interest in any interstate natural gas 

pipeline.  PECO, BGE, and Delmarva do operate intrastate natural gas distribution systems, but 

Ms. Solomon explains that each of these utilities is highly regulated by the respective state public 

utility commissions, each of which imposes open access distribution requirements that ensure 

service to new customers, including gas-fired generators seeking to interconnect with the 

respective distribution systems.  Ms. Solomon also observes that new generation can, and likely 

will, be sited to connect directly to an interstate transmission pipeline system and thus bypass the 

PECO, BGE or Delmarva local gas distribution systems.  Indeed, the only natural gas-fired 

generation located in Delmarva’s gas distribution service territory is Calpine generation served 

from a lateral (owned 90 percent by Calpine) connected to an interstate natural gas pipeline and 

two Bloom Energy fuel cell facilities served under a Delmarva retail rate schedule.  Likewise, 

PECO and BGE deliver gas to only a de minimis amount of generation. 

The PECO, BGE and Delmarva natural gas divisions each have firm transportation 

contracts on interstate pipelines as well as storage entitlements.  Such contracts are necessary to 

ensure delivery of natural gas for supply to their retail customers.  Other Exelon affiliates also 

have some contracts in connection with their competitive retail activities or to transport natural 

gas to owned or controlled gas-fired generation.  However, their contractual entitlements are 

quite small relative to total capacity.  Ms. Solomon has calculated that Exelon and Pepco 

Holdings’ firm transportation contracts combined represent about 6 percent of deliverability 

capacity into the states within PJM, and about 7-8 percent in her approximation of the AP South 
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and 5004/5005 submarkets in PJM.  The Applicants’ combined share of storage capacity in PJM 

is similarly small, about 2.5 percent.  These small shares support a determination that there are 

no vertical market power concerns.   

2. No Increased Potential for Abuse of Electric Transmission Market 
Power 

All of the transmission facilities owned by the Applicants are under the control of PJM, 

and will continue to be under PJM’s control after the consummation of the Transaction.  As a 

result, the Transaction does not increase in any respect the ability of the Applicants to use their 

ownership or control of transmission facilities to give themselves a competitive advantage in 

energy markets.   

3. No Increased Potential for Abuse of Market Power With Respect to 
Other Inputs to the Generation of Electricity 

As Ms. Solomon explains, the Applicants do not possess market power with respect to 

any other inputs to the generation of electricity.  The Transaction therefore does not raise any 

vertical market power issues with respect to such other inputs to the generation of electricity.     

C. No Adverse Impact On Rates  

In considering the impacts of a merger on rates, the Commission looks primarily at 

impacts on transmission rates and on rates for captive long-term wholesale requirements 

customers.  As an initial matter, the Applicants note that they do not have any captive wholesale 

requirements customers, and as a consequence the Transaction can have no adverse impact on 

rates to such customers. 

With respect to transmission rates, the Applicants are willing to make commitments to 

ensure that the Transaction will not have an adverse effect on transmission customers.  

Specifically, the Applicants commit for a period of five years to hold transmission customers 

harmless from the rate effects of the Transaction.  For that five-year period, the Applicants will 
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not include merger-related costs in their transmission revenue requirements, except to the extent 

they can demonstrate that merger-related savings are equal to or in excess of all of the 

transaction-related costs so included.25  The Commission has approved this type of commitment 

in its Merger Policy Statement and in a number of subsequent cases.26   

The Commission has full authority and capability to monitor the Applicants’ hold 

harmless provision.27  If the Applicants seek to recover transaction-related costs through their 

transmission rates, they will submit a compliance filing that details how they are satisfying the 

hold harmless commitment.  Moreover, the Applicants will comply with the Commission’s 

directive in other proceedings, set forth below, involving a similar hold harmless provision:  

If Applicants seek to recover transaction-related costs in an existing formula rate 
that allows for such recovery, then that compliance filing must be filed in the 
section 205 docket in which the formula rate was approved by the Commission, as 
well as the instant section 203 docket.*  We also note that, if Applicants seek to 
recover transaction-related costs in a filing whereby they are proposing a new rate 
(either a new formula rate or a new stated rate), then that filing must be made in a 
new section 205 docket as well as in the instant section 203 docket.**  The 
Commission will [ ] notice such filings for public comment.  In such a filing, 
Applicants must:  (1) specifically identify the transaction-related costs they are 
seeking to recover, and (2) demonstrate that those costs are exceeded by the 
savings produced by the transaction, in addition to any requirements associated 
with filings made under section 205.  Such a hold harmless commitment will 

                                                 
25  To ensure compliance with the hold-harmless commitment, Exelon and Pepco Holdings 

and their respective subsidiaries will track separately merger-related costs, including 
costs incurred for the purpose of effectuating the transaction and costs incurred to 
integrate Pepco Holdings into Exelon.  These costs include, among others, external legal 
and banking costs as well as internal labor costs.  This separate tracking mechanism will 
enable the Applicants and their subsidiaries to exclude merger-related costs as 
appropriate from FERC jurisdictional rates, or to demonstrate that merger-related savings 
exceed such costs. 

26    Merger Policy Statement, FERC Stats. & Regs. ¶ 31,044 at 30,124; see also Ameren 
Corp., 108 FERC ¶ 61,094 at PP 62-68 (2004); Great Plains Energy Inc., 121 FERC 
¶ 61,069 at P 48 (2007), reh’g denied, 122 FERC ¶ 61,177 (2008). 

27  See, e.g., ITC Midwest LLC, 133 FERC ¶ 61,169 at P 24 (2010).   
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protect customers’ wholesale power and transmission rates from being adversely 
affected by the proposed transaction.28 
 
*  In this case the filing would be a compliance filing in both the section 203 and 

205 dockets. 
 
** In this case the filing would be a compliance filing in the section 203 docket, 

but a rate application in the section 205 docket. 
 
D. No Adverse Impact On Regulation 

Although the Commission requires merger applicants to evaluate the effect of a proposed 

transaction on regulation, both at the federal and state level, the Commission indicated in Order 

No. 642 that it would not ordinarily set a merger application for hearing with respect to the 

impact on regulation unless:  (a) the proposed transaction involves public utility subsidiaries of a 

registered holding company under the Public Utility Holding Company Act of 1935 (“PUHCA 

1935”) and the relevant applicants do not commit to abide by the Commission’s policies on 

pricing of non-power goods and services between affiliates or (b) the affected state commissions 

lack authority over the proposed transaction and raise concerns about the effect on regulation.  

Order No. 642, FERC Stats. & Regs ¶ 31,111 at 31,914-15.   

The first prong of the test in the Merger Policy Statement no longer is applicable because 

PUHCA 1935 has been repealed.  With respect to the second prong of the test, the Transaction 

will not have any impact on the jurisdiction of either this Commission or any state public utility 

commission over any of the Applicants or any of their affiliates or subsidiaries, each of which 

will remain subject to regulation after the Transaction closes to the same extent each was 

regulated before the closing of the Transaction.   

                                                 
28  Id. at P 25; see also FirstEnergy Corp., 133 FERC ¶ 61,222 at P 63 (2010); PPL Corp., 

133 FERC ¶ 61,083 at PP 26-27 (2010). 
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E. No Improper Cross-Subsidization 

Under the amendments to Section 203 implemented by the Energy Policy Act of 2005, 

the Commission “shall approve” a proposed transaction “if it finds that the proposed 

transaction, . . . will not result in cross-subsidization of a non-utility associate company or the 

pledge or encumbrance of utility assets for the benefit of an associate company, unless . . . the 

cross-subsidization, pledge, or encumbrance will be consistent with the public interest.”  16 

U.S.C. § 824b(a)(4). 

In Order Nos. 669, 669-A, and 669-B, the Commission identified a four-factor test that 

applicants must satisfy in order to address the concerns identified in Section 203 regarding any 

possible cross-subsidization, pledge or encumbrance of utility assets associated with the 

proposed transaction.29  Under this test, the Commission examines whether a proposed 

transaction, at the time of the transaction or in the future, results in:   

(1) transfers of facilities between a traditional public utility associate company 
that has captive customers or that owns or provides transmission service 
over jurisdictional transmission facilities, and an associate company;  

(2)  new issuances of securities by traditional public utility associate 
companies that have captive customers or that own or provide 
transmission service over jurisdictional transmission facilities, for the 
benefit of an associate company;  

(3) new pledges or encumbrances of assets of a traditional public utility 
associate company that has captive customers or that owns or provides 
transmission service over jurisdictional transmission facilities, for the 
benefit of an associate company; and  

(4) new affiliate contracts between non-utility associate companies and 
traditional public utility associate companies that have captive customers 
or that own or provide transmission service over jurisdictional 

                                                 
29  Order No. 669, FERC Stats. & Regs. ¶ 31,200 at P 169; Order No. 669-A, FERC Stats. & 

Regs. ¶ 31,214 at P 144. 
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transmission facilities,, other than non-power goods and services 
agreements subject to review under Sections 205 and 206 of the FPA.30  

In Exhibit M, the Applicants demonstrate, based on facts and circumstances known to 

them or that are reasonably foreseeable, at the time of the Transaction or in the future, that the 

Transaction will not result in any of the above-outlined transfers of facilities, issuances or 

securities, pledges or encumbrance of assets or other agreements.  Exhibit M also contains, as 

required by 18 C.F.R. § 33.2(j)(1)(i), a listing of the existing pledges and encumbrances of the 

Applicants’ regulated utilities. 

V. INFORMATION REQUIRED BY PART 33 OF THE COMMISSION’S 
REGULATIONS 

Applicants submit the following information pursuant to Part 33 of the Commission’s 

regulations.  Applicants respectfully request waiver of certain of the Part 33 filing requirements 

as set forth below, consistent with Commission precedent.31 

A. Section 33.2(a):  Names and Addresses of the Principal Business Offices of 
the Applicants  

Exelon Corporation 
10 South Dearborn Street 
Chicago, Illinois 60603 

Pepco Holdings, Inc. 
701 Ninth Street, N.W.  
Washington, DC 20068 

 

                                                 
30  18 C.F.R. § 33.2(j)(1)(ii). 

31  See, e.g., Northeast Generation Co., 117 FERC ¶ 61,068 at P 17 (2006). 
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B. Section 33.2(b):  Names and Addresses of Persons Authorized to Receive 
Notices and Communications with Respect to the Application  

Amy L. Blauman  
Associate General Counsel  
Pepco Holdings, Inc. 
701 9th Street, N.W. 
Washington, DC 20068  
(202) 872-2122 
(202)-331-6767 Fax  
alblauman@pepcoholdings.com 
 

Mike Naeve 
Matthew W.S. Estes 
Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, N.W. 
Washington, DC 20005 
(202) 371-7000 
(202) 956-8102 Fax 
mike.naeve@skadden.com 
matthew.estes@skadden.com 
 

Kathleen Barrón 
Senior Vice President-Federal Regulatory 
Affairs and Wholesale Market Policy 
Exelon Corporation 
101 Constitution Ave, N.W. 
Washington, DC 20001 
(202) 637-0357 
(202) 347-7501 Fax 
kathleen.barron2@exeloncorp.com 
 

 

 
C. Section 33.2(c):  Description of Applicants 

See Part II of this Application, and Exhibits A through F and J.  

D. Section 33.2(d):  Description of the Jurisdictional Facilities Owned and 
Operated or Controlled by Applicants, their Parents or Affiliates   

See Part II of this Application, Exhibit G and Exhibit J.  Applicants respectfully request 

waiver of 18 C.F.R. § 33.2(d) to the extent it would require the submission of additional 

information. 

E. Section 33.2(e):  Narrative Description of the Transaction 

A narrative description of the Transaction is provided in Part III of this Application.  See 

also Exhibit H.  Applicants respectfully request waiver of 18 C.F.R. § 33.2(e) to the extent it 

would require the submission of additional information. 
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F. Section 33.2(f):  Contracts with Respect to the Transaction 

See Exhibit I.  

G. Section 33.2(g):  Facts Relied Upon to Show that the Transaction is in the 
Public Interest  

The facts relied upon to show that the Transaction is consistent with the public interest 

are set forth in Part IV of this Application and in Exhibit J.  Applicants respectfully request 

waiver of 18 C.F.R. § 33.2(g) to the extent it would require the submission of additional 

information. 

H. Section 33.2(h):  Physical Property 

See Exhibit K. 

I. Section 33.2(i):  Status of Actions Before Other Regulatory Bodies 

See Exhibit L.   

J. Section 33.2(j):  Cross-subsidization 

See Part IV of this Application and Exhibit M.  

K. Section 33.5:  Accounting Entries 

See Attachment 1. 

L. Proposed Protective Order 

See Attachment 2.  In accordance with Section 388.112 of the Commission’s regulations, 

18 C.F.R. § 388.112, Applicants request confidential treatment of certain confidential 

commercial data regarding natural gas transportation contracts and PJM capacity market bids 

that they are separately submitting as workpapers to the affidavit of Julie Solomon (attached 

hereto as Exhibit J), which contains no confidential data.  In accordance with the Commission’s 

regulations, a proposed protective order has been included as Attachment 2 to the Application.  

The Applicants request that the natural gas transportation and capacity bid information they are 

submitting be made subject to this protective order.  Accordingly, as required by Section 33.8 of 
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the Commission’s regulations, 18 C.F.R. § 33.8, the Applicants are submitting a non-public 

version of the workpapers, entitled “PRIVILEGED MATERIALS – DO NOT RELEASE,” as 

well as a public version of the workpapers. 

M. Verifications 

The verifications required under Section 33.7 of the Commission’s regulations, 18 C.F.R. 

§ 33.7, executed by authorized representatives of the Applicants, are provided at Attachment 3.    
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VI. CONCLUSION 

As demonstrated above, as well as in the attached testimony and exhibits, the Transaction 

is consistent with the public interest as analyzed under the standards promulgated in the 

Commission’s Merger Policy Statement, Part 33 of the Commission’s regulations, and the 

Commission’s merger precedents.  Accordingly, the Applicants request that the Commission 

issue an order approving the Transaction within 90 days. 

Respectfully submitted, 

 
 
 
 
 
 
 
 
 
 
 
Paul R. Bonney 
Senior Vice President and  
Deputy General Counsel 
Exelon Corporation 
100 Constellation Way 
Suite 500C 
Baltimore, MD 21202 
(410) 470-2321  
paul.bonney@exeloncorp.com 
 
Kathleen Barrón 
Senior Vice President-Federal Regulatory 
Affairs and Wholesale Market Policy 
Exelon Corporation 
101 Constitution Avenue, N.W. 
Washington, DC 20001 
(202) 637-0357 
kathleen.barron2@exeloncorp.com 
 
Exelon Corporation 

   /s/                                
Mike Naeve 
Matthew W.S. Estes 
Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, N.W. 
Washington, DC 20005 
(202) 371-7000 
mike.naeve@skadden.com 
matthew.estes@skadden.com 
 
Counsel to Exelon Corporation and 
Pepco Holdings, Inc. 
 
Kevin C. Fitzgerald  
Executive Vice President & General Counsel  
(202) 872-3585  
Peter E. Meier 
Vice President, Legal Services 
(202) 872-2953 
Amy L. Blauman  
Associate General Counsel  
(202) 872-2122  
Pepco Holdings, Inc. 
701 9th Street, N.W. 
Washington, DC 20068  
KCFitzgerald@pepcoholdings.com 
peter.meier@pepcoholdings.com 
alblauman@pepcoholdings.com 
 
Pepco Holdings, Inc. 
 

 
May 30, 2014 

 



 

Attachment 1 –Pro Forma Accounting Entries 
 

The Transaction is not anticipated to result in any adjustment to the books maintained by 

any Applicant that is required to keep its books in accordance with the Commission’s Uniform 

System of Accounts and therefore there are no pro forma accounting entries to provide.  If, 

however, the Applicants determine in the future that the Transaction were to impact the books of 

any such entity, the Applicants will submit the required accounting entries to the Commission 

within six months of the consummation of the Transaction. 



 

 
 

Attachment 2 –Proposed Protective Order 
 

UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
Exelon Corporation )  

Docket No. EC14-___-000  ) 
Pepco Holdings, Inc. ) 
 

PROTECTIVE ORDER 
 
 (Issued                           ) 
 
1. This Protective Order shall govern the use of all Protected Materials produced by, or on 

behalf of, any Participant.  Notwithstanding any order terminating this proceeding, this 
Protective Order shall remain in effect until specifically modified or terminated by the 
Presiding Administrative Law Judge (“Presiding Judge”) or the Federal Energy 
Regulatory Commission (“Commission”). 

 
2. This Protective Order applies to the following two categories of materials:  (a) a 

Participant may designate as protected those materials which customarily are treated by 
that Participant as sensitive or proprietary, which are not available to the public, and 
which, if disclosed freely, would subject that Participant or its customers to risk of 
competitive disadvantage or other business injury; and (b) a Participant shall designate as 
protected those materials which contain critical energy infrastructure information, as 
defined in 18 C.F.R. § 388.113(c)(1) (“Critical Energy Infrastructure Information” or 
“CEII”).  

  
3. Definitions -- For purposes of this Order: 
 

(a)   The term “Participant” shall mean a Participant as defined in 18 C.F.R. 
§ 385.102(b). 

 
(b)  (1)  The term “Protected Materials” means (A) materials (including 

depositions) provided by a Participant in response to discovery requests 
and designated by such Participant as protected; (B) any information 
contained in or obtained from such designated materials; (C) any other 
materials which are made subject to this Protective Order by the Presiding 
Judge, by the Commission, by any court or other body having appropriate 
authority, or by agreement of the Participants; (D) notes of Protected  
Materials; and (E) copies of Protected Materials.  The Participant 
producing the Protected Materials shall physically mark them on each 
page as “PROTECTED MATERIALS” or “PRIVILEGED MATERIALS” 
or with words of similar import to indicate that they are Protected 
Materials.  If the Protected Materials contain Critical Energy Infrastructure 
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Information, the Participant producing such information shall additionally 
mark on each page containing such information the words “CEII 
MATERIALS - DO NOT RELEASE.” 

 
 (2)  The term “Notes of Protected Materials” means memoranda, handwritten 

notes, or any other form of information (including electronic form) which 
copies or discloses materials described in Paragraph 3(b)(1).  Notes of 
Protected Materials are subject to the same restrictions provided in this 
order for Protected Materials except as specifically provided in this order. 

 
 (3)  Protected Materials shall not include (A) any information or document that 

has been filed with and accepted into the public files of the Commission, 
or contained in the public files of any other federal or state agency, or any 
federal or state court, unless the information or document has been 
determined to be protected by such agency or court, or (B) information 
that is public knowledge, or which becomes public knowledge, other than 
through disclosure in violation of this Protective Order Protected Materials 
do include any information or document contained in the files of the 
Commission that has been designated as Critical Energy Infrastructure 
Information.  

 
(c)  The term “Non-Disclosure Certificate” shall mean the certificate annexed hereto 

by which Participants who have been granted access to Protected Materials shall 
certify their understanding that such access to Protected Materials is provided 
pursuant to the terms and restrictions of this Protective Order, and that such 
Participants have read the Protective Order and agree to be bound by it.  All Non-
Disclosure Certificates shall be served on all parties on the official service list 
maintained by the Secretary in this proceeding. 

 
(d)  The term “Reviewing Representative” shall mean a person who has signed a Non-

Disclosure Certificate and who is: 
 
 (1)   Commission Trial Staff designated as such in this proceeding; 
 
 (2)  an attorney who has made an appearance in this proceeding for a 

Participant; 
 
 (3)  attorneys, paralegals, and other employees associated for purposes of this 

case with an attorney described in Subparagraph (2); 
 
 (4)  an expert or an employee of an expert retained by a Participant for the 

purpose of advising, preparing for or testifying in this proceeding; 
  
 (5)  a person designated as a Reviewing Representative by order of the 

Presiding Judge or the Commission; or 
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 (6)  employees or other representatives of Participants appearing in this 
proceeding with significant responsibility for this docket. 

 
4. Protected Materials shall be made available under the terms of this Protective Order only 

to Participants and only through their Reviewing Representatives as provided in 
Paragraphs 7, 8, and 9. 
 

5. Protected Materials shall remain available to Participants until the later of the date that an 
order terminating this proceeding becomes no longer subject to judicial review, or the 
date that any other Commission proceeding relating to the Protected Material is 
concluded and no longer subject to judicial review.  If requested to do so in writing after 
that date, the Participants shall, within fifteen days of such request, return the Protected 
Materials (excluding Notes of Protected Materials) to the Participant that produced them, 
or shall destroy the materials, except that copies of filings, official transcripts and 
exhibits in this proceeding that contain Protected Materials, and Notes of Protected 
Material may be retained, if they are maintained in accordance with Paragraph 6, below.  
Within such time period each Participant, if requested to do so, shall also submit to the 
producing Participant an affidavit stating that, to the best of its knowledge, all Protected 
Materials and all Notes of Protected Materials have been returned or have been destroyed 
or will be maintained in accordance with Paragraph 6.  To the extent Protected Materials 
are not returned or destroyed, they shall remain subject to the Protective Order. 

 
6. All Protected Materials shall be maintained by the Participant in a secure place.  Access 

to those materials shall be limited to those Reviewing Representatives specifically 
authorized pursuant to Paragraphs 8 and 9.  The Secretary shall place any Protected 
Materials filed with the Commission in a non-public file.  By placing such documents in 
a non-public file, the Commission is not making a determination of any claim of privilege.  
The Commission retains the right to make determinations regarding any claim of 
privilege and the discretion to release information necessary to carry out its jurisdictional 
responsibilities.  For documents submitted to Commission Trial Staff (“Staff”), Staff 
shall follow the notification procedures of 18 C.F.R. § 388.112 before making public any 
Protected Materials. 

 
7. Protected Materials shall be treated as confidential by each Participant and by the 

Reviewing Representative in accordance with the certificate executed pursuant to 
Paragraph 9.  Protected Materials shall not be used except as necessary for the conduct of 
this proceeding, nor shall they be disclosed in any manner to any person except a 
Reviewing Representative who is engaged in the conduct of this proceeding and who 
needs to know the information in order to carry out that person’s responsibilities in this 
proceeding.  Reviewing Representatives may make copies of Protected Materials, but 
such copies become Protected Materials.  Reviewing Representatives may make notes of 
Protected Materials, which shall be treated as Notes of Protected Materials if they 
disclose the contents of Protected Materials. 
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8.  (a)  If a Reviewing Representative’s scope of employment includes the marketing of 
energy, the direct supervision of any employee or employees whose duties include 
the marketing of energy, the provision of consulting services to any person whose 
duties include the marketing of energy, or the direct supervision of any employee 
or employees whose duties include the marketing of energy, such Reviewing 
Representative may not use information contained in any Protected Materials 
obtained through this proceeding to give any Participant or any competitor of any 
Participant a commercial advantage. 

 
 (b)   In the event that a Participant wishes to designate as a Reviewing Representative 

a person not described in Paragraph 3(d) above, the Participant shall seek 
agreement from the Participant providing the Protected Materials.  If an 
agreement is reached that person shall be a Reviewing Representative pursuant to 
Paragraphs 3(d) above with respect to those materials.  If no agreement is reached, 
the Participant shall submit the disputed designation to the Presiding Judge for 
resolution. 

 
9.  (a)   A Reviewing Representative shall not be permitted to inspect, participate in 

discussions regarding, or otherwise be permitted access to Protected Materials 
pursuant to this Protective Order unless that Reviewing Representative has first 
executed a Non-Disclosure Certificate; provided, that if an attorney qualified as a 
Reviewing Representative has executed such a certificate, the paralegals, 
secretarial and clerical personnel under the attorney=s instruction, supervision or 
control need not do so.  A copy of each Non-Disclosure Certificate shall be 
provided to counsel for the Participant asserting confidentiality prior to disclosure 
of any Protected Material to that Reviewing Representative. 

 
 (b)  Attorneys qualified as Reviewing Representatives are responsible for ensuring 

that persons under their supervision or control comply with this order. 
 
10. Any Reviewing Representative may disclose Protected Materials to any other Reviewing 

Representative as long as the disclosing Reviewing Representative and the receiving 
Reviewing Representative both have executed a Non-Disclosure Certificate.  In the event 
that any Reviewing Representative to whom the Protected Materials are disclosed ceases 
to be engaged in these proceedings, or is employed or retained for a position whose 
occupant is not qualified to be a Reviewing Representative under Paragraph 3(d), access 
to Protected Materials by that person shall be terminated.  Even if no longer engaged in 
this proceeding, every person who has executed a Non-Disclosure Certificate shall 
continue to be bound by the provisions of this Protective Order and the certification. 

 
11. Subject to Paragraph 18, the Presiding Judge shall resolve any disputes arising under this 

Protective Order.  Prior to presenting any dispute under this Protective Order to the 
Presiding Judge, the parties to the dispute shall use their best efforts to resolve it.  Any 
participant that contests the designation of materials as protected shall notify the party 
that provided the protected materials by specifying in writing the materials the 
designation of which is contested.  This Protective Order shall automatically cease to 
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apply to such materials five (5) business days after the notification is made unless the 
designator, within said 5-day period, files a motion with the Presiding Judge, with 
supporting affidavits, demonstrating that the materials should continue to be protected.  
In any challenge to the designation of materials as protected, the burden of proof shall be 
on the participant seeking protection.  If the Presiding Judge finds that the materials at 
issue are not entitled to protection, the procedures of Paragraph 18 shall apply.  The 
procedures described above shall not apply to protected materials designated by a 
Participant as Critical Energy Infrastructure Information.  Materials so designated shall 
remain protected and subject to the provisions of this Protective Order, unless a 
Participant requests and obtains a determination from the Commission’s Critical Energy 
Infrastructure Information Coordinator that such materials need not remain protected. 

 
12. All copies of all documents reflecting Protected Materials, including the portion of the 

hearing testimony, exhibits, transcripts, briefs and other documents which refer to 
Protected Materials, shall be filed and served in sealed envelopes or other appropriate 
containers endorsed to the effect that they are sealed pursuant to this Protective Order.  
Such documents shall be marked “PROTECTED MATERIALS” or “PRIVILEGED 
MATERIALS” and shall be filed under seal and served under seal upon the Presiding 
Judge and all Reviewing Representatives who are on the service list.  Such documents 
containing Critical Energy Infrastructure Information shall be additionally marked “CEII 
MATERIALS - DO NOT RELEASE.”  For anything filed under seal, redacted versions 
or, where an entire document is protected, a letter indicating such, will also be filed with 
the Commission and served on all parties on the service list and the Presiding Judge.  
Counsel for the producing Participant shall provide to all Participants who request the 
same, a list of Reviewing Representatives who are entitled to receive such material.  
Counsel shall take all reasonable precautions necessary to assure that Protected Materials 
are not distributed to unauthorized persons. 

 
13. If any Participant desires to include, utilize or refer to any Protected Materials or 

information derived therefrom in such a manner that might require disclosure of such 
material, such participant shall first notify both counsel for the producing Participant and 
the Presiding Judge of such desire, identifying with particularity each of the Protected 
Materials and the proposed manner of their use.  Thereafter, use of such Protected 
Material will be governed by procedures determined by the Presiding Judge. 

 
14. Nothing in this Protective Order shall be construed as precluding any Participant from 

objecting to the use of Protected Materials on any legal grounds. 
 
15. Nothing in this Protective Order shall preclude any Participant from requesting the 

Presiding Judge, the Commission, or any other body having appropriate authority, to find 
that this Protective Order should not apply to all or any materials previously designated 
as Protected Materials pursuant to this Protective Order.  The Presiding Judge may alter 
or amend this Protective Order as circumstances warrant at any time during the course of 
this proceeding. 
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16. Each party governed by this Protective Order has the right to seek changes in it as 
appropriate from the Presiding Judge or the Commission. 

 
17. All Protected Materials filed with the Commission, the Presiding Judge, or any other 

judicial or administrative body, in support of, or as a part of, a motion, other pleading, 
brief, or other document, shall be filed and served in sealed envelopes or other 
appropriate containers bearing prominent markings indicating that the contents include 
Protected Materials subject to this Protective Order.  Such documents containing Critical 
Energy Infrastructure Information shall be additionally marked “CEII MATERIALS – 
DO NOT RELEASE.” 

 
18. In the event that the Presiding Judge at any time in the course of this proceeding finds 

that all or part of the Protected Materials need not be protected, those materials 
nevertheless shall continue to be subject to the protection afforded by this Protective 
Order for three (3) business days from the date of issuance of the Presiding Judge’s 
decision, and if the Participant seeking protection files an interlocutory appeal or requests 
that the issue be certified to the Commission, for an additional seven (7) business days.  
None of the Participants waives its rights to seek additional administrative or judicial 
remedies after the Presiding Judge’s decision respecting Protected Materials or 
Reviewing Representatives, or the Commission’s denial of any appeal thereof.  The 
provisions of 18 C.F.R. §§ 388.112 and 388.113 shall apply to any requests under the 
Freedom of Information Act. (5 U.S.C. § 552) for Protected Materials in the files of the 
Commission. 

 
19. Nothing in this Protective Order shall be deemed to preclude any Participant from 

independently seeking through discovery in any other administrative or judicial 
proceeding information or materials produced in this proceeding under this Protective 
Order. 

 
20. None of the Participants waives the right to pursue any other legal or equitable remedies 

that may be available in the event of actual or anticipated disclosure of Protected 
Materials. 

 
21. The contents of Protected Materials or any other form of information that copies or 

discloses Protected Materials shall not be disclosed to anyone other than in accordance 
with this Protective Order and shall be used only in connection with this (these) 
proceeding(s).  Any violation of this Protective Order and of any Non-Disclosure 
Certificate executed hereunder shall constitute a violation of an order of the Commission. 



 

 
 

 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 
Exelon Corporation )  

Docket No. EC14-___-000  ) 
Pepco Holdings, Inc. ) 
 

NON-DISCLOSURE CERTIFICATE 
 

I hereby certify my understanding that access to Protected Materials is provided to me pursuant 
to the terms and restrictions of the Protective Order in this proceeding, that I have been given a 
copy of and have read the Protective Order, and that I agree to be bound by it.  I understand that 
the contents of the Protected Materials, any notes or other memoranda, or any other form of 
information that copies or discloses Protected Materials shall not be disclosed to anyone other 
than in accordance with that Protective Order.  I acknowledge that a violation of this certificate 
constitutes a violation of an order of the Federal Energy Regulatory Commission. 

 
      By: _____________________________ 
 
      Printed Name: ____________________ 
 
      Title: ___________________________ 
 
      Representing: ____________________ 
 
      Date: ___________________________ 
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Attachment 3 –Verifications 
 
 

 
 



Exelon Corporation 

Pepco Holdings, Inc. 

UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Docket No. EC14-_ - 000 

VERIFICATION 

5S. 

NOW, BEFORE ME, the undersigned authority, personally came and appeared, Paul R. Bonney, who, 

after first being duly sworn by me, did say: 

That he is Senior Vice President & Deputy General Counsel, Regulatory, Wholesale & Retail for Exelon 

Corporation, that he has the authority to verify the foregoing application and exhibits on behalf of 

Exelon Corporation; that he has knowledge of the matters therein; and that to the best of his 

knowledge, information and belief, the representations made are true and correct. 

By: 

-aAtJ 
SUBSCRIBED AND SWORN to before me this _..AJ_ day of May, 2014. 

Notary Public 

(b) (6)

(b) (6)



UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Exelon Corporation ) 
) 
) 

Docket No. EC14'_'OOO 
Pep co Holdings, Inc. 

VERIFICATION 

Washington 

District of Columbia 

) 
) 
) 

ss. 

NOW, BEFORE ME, the undersigned authority, personally came and appeared, David M. 

Velazquez, who, after first being duly sworn by me, did say: 

That he is Executive Vice President, Power Delivery for Pepco Holdings, Inc., that he has the 

authority to verify the foregoing application and exhibits on behalf of Pep co Holdings, Inc.; that 

he has knowledge of the matters therein; and that to the best of his knowledge, infonnation and 

belief, the representations made are true and correct. 

By:
David M. Vela q 

~ 
SUBSCRIBED AND SWORN to before me this ~Cj day of May 2014. 

\"",,,1'"'",,,,, 
.. ,\\ oJ M I", 
,'~"'l . I!J. I, 

", 0'" ...•. ' . Yo " • 
.... ~" "~ 1-!8 .... ~OTA~~· .. ,~\ 

- . . 2 

~ * ~ EJIp" 1011412016 i * ~ 
~ 0 ". ~l.JBL\(j ,: ~ j 
~ ~ " .~ if :-
~--/~/~""'" " "~-.:,~i· My Commission expires: 

'1'1 .,. OF cO ~,\,,, 
"" •••• , It 1t"""'\'Ii 

(b) (6)

(b) (6)
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Exhibit A:  Business Activities of Applicants 
 

The business activities of the Applicants are described in Section II of this Application 

and in Exhibit J.  Applicants respectfully request waiver of 18 C.F.R. § 33.2(c)(1) to the extent it 

would require the submission of additional information in this Exhibit A. 
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Exhibit B:  List of Energy Subsidiaries and Affiliates 
 

Energy subsidiaries of Exelon and affiliates are identified in Exhibit B-1.  Energy 

subsidiaries of Pepco Holdings and affiliates are identified in Exhibit B-2.   
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Exhibit B-1:  List of Exelon Energy Subsidiaries and Affiliates 
 
 

Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by

Date 
Control 

Transferred 
or Start of 
Contract 

Term 

Location 
 

In-service
date 

Nameplate 
and/or 

Seasonal 
Rating 
(MW)1 

Balancing 
Authority 

Area2 

Geographic
Region  

(per App. D) 

AgriWind LLC N/A3 AgriWind AgriWind LLC AgriWind LLC N/A 
Midcontinent 
Independent 

System Operator, 
Inc. (“MISO”) 

Central 2007 2.14 

AgriWind Project L.L.C. N/A3 AgriWind 
Project 

AgriWind 
Project L.L.C. 

AgriWind 
Project L.L.C. 

N/A MISO Central 2007 6.34 

B & K Energy Systems, 
LLC N/A3 B & K Energy 

Systems 
B & K Energy
Systems, LLC 

B & K Energy
Systems, LLC 

N/A MISO Central 2003 1.94 

BC Energy LLC N/A3 BC Energy BC Energy LLC BC Energy LLC N/A MISO Central 2007 4.24 

Beebe Renewable 
Energy, LLC ER12-2311 Beebe Renewable 

Energy 
Beebe 
Renewable 
Energy, LLC 

Beebe Renewable 
Energy, LLC 

N/A MISO Central 2012 81.64 

Blue Breezes, L.L.C. N/A 3 Blue Breezes Blue Breezes, 
L.L.C. 

Blue Breezes, 
L.L.C. 

N/A MISO Central 2006 1.254 

Blue Breezes II, L.L.C. N/A3 Blue Breezes II Blue Breezes II, 
L.L.C. 

Blue Breezes II, 
L.L.C. 

N/A MISO Central 2006 1.254 

Breezy Bucks-I LLC N/A3 Breezy Bucks-I Breezy Bucks-I 
LLC 

Breezy Bucks-I 
LLC 

N/A MISO Central 2006 1.254 

Breezy Bucks-II LLC N/A3 Breezy Bucks-II Breezy Bucks-II 
LLC 

Breezy 
Bucks-II 
LLC 

N/A MISO Central 2006 1.254 

Christoffer Wind 
Energy I LLC 

N/A3 Christoffer Wind 
Energy I 

Christoffer Wind 
Energy I LLC 

Christoffer Wind 
Energy I LLC 

N/A MISO Central 2008 2.14 

Christoffer Wind 
Energy II LLC 

N/A3 Christoffer Wind 
Energy II 

Christoffer Wind 
Energy H LLC 

Christoffer Wind 
Energy II LLC 

N/A MISO Central 2008 2.14 

Christoffer Wind Energy 
III LLC 

N/A3 Christoffer Wind 
Energy III 

Christoffer Wind 
Energy III LLC

Christoffer Wind 
Energy HI LLC

N/A MISO Central 2008 2.14 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by

Date 
Control 

Transferred 
or Start of 
Contract 

Term 

Location 
 

In-service
date 

Nameplate 
and/or 

Seasonal 
Rating 
(MW)1 

Balancing 
Authority 

Area2 

Geographic
Region  

(per App. D) 

Christoffer Wind Energy 
IV LLC 

N/A3 Christoffer Wind 
Energy IV 

Christoffer Wind 
Energy IV LLC

Christoffer Wind 
Energy IV LLC

N/A MISO Central 2008 2.14 

CP Windfarm, LLC N/A3 CP Windfarm CP Windfarm, 
LLC 

CP Windfarm, 
LLC 

N/A MISO Central 2008 4.24 

DL Windy Acres, LLC N/A3 DL Windy Acres DL Windy 
Acres, LLC 

DL Windy 
Acres, LLC 

N/A MISO Central 2003 1.94 

Exelon Generation 
Company, LLC 
(“ExGen”) 

ER00-3251 Clinton ExGen ExGen N/A MISO Central 1987 1,055 

ExGen ER00-3251 
Tenaska Frontier 
Generation 
Station 

Tenaska Frontier 
Partners Ltd ExGen N/A MISO Central 2001 8607 

G-Flow Wind, LLC N/A 3 G-Flow Wind G-Flow Wind, 
LLC 

G-Flow Wind, 
LLC 

N/A MISO Central 2006 1.254 

Green Acres Breeze, 
LLC N/A3 Green Acres Breeze 

Green Acres 
Breeze, LLC 

Green Acres 
Breeze, LLC 

N/A MISO Central 2006 1.254 

Harvest Windfarm, LLC ER07-1246 Harvest Windfarm Harvest 
Windfarm, LLC 

Harvest 
Windfarm, LLC 

N/A MISO Central 2007 52.84 

Harvest II Windfarm, 
LLC ER12-2201 Harvest II Windfarm Harvest II Harvest II N/A MISO Central 2012 59.44 

K & D Energy LLC N/A 3 K & D Energy K & D Energy 
LLC 

K & D Energy 
LLC 

N/A MISO Central 2007 44 

KC Energy LLC N/A 3 KC Energy KC Energy 
LLC 

KC Energy 
LLC N/A MISO Central 2007 44 

KSS Turbines LLC N/A 3 KSS Turbines KSS Turbines 
LLC 

KSS Turbines 
LLC 

N/A MISO Central 2007 44 

Michigan Wind 1, LLC ER05-1511 Michigan Wind 1 Michigan Wind 
1, LLC 

Michigan Wind 
1, LLC 

N/A MISO Central 2008 694 

Michigan Wind 2, LLC ER11-3989 Michigan Wind 2 Michigan Wind 
2, LLC 

Michigan Wind 
2, LLC 

N/A MISO Central 2011 904 

Minnesota Breeze, LLC N/A3 Minnesota Breeze Minnesota Minnesota N/A MISO Central 2006 1.254 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by

Date 
Control 

Transferred 
or Start of 
Contract 

Term 

Location 
 

In-service
date 

Nameplate 
and/or 

Seasonal 
Rating 
(MW)1 

Balancing 
Authority 

Area2 

Geographic
Region  

(per App. D) 

 Breeze, LLC Breeze, LLC 

Prairie Wind Power LLC N/A3 Prairie Wind Power Prairie Wind 
Power LLC 

Prairie Wind 
Power LLC 

N/A MISO Central 2007 44 

Roadrunner-I LLC N/A 3 Roadrunner-I Roadrunner-I 
LLC 

Roadrunner-I 
LLC 

N/A MISO Central 2006 1.254 

S & P Windfarm, LLC N/A3 S & P Windfarm S & P Windfarm, 
LLC 

S & P 
Windfarm, LLC

N/A MISO Central 2003 1.94 

Salty Dog-I LLC N/A3 Salty Dog-I Salty Dog-I 
LLC 

Salty Dog-I 
LLC N/A MISO Central 2006 1.254 

Salty Dog-II LLC N/A3 Salty Dog-II Salty Dog-II 
LLC 

Salty Dog-II 
LLC N/A MISO Central 2006 1.254 

Shane’s Wind Machine 
LLC 

N/A3 Shane’s Wind 
Machine 

Shane’s Wind 
Machine LLC 

Shane’s Wind 
Machine LLC 

N/A MISO Central 2006 24 

Sunset Breeze, LLC N/A3 Sunset Breeze Sunset Breeze, 
LLC 

Sunset Breeze, 
LLC 

N/A MISO Central 2006 1.254 

Wally’s Wind Farm 
LLC 

N/A3 Wally’s Wind Farm Wally’s Wind 
Farm LLC 

Wally’s Wind 
Farm LLC 

N/A MISO Central 2006 1.254 

Windy Dog-I LLC N/A3 
Windy Dog-I 
 

Windy Dog-I 
LLC 

Windy Dog-I 
LLC N/A MISO Central 2006 1.254 

Wolf Wind Enterprises, 
LLC 

N/A3 Wolf Wind Enterprises Wolf Wind 
Enterprises, LLC

Wolf Wind 
Enterprises, LLC

N/A MISO Central 2006 1.254 

Marshall Wind 2, LLC N/A3 Marshall Wind 2 Marshall Wind 
2, LLC 

Marshall Wind 
2, LLC 

N/A 

Western Area 
Power 

Administration -
Upper Great 
Plains East 
(“WAUE”) 

Central 2007 4.24 

Marshall Wind 3, LLC N/A3 Marshall Wind 3 Marshall Wind 
3, LLC 

Marshall Wind 
3, LLC 

N/A WAUE Central 2007 4.24 

Marshall Wind 4, LLC N/A3 Marshall Wind 4 Marshall Wind 
4, LLC 

Marshall Wind 
4, LLC 

N/A WAUE Central 2007 4.24 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by

Date 
Control 

Transferred 
or Start of 
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Term 

Location 
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date 

Nameplate 
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(MW)1 
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Authority 

Area2 

Geographic
Region  

(per App. D) 

Marshall Wind 5, LLC N/A3 Marshall Wind 5 Marshall Wind 
5, LLC 

Marshall Wind 
5, LLC 

N/A WAUE Central 2007 2.14 

Marshall Wind 6, LLC N/A3 Marshall Wind 6 Marshall Wind 
6, LLC 

Marshall Wind 6 
LLC 

N/A WAUE Central 2007 2.14 

Marshall Wind 1, LLC N/A3 Marshall Wind 1 
 

Marshall Wind 
1, LLC 

Marshall Wind 
1, LLC N/A WAUE Central 2007 2.14 

ExGen ER97-2261 Kleen Kleen Energy 
Systems, LLC ExGen 2011 ISO New England 

Inc. (“ISO-NE”) Northeast 2011 620 

Constellation Mystic 
Power, LLC 
(“Constellation 
Mystic”) 

ER10-2281 Mystic - 7 Constellation 
Mystic 

Constellation 
Mystic 2011 ISO-NE Northeast 1975 575.48 

Constellation Mystic ER10-2281 Mystic - 8 Constellation 
Mystic 

Constellation 
Mystic 

2011 ISO-NE Northeast 2003 704 

Constellation Mystic ER10-2281 Mystic – 9 Constellation 
Mystic 

Constellation 
Mystic 

2011 ISO-NE Northeast 2003 703 

Constellation Mystic ER10-2281 Mystic - Jet Constellation 
Mystic 

Constellation 
Mystic 

2011 ISO-NE Northeast 1969 9.07 

Constellation Mystic ER10-2281 Fore River Constellation 
Mystic 

Constellation 
Mystic 2011 ISO-NE Northeast 2003 688 

Constellation Solar 
Connecticut, LLC N/A8 Parker Hannifin Corp 

at New Britain 

Constellation 
Solar 
Connecticut, 
LLC 

Constellation 
Solar 
Connecticut, 
LLC 

N/A ISO-NE Northeast 2008 0.18 

Constellation Solar 
Connecticut, LLC N/A8 East Lyme Bd of Ed at 

East Lyme HS 

Constellation 
Solar 
Connecticut, 
LLC 

Constellation 
Solar 
Connecticut, 
LLC 

N/A ISO-NE Northeast 2009 0.41 

Constellation Solar 
Massachusetts, LLC 
(“CSMA”) 

N/A8 
Kollmorgen Corp at 
Kollmorgen Electro-
Optical HQ Bldg 

CSMA CSMA N/A ISO-NE Northeast 2011 0.17 

CSMA N/A8 Majilite Corp CSMA CSMA N/A ISO-NE Northeast 2009 0.35 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by

Date 
Control 

Transferred 
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Location 
 

In-service
date 

Nameplate 
and/or 
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(MW)1 
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Authority 

Area2 

Geographic
Region  

(per App. D) 

CSMA N/A8 NPP Development, 
LLC at Patriot Place CSMA CSMA N/A ISO-NE Northeast 2010 0.45 

CSMA N/A8 Town of Norfolk CSMA CSMA N/A ISO-NE Northeast 2012 1.35 
CSMA N/A8 Town of Swampscott CSMA CSMA N/A ISO-NE Northeast 2012 0.32 

Constellation Solar Net 
Metering, LLC N/A8 Town of Uxbridge 

Constellation 
Solar Net 
Metering, LLC 

Constellation 
Solar Net 
Metering, LLC 

N/A ISO-NE Northeast 2012 1.93 

Exelon Framingham 
LLC ER01-513 Framingham  Jet 1-3 

Exelon 
Framingham, 
LLC 

Exelon 
Framingham, 
LLC 
 

N/A ISO-NE Northeast 1969 33.08 

ExGen N/A Granite Ridge Granite Ridge 
Energy, LLC ExGen  Jan. 1, 2014 ISO-NE Northeast N/A 661 

Exelon New Boston, 
LLC (“Exelon New 
Boston”) 

ER01-513 New Boston GT (L 
Street) 

Exelon New 
Boston 

Exelon New 
Boston N/A ISO-NE Northeast 1966 16.03 

Exelon West Medway 
LLC (“Exelon West 
Medway”) 

ER01-513 West Medway Jet 2 Exelon West 
Medway 

Exelon West 
Medway N/A ISO-NE Northeast 1971 39.85 

Exelon West Medway ER01-513 West Medway Jet 3 Exelon West 
Medway 

Exelon West 
Medway N/A ISO-NE Northeast 1970 35.44 

Exelon West Medway ER01-513 West Medway Jet l Exelon West 
Medway 

Exelon West 
Medway N/A ISO-NE Northeast 1970 42.00 

Exelon Wyman, LLC ER01-513 Wyman  4 Exelon Wyman, 
LLC (5.89%) 

FPL Wyman 
Energy, LLC N/A ISO-NE Northeast 1978 6107 

Holyoke Solar LLC N/A 3 
City of Holyoke 
 G & E Dept at 
Mueller 

Holyoke Solar 
LLC 

Holyoke Solar 
LLC N/A ISO-NE Northeast 2012 2.95 

Holyoke Solar LLC N/A 3 
City of Holyoke 
 G & E Dept at 
Meadow 

Holyoke Solar 
LLC 

Holyoke Solar 
LLC N/A ISO-NE Northeast 2011 0.87 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by
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Term 
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In-service
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(MW)1 
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Authority 

Area2 

Geographic
Region  

(per App. D) 

Residential Solar II, 
LLC (“RS II”) N/A8 Residential Solar RS II RS II N/A ISO-NE Northeast N/A 2.68 

Nine Mile Point Nuclear 
Station, LLC (“Nine 
Mile Point”) 

ER01-1654 Nine Mile Point - 1 Nine Mile Point Nine Mile Point 2010 

New York 
Independent 

System Operator, 
Inc. (“NYISO”)

Northeast 1969 626.97 

Nine Mile Point ER01-1654 Nine Mile Point - 2 Nine Mile Point 
(82%) 

Nine Mile Point 2010 NYISO Northeast 1988 1, 287.27 

R.E. Ginna Nuclear 
Power Plant, LLC 
(“Ginna”) 

ER04-485 Ginna Ginna Ginna  2010 NYISO Northeast 1970 581.57 

RS II N/A8 Residential Solar RS II RS II N/A NYISO Northeast N/A 1.08 
Constellation Solar New 
York, LLC (“CSNY”) N/A8 Owens Corning at 

Bethlehem, NY CSNY CSNY N/A NYISO Northeast 2013 2.21 

Calvert Cliffs Nuclear 
Power Plant, LLC 
(“Calvert Cliffs”) 

ER00-2917 Calvert Cliffs - 2 Calvert Cliffs Calvert Cliffs 2010 
PJM 

Interconnection, 
L.L.C. (“PJM”) 

Northeast 1977 8627 

Calvert Cliffs ER00-2917 Calvert Cliffs - 1 Calvert Cliffs Calvert Cliffs 2010 PJM Northeast 1975 8737 

Constellation Solar 
Ohio, LLC N/A8 

University of Toledo 
(Solar) Scott Park 
Campus of Energy & 
Innovation 

Constellation 
Solar Ohio, 
LLC 

Constellation 
Solar Ohio, 
LLC 

N/A PJM Northeast 2010 0.88 

Constellation Solar 
Ohio, LLC N/A8 

University of Toledo 
(Wind) Scott Park 
Campus of Energy & 
Innovation 

Constellation 
Solar Ohio, 
LLC 

Constellation 
Solar Ohio, 
LLC 

N/A PJM Northeast 2010 0.07 

ExGen ER97-2261 York Delta Calpine Mid 
Merit LLC ExGen 2011 PJM Northeast 2011 565 

ExGen ER97-2261 Cordova Purchase - 1 Cordova Energy, 
LLC 

ExGen 2005 PJM Northeast N/A 475 

ExGen ER97-2261 Elwood Purchase – 1 Elwood Energy, 
LLC 

ExGen 2006 PJM Northeast N/A 600 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
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Generation 
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Authority 
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(per App. D) 

Constellation Solar DC, 
LLC N/A8 

DC Dept. of General 
Services at Washington, 
DC  

Constellation 
Solar DC, LLC

Constellation 
NewEnergy, 
Inc. 

N/A PJM Northeast 2013 0.38 

Constellation Solar 
Federal LLC N/A3 

Constellation New 
Energy, Inc. at US 
Dept. of State  

Constellation 
Solar Federal 
LLC 

Constellation 
Solar Federal 
LLC 

N/A PJM Northeast 2011 4.23 

Constellation Solar 
Horizons, LLC N/A3 MD Generating Clean 

Horizons MSM I 
Constellation 
Solar Horizons, 
LLC 

Constellation 
Solar Horizons, 
LLC 

N/A PJM Northeast 2012 13.61 

Constellation Solar 
New Jersey LLC 
(“CSNJ”) 

N/A3 The City of Vineland 
at North Vineland CSNJ CSNJ NA PJM Northeast 2011 2.54 

CSNJ N/A3 The City of Vineland 
at West Vineland CSNJ CSNJ N/A PJM Northeast 2011 4.06 

CSNJ N/A8 Benjamin Moore & 
Co at Flanders NJ CSNJ CSNJ N/A PJM Northeast 2011 1.50 

CSNJ N/A8 
Jet Aviation 
Teterboro, LP at 
Teterboro Airport 

CSNJ CSNJ N/A PJM Northeast 2008 0.15 

Constellation Solar New 
Jersey II, LLC (“CSNJ  
II”) 

N/A8 Johnson Matthey, Inc 
at West Deptford CSNJ  II CSNJ  II N/A PJM Northeast 2011 4.41 

Constellation Solar New 
Jersey II N/A8 Toys-R-Us Delaware, 

Inc at Mt Olive CSNJ  II CSNJ  II N/A PJM Northeast 2011 4.57 

Constellation Solar New 
Jersey III, LLC (“CSNJ  
III”) 

N/A8 Middle Township 
Elem School 1 CSNJ  III CSNJ  III N/A PJM Northeast 2011 0.17 

CSNJ  III N/A8 Middle Township 
Elem School 2 CSNJ  III CSNJ  III N/A PJM Northeast 2011 0.39 

CSNJ  III N/A8 Middle Township 
High School CSNJ  III CSNJ  III N/A PJM Northeast 2011 0.69 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
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Generation 
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Authority 
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Geographic
Region  

(per App. D) 

Constellation Power, 
Inc. (“CPI”) 

N/A5 Colver 

Inter-
Power/Ahlcon 
Partners 
(Colver) 

Inter-
Power/Ahlcon 
Partners 
(Colver) 

N/A PJM Northeast 1995 1047 

CPS Gen ER00-1598 Gould Street - 3 CPS Gen CPS Gen N/A PJM Northeast 2008 97 
CPS Gen ER00-1598 Notch Cliff 1-8 CPS Gen CPS Gen N/A PJM Northeast 1969 118 
CPS Gen ER00-1598 Perryman - 1 CPS Gen CPS Gen N/A PJM Northeast 1972 52 
CPS Gen ER00-1598 Perryman - 51 CPS Gen CPS Gen N/A PJM Northeast 1995 147 
CPS Gen ER00-1598 Perryman 2-4 CPS Gen CPS Gen N/A PJM Northeast 1972 154 

CPS Gen ER00-1598 Philadelphia Road  
1-2 

CPS Gen CPS Gen N/A PJM Northeast 1970 31 

CPS Gen ER00-1598 Philadelphia Road  
3-4 CPS Gen CPS Gen N/A PJM Northeast 1970 30 

CPS Gen ER00-1598 Riverside - 4 CPS Gen CPS Gen N/A PJM Northeast 1951 74 
CPS Gen ER00-1598 Riverside - 6 CPS Gen CPS Gen N/A PJM Northeast 1970 115 
CPS Gen ER00-1598 Riverside 7-8 CPS Gen CPS Gen N/A PJM Northeast 1970 39 
CPS Gen ER00-1598 Westport - 5 CPS Gen CPS Gen N/A PJM Northeast 1969 115 
Exelon Solar Chicago 
LLC N/A3 Chicago City Solar Exelon Solar 

Chicago LLC 
Exelon Solar 
Chicago LLC 

N/A  PJM Northeast 2010 8.25 

Constellation Solar 
Maryland, LLC 
(“CSMD”) 

N/A8 AA County, MD at 
Shared Svcs Complex CSMD CSMD N/A PJM Northeast 2011 0.63 

CSMD N/A8 
Coppin State Univ at 
Coppin State Univ - 
PEC 

CSMD CSMD N/A PJM Northeast 2011 0.42 

CSMD N/A8 
CPSG Fort 
Smallwood Road 
Complex 

CSMD CSMD N/A PJM Northeast 2011 0.78 

CSMD N/A8 GM Allison Plant-I CSMD CSMD N/A PJM Northeast 2011 1.04 

CSMD N/A8 Maryland Science 
Center CSMD CSMD N/A PJM Northeast 2011 0.09 

CSMD N/A8 McCormick & Co, CSMD CSMD N/A PJM Northeast 2011 1.56 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
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Generation 
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Area2 

Geographic
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(per App. D) 

Inc at Belcamp 

CSMD N/A8 
McCormick & Co, 
Inc at Hunt Valley 

 
CSMD CSMD N/A PJM Northeast 2009 0.78 

CSMD N/A8 McCormick & Co, 
Inc Corporate HQ CSMD CSMD N/A PJM Northeast 2011 0.08 

CSMD N/A8 MD Env Service at 
MES Headquarters CSMD CSMD N/A PJM Northeast 2008 0.25 

CSMD N/A8 
Mount St. Mary’s 
University at 
Emmitsburg 

Constellation 
Solar Maryland, 
LLC 

Constellation 
Solar Maryland, 
LLC 

N/A PJM Northeast 2012 1.42 

CSMD N/A3 
General Motors, LLC 
at Allison 
Transmission Plant 

Constellation 
Solar 
Maryland, 
LLC 

Constellation 
NewEnergy, 
Inc. 

N/A PJM Northeast 2012 1.04 

CSMD N/A3 
McCormick & 
Company, Inc. at 
Sparks 

Constellation 
Solar 
Maryland, 
LLC 

Constellation 
NewEnergy, 
Inc. 

N/A PJM Northeast 2012 0.08 

Constellation Solar 
Maryland II, LLC N/A8 UMMS (U of MD 

Medical System) 
Constellation 
Solar Maryland 
II, LLC 

Constellation 
Solar Maryland 
II, LLC 

N/A PJM Northeast 2013 3.09 

Constellation Solar 
Maryland II, LLC N/A8 UMMS - CRE 

Constellation 
Solar Maryland 
II, LLC 

Constellation 
Solar Maryland 
II, LLC 

N/A PJM Northeast 2013 0.35 

Criterion Power 
Partners, LLC ER10-1443 Criterion 1-28 Criterion Power 

Partners, LLC 
Criterion Power 
Partners, LLC 

2010 PJM Northeast 2010 70 

ExGen ER00-3251 Braidwood 1 ExGen ExGen N/A PJM Northeast 1988 1,178 
ExGen ER00-3251 Braidwood  2 ExGen ExGen N/A PJM Northeast 1988 1,152 
ExGen ER00-3251 Byron  1 ExGen ExGen N/A PJM Northeast 1985 1,164 
ExGen ER00-3251 Byron  2 ExGen ExGen N/A PJM Northeast 1987 1,136 
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ExGen ER00-3251 Chester 7 ExGen ExGen N/A PJM Northeast 1969 13 
ExGen ER00-3251 Chester 8 ExGen ExGen N/A PJM Northeast 1969 13 
ExGen ER00-3251 Chester 9 ExGen ExGen N/A PJM Northeast 1969 13 

ExGen ER00-3251 Conemaugh 1 ExGen 
(31.22%)  ExGen N/A PJM Northeast 1970 8507 

ExGen ER00-3251 Conemaugh 2 ExGen     
(31.22%) ExGen N/A PJM Northeast 1970 8507 

ExGen ER00-3251 Conemaugh A-D ExGen 
(31.22%) ExGen N/A PJM Northeast 1970 10.87 

ExGen ER00-3251 Conowingo 1 ExGen ExGen N/A PJM Northeast 1928 48 
ExGen ER00-3251 Conowingo 2 ExGen ExGen N/A PJM Northeast 1928 36 
ExGen ER00-3251 Conowingo 3 ExGen ExGen N/A PJM Northeast 1928 48 
ExGen ER00-3251 Conowingo 4 ExGen ExGen N/A PJM Northeast 1928 48 
ExGen ER00-3251 Conowingo 5 ExGen ExGen N/A PJM Northeast 1928 36 
ExGen ER00-3251 Conowingo 6 ExGen ExGen N/A PJM Northeast 1928 48 
ExGen ER00-3251 Conowingo 7 ExGen ExGen N/A PJM Northeast 1928 48 
ExGen ER00-3251 Conowingo 8 ExGen ExGen N/A PJM Northeast 1964 65 
ExGen ER00-3251 Conowingo 9 ExGen ExGen N/A PJM Northeast 1964 65 
ExGen ER00-3251 Conowingo 10 ExGen ExGen N/A PJM Northeast 1964 65 
ExGen ER00-3251 Conowingo 11 ExGen ExGen N/A PJM Northeast 1964 65 
ExGen ER00-3251 Croydon 11 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 12 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 21 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 22 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 31 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 32 ExGen ExGen N/A PJM Northeast 1974 48 
ExGen ER00-3251 Croydon 41 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 42 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Delaware 9 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Delaware 10 ExGen ExGen N/A PJM Northeast 1969 13 
ExGen ER00-3251 Delaware 11 ExGen ExGen N/A PJM Northeast 1969 13 
ExGen ER00-3251 Delaware 12 ExGen ExGen N/A PJM Northeast 1969 13 
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ExGen ER00-3251 Dresden  2 ExGen ExGen N/A PJM Northeast 1970 883.5 
ExGen ER00-3251 Dresden  3 ExGen ExGen N/A PJM Northeast 1971 903 
ExGen ER00-3251 Eddystone 3 ExGen ExGen N/A PJM Northeast 1974 380 
ExGen ER00-3251 Eddystone 4 ExGen ExGen N/A PJM Northeast 1976 380 
ExGen ER00-3251 Eddystone 10 ExGen ExGen N/A PJM Northeast 1967 13 
ExGen ER00-3251 Eddystone 20 ExGen ExGen N/A PJM Northeast 1967 13 
ExGen ER00-3251 Eddystone 30 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Eddystone 40 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Fairless Hills A ExGen ExGen N/A PJM Northeast 1996 30 
ExGen ER00-3251 Fairless Hills B ExGen ExGen N/A PJM Northeast 1996 30 
ExGen ER00-3251 Falls 1 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Falls 2 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Falls 3 ExGen ExGen N/A PJM Northeast 1970 17 

ExGen ER00-3251 Keystone 1 ExGen 
(41.98%) ExGen N/A PJM Northeast 1967 8507 

ExGen ER00-3251 Keystone 2 ExGen 
(41.98%) ExGen N/A PJM Northeast 1968 850 

ExGen ER00-3251 Keystone 3-6 ExGen 
(41.98%)  ExGen N/A PJM Northeast 1968 10.87 

ExGen ER00-3251 LaSalle  1 ExGen ExGen N/A PJM Northeast 1984 1,137 
ExGen ER00-3251 LaSalle  2 ExGen ExGen N/A PJM Northeast 1984 1,140 
ExGen ER00-3251 Limerick 1 ExGen ExGen N/A PJM Northeast 1986 1,146 
ExGen ER00-3251 Limerick 2 ExGen ExGen N/A PJM Northeast 1990 1,150 
ExGen ER00-3251 Moser 1 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Moser 2 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Moser 3 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Muddy Run 1 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Muddy Run 2 ExGen ExGen N/A PJM Northeast 1967 133 
ExGen ER00-3251 Muddy Run 3 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Muddy Run 4 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Muddy Run 5 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Muddy Run 6 ExGen ExGen N/A PJM Northeast 1967 133 
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ExGen ER00-3251 Muddy Run 7 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Muddy Run 8 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Oyster Creek  ExGen ExGen N/A PJM Northeast 1969 614.5 
ExGen ER00-3251 Peach Bottom 2 ExGen (50%) ExGen N/A PJM Northeast 1974 1,125.47 
ExGen ER00-3251 Peach Bottom 3 ExGen (50%) ExGen N/A PJM Northeast 1974 1,125.47 
ExGen ER00-3251 Pennsbury 1 ExGen ExGen N/A PJM Northeast 1996 2.67 
ExGen ER00-3251 Pennsbury 2 ExGen ExGen N/A PJM Northeast 1996 2.67 
ExGen ER00-3251 Quad Cities 1 ExGen (75%) ExGen N/A PJM Northeast 1972 9087 
ExGen ER00-3251 Quad Cities 2 ExGen (75%) ExGen N/A PJM Northeast 1972 9117 
ExGen ER00-3251 Richmond 91 ExGen ExGen N/A PJM Northeast 1973 49 
ExGen ER00-3251 Richmond 92 ExGen ExGen N/A PJM Northeast 1973 49 

ExGen ER00-3251 Salem 1 ExGen 
(42.59%) PSEG N/A PJM Northeast 1977 1,1747 

ExGen ER00-3251 Salem 2 ExGen 
(42.59%) PSEG N/A PJM Northeast 1981 1,1587 

ExGen ER00-3251 Salem 3 ExGen 
(42.59%) PSEG N/A PJM Northeast 1971 37.577 

ExGen ER00-3251 Schuylkill 10 ExGen ExGen N/A PJM Northeast 1969 13 
ExGen ER00-3251 Schuylkill 11 ExGen ExGen N/A PJM Northeast 1971 17 

ExGen ER00-3251 Southeast Chicago 
Energy Project 5 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago 
Energy Project 6 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago 
Energy Project 7 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago 
Energy Project 8 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago 
Energy Project 9 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago 
Energy Project 10 

ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago ExGen ExGen N/A PJM Northeast 2002 37 
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Energy Project 11 

ExGen ER00-3251 Southeast Chicago 
Energy Project 12 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southwark 3 ExGen ExGen N/A PJM Northeast 1967 13 
ExGen ER00-3251 Southwark 4 ExGen ExGen N/A PJM Northeast 1967 13 
ExGen ER00-3251 Southwark 5 ExGen ExGen N/A PJM Northeast 1967 13 
ExGen ER00-3251 Southwark 6 ExGen ExGen N/A PJM Northeast 1968 13 
ExGen ER00-3251 TMI # 1 ExGen ExGen N/A PJM Northeast 1974 805 
Handsome Lake 
Energy, LLC 
(“Handsome Lake”) 

ER01-556 Handsome Lake 3-5 Handsome Lake Handsome Lake N/A PJM Northeast 2001 160.5 

Handsome Lake ER01-556 Handsome Lake 1-2 Handsome Lake Handsome Lake N/A PJM Northeast 2001 107 
RS II N/A8 Residential Solar RS II RS II N/A PJM Northeast N/A 3.56 
Safe Harbor Water Power 
Corporation (“Safe 
Harbor”) 

ER08-537 Safe Harbor - 10 Safe Harbor Safe Harbor N/A PJM Northeast 1985 38.5 

Safe Harbor ER08-537 Safe Harbor - 11 Safe Harbor Safe Harbor N/A PJM Northeast 1986 387 
Safe Harbor ER08-537 Safe Harbor - 12 Safe Harbor Safe Harbor N/A PJM Northeast 1985 38.57 
Safe Harbor ER08-537 Safe Harbor - 2 Safe Harbor Safe Harbor N/A PJM Northeast 1934 327 
Safe Harbor ER08-537 Safe Harbor - 7 Safe Harbor Safe Harbor N/A PJM Northeast 1933 32.57 
Safe Harbor ER08-537 Safe Harbor - 8 Safe Harbor Safe Harbor N/A PJM Northeast 1985 37.57 
Safe Harbor ER08-537 Safe Harbor - 9 Safe Harbor Safe Harbor N/A PJM Northeast 1986 38.57 
Safe Harbor ER08-537 Safe Harbor 3-4 Safe Harbor Safe Harbor N/A PJM Northeast 1931 64.57 
Safe Harbor ER08-537 Safe Harbor 5-6 Safe Harbor Safe Harbor N/A PJM Northeast 1932 64.57 
Safe Harbor ER08-537 Safe Harbor - 1 Safe Harbor Safe Harbor N/A PJM Northeast 1940 327 

Denver Airport Solar, 
LCC N/A8 

City & County of 
Denver at Denver 
International 
Airport 

Denver Airport 
Solar, LCC 

Denver Airport 
Solar, LCC N/A 

Public Service 
Co. of Colorado 
(Xcel Energy) 

Northwest 2011 3.77 

Bennett Creek, LLC N/A5 Mountain Home Bennett Creek, 
LLC 

Bennett Creek, 
LLC N/A Idaho Power Northwest 2008 214 
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Cassia Gulch Wind Park 
LLC 

ER10-75 Cassia Gulch  
Cassia Gulch 
Wind Park LLC 

Cassia 
Gulch Wind 
Park LLC 

N/A Idaho Power Northwest 2009 18.94 

Cassia Wind Farm LLC N/A3 Cassia Wind  Cassia Wind 
Farm LLC 

Cassia Wind 
Farm LLC 

N/A Idaho Power Northwest 2009 10.54 

High Mesa Energy, 
LLC ER12-2528 High Mesa  High Mesa 

Energy, LLC 
High Mesa 
Energy, LLC 

N/A Idaho Power Northwest 2012 404 

Hot Springs Windfarm, 
LLC N/A5 Mountain Home Hot Springs 

Windfarm, LLC
Hot Springs 
Windfarm, LLC

N/A Idaho Power Northwest 2008 214 

Tuana Springs Energy, 
LLC 

ER10-87 Tuana Springs  Tuana Springs 
Energy, LLC 

Tuana Springs 
Energy, LLC 

N/A Idaho Power Northwest 2010 16.84 

CER Generation II, LLC ER08-860 West Valley 1-5 CER Generation-
II, LLC 

CER Generation-
II, LLC 

2008 PacifiCorp East Northwest 2002 200 

Big Top, LLC N/A3 Big Top Big Top, LLC Big Top, LLC N/A PacifiCorp West Northwest 2009 1.654 

Butter Creek Power, 
LLC 

N/A3 Butter Creek Power Butter Creek 
Power, LLC 

Butter 
Creek 
Power, 
LLC 

N/A PacifiCorp West Northwest 2009 4.954 

Sunnyside 
Cogeneration Assoc. N/A5 Sunnyside Cogen 

Sunnyside 
Cogeneration 
Assoc. 

Sunnyside 
Cogeneration 
Assoc. 

N/A PacifiCorp West Northwest 1993 51 

Four Corners 
Windfarm, LLC N/A3 Four Corners 

Windfarm 
Four Corners 
Windfarm, LLC

Four Corners 
Windfarm, LLC N/A PacifiCorp West Northwest 2009 104 

Four Mile Canyon 
Windfarm, LLC N/A 3 Four Mile Canyon 

Windfarm 
Four Mile 
Canyon 
Windfarm, LLC

Four Mile 
Canyon 
Windfarm, LLC

N/A PacifiCorp West Northwest 2009 104 

Oregon Trail Windfarm, 
LLC 

N/A3 Oregon Trail 
Windfarm 

Oregon Trail 
Windfarm, LLC

Oregon Trail 
Windfarm, LLC

N/A PacifiCorp West Northwest 2009 9.94 

Pacific Canyon 
Windfarm, LLC 

N/A 3 Pacific Canyon 
Windfarm 

Pacific Canyon 
Windfarm, LLC

Pacific Canyon 
Windfarm, LLC

N/A PacifiCorp West Northwest 2009 8.254 
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Sand Ranch Windfarm, 
LLC 

N/A3 Sand Ranch Windfarm Sand Ranch 
Windfarm, LLC

Sand Ranch 
Windfarm, LLC

N/A PacifiCorp West Northwest 2009 9.94 

Threemile Canyon Wind 
I, LLC 

N/A3 Threemile Canyon  
Threemile 
Canyon Wind I, 
LLC 

Threemile 
Canyon Wind I, 
LLC 

N/A PacifiCorp West Northwest 2009 9.94 

Wagon Trail, LLC N/A3 Wagon Trail Wagon Trail, 
LLC 

Wagon Trail, 
LLC N/A PacifiCorp West Northwest 2009 3.34 

Ward Butte Windfarm, 
LLC 

N/A3 Ward Butte Windfarm Ward Butte 
Windfarm, LLC

Ward Butte 
Windfarm, LLC

N/A PacifiCorp West Northwest 2009 6.64 

Outback Solar, LLC N/A3 Outback Solar Outback Solar, 
LLC 

Outback Solar, 
LLC N/A 

Bonneville 
Power 

Administration 
Northwest 2012 4.8 

Cow Branch Wind 
Power, L.L.C. ER07-1223 Cow Branch 

 

Cow Branch 
Wind Power, 
L.L.C. 

Cow Branch 
Wind Power, 
L.L.C. 

N/A AEC Southeast 2008 50.44 

CR Clearing, LLC ER07-1222 Conception CR Clearing, 
LLC 

CR Clearing, 
LLC N/A AEC Southeast 2008 50.44 

Loess Hills Wind Farm, 
LLC N/A3 Loess Hills 

 
Loess Hills Wind 
Farm, LLC 

Loess Hills Wind 
Farm, LLC N/A AEC Southeast 2007 54 

Wind Capital Holdings, 
LLC 

ER07-1208 Bluegrass Ridge Wind Capital 
Holdings, LLC 

Wind Capital 
Holdings, LLC 

N/A AEC Southeast 2007 56.74 

Constellation Solar 
Georgia, LLC N/A3 Georgia Power at 

Sparta 

Constellation 
Solar Georgia, 
LLC 

Constellation 
Solar Georgia, 
LLC 

N/A 

Southern 
Company 

Services, Inc. 
(“SOCO”) 

Southeast N/A 0.84 

ExGen ER97-2261 Sowega 1 
Georgia Energy 
Cooperative 
(“GEC”) 

ExGen 2011 SOCO Southeast 2000 48 

ExGen ER97-2261 Sowega 2 GEC ExGen 2011 SOCO Southeast 2000 48 

ExGen ER97-2261 Effingham - 1 
Effingham 
County Power, 
LLC 

Effingham 
County Power, 
LLC 

2007 SOCO Southeast 2003 502 
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ExGen ER97-2261 Washington 1 & 4 
Washington 
County Power, 
LLC 

Washington 
County Power, 
LLC 

2007 SOCO Southeast N/A 307 

ExGen ER97-2261 Franklin - 1 Southern Power 
Company 

Southern Power 
Company 

2007 SOCO Southeast N/A 621 

CER Generation, LLC ER10-662 Hillabee CER Generation, 
LLC 

CER Generation, 
LLC 

2008 SOCO Southeast 2010 684 

ExGen ER00-325 I Heard Tenaska Georgia 
Partners LP ExGen N/A SOCO Southeast 2001 9457 

AV Solar Ranch 1, LLC 
(“AV Solar”) ER12-2178 Antelope Valley  AV Solar AV Solar N/A 

California 
Independent 

System Operator 
Corporation 
(“CAISO”) 

Southwest 2012 230 

Luz Solar Partners IV N/A5 SEGS IV Luz Solar 
Partners IV 

Luz Solar 
Partners IV N/A CAISO Southwest 1986 33 

Luz Solar Partners V N/A5 SEGS V Luz Solar 
Partners V 

Luz Solar 
Partners V N/A CAISO Southwest 1987 24 

Luz Solar Partners VI N/A5 SEGS VI Luz Solar 
Partners VI 

Luz Solar 
Partners VI N/A CAISO Southwest 1988 34 

Constellation Solar 
California, LLC N/A8 

GSA, PBS, Pacific 
Service Center at 
Sacramento, Ca. 

Constellation 
Solar California, 
LLC 

Constellation 
Solar California, 
LLC 

N/A CAISO Southwest 2008 0.44 

Constellation Solar 
California, LLC N/A8 Kawneer Co., Inc. 

(Alcoa) 

Constellation 
Solar California, 
LLC 

Constellation 
Solar California, 
LLC 

N/A CAISO Southwest 2007 0.50 

Constellation Solar 
California, LLC N/A8 General Motors Corp. 

at Fontana, Ca. 

Constellation 
Solar California, 
LLC 

Constellation 
Solar California, 
LLC 

N/A CAISO Southwest 2007 0.80 

Constellation Solar 
California, LLC N/A8 

Univ of San 
Francisco at Univ of 
San Francisco 

Constellation 
Solar California, 
LLC 

Constellation 
Solar California, 
LLC 

N/A CAISO Southwest 2008 0.42 
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Sacramento PV Energy, 
LLC (“Sacramento PV 
Energy”) 

N/A3 
Sacramento 
Municipal Utility 
District at Fleshman 

Sacramento PV 
Energy 

Sacramento PV 
Energy N/A CAISO Southwest 2011 3.08 

Sacramento PV Energy N/A3 
Sacramento Municipal
Utility District at 
Grundman 

Sacramento PV 
Energy 

Sacramento PV 
Energy N/A CAISO Southwest 2011 18.5 

Sacramento PV Energy N/A3 
Sacramento Municipal
Utility District at 
Lawrence 

Sacramento PV 
Energy 

Sacramento PV 
Energy N/A CAISO Southwest 2011 1.03 

Sacramento PV Energy N/A3 
Sacramento Municipal
Utility District at 
VanConnet 

Sacramento PV 
Energy 

Sacramento PV 
Energy N/A CAISO Southwest 2011 3.08 

California PV Energy, 
LLC (“CAPV”) N/A8 California PV Energy CAPV CAPV N/A CAISO Southwest N/A 3.3 

CAPV N/A8 California PV Energy 
at Castaic ES 

CAPV CAPV N/A CAISO Southwest 2014 0.12 

CAPV N/A8 California PV Energy 
at Castaic MS 

CAPV CAPV N/A CAISO Southwest 2014 0.28 

CAPV N/A8 California PV Energy 
at Live Oak ES 

CAPV CAPV N/A CAISO Southwest 2014 0.11 

CAPV N/A8 California PV Energy 
at Northlake Hills ES 

CAPV CAPV N/A CAISO Southwest 2014 0.13 

CAPV N/A8 Oltmans SCE at Jurupa CAPV CAPV N/A CAISO Southwest 2013 1.6 

CAPV N/A8 SCE Oltmans at 
Champagne 

CAPV CAPV N/A CAISO Southwest 2013 1.03 

Constellation Solar 
Arizona, LLC 
(“CSAZ”) 

N/A8 Buckeye Union High 
School District 201 CSAZ CSAZ N/A AZPS Southwest 2011 3.62 

CSAZ N/A8 Casa Grande at Casa 
Verde High School CSAZ CSAZ N/A AZPS Southwest 2012 0.35 

CSAZ N/A8 Casa Grande at Union CSAZ CSAZ N/A AZPS Southwest 2012 1.79 
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High School 

CSAZ N/A8 Casa Grande at Vista 
Grande High School CSAZ CSAZ N/A AZPS Southwest 2012 1.54 

CSAZ N/A8 Isaac School District 
at Butler CSAZ CSAZ N/A AZPS Southwest 2014 0.21 

CSAZ N/A8 Miami Phase II at Lee 
Kornegay HS CSAZ CSAZ N/A AZPS Southwest 2014 0.12 

CSAZ N/A8 Miami School District CSAZ CSAZ N/A AZPS Southwest 2013 0.36 

CSAZ N/A8 Miami School District 
at Charles Bejarano CSAZ CSAZ N/A AZPS Southwest 2013 0.09 

CSAZ N/A8 
Peoria School District 
Phase II at Parkridge 
Elementary 

CSAZ CSAZ N/A AZPS Southwest 2014 0.44 

CSAZ N/A8 
Somerton School 
District at Orange 
Grove 

CSAZ CSAZ N/A AZPS Southwest 2013 0.18 

CSAZ N/A8 
Somerton School 
District at Tierra del 
Sol 

CSAZ CSAZ N/A AZPS Southwest 2013 0.23 

CSAZ N/A8 
Somerton School 
District at Valle del 
Encanto 

CSAZ CSAZ N/A AZPS Southwest 2013 0.17 

CSAZ N/A8 
Somerton School 
District at Desert 
Sonora 

CSAZ CSAZ N/A AZPS Southwest 2013 0.29 

CSAZ N/A8 
Somerton School 
District at Somerton 
Middle School 

CSAZ CSAZ N/A AZPS Southwest 2013 0.47 

CSAZ N/A8 
Tucson Unified 
School District at 
Collier ES 

CSAZ CSAZ N/A AZPS Southwest 2014 0.25 

CSAZ N/A8 Vail School District 
at Andrada CSAZ CSAZ N/A AZPS Southwest 2013 0.33 
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Polytechnic High 
School 

CSAZ N/A8 
Vail School District 
at Mesquite 
Elementary School 

CSAZ CSAZ N/A AZPS Southwest 2013 0.23 

CSAZ N/A8 
Vail School District 
at Old Vail Middle 
School 

CSAZ CSAZ N/A AZPS Southwest 2013 0.25 

CSAZ N/A8 Dysart School District CSAZ CSAZ N/A AZPS Southwest 2013 8.8 

CSAZ N/A8 Marana School 
District CSAZ CSAZ N/A AZPS Southwest 2013 3.18 

CSAZ N/A8 Peoria School District CSAZ CSAZ N/A AZPS Southwest 2013 5.05 

CSAZ N/A8 Crane School District 
at Mesquite CSAZ CSAZ N/A AZPS Southwest 2013 0.17 

CSAZ N/A8 Crane School District 
at Gary A. Knox CSAZ CSAZ N/A AZPS Southwest 2013 0.19 

CSAZ N/A8 Crane School District 
at Centennial CSAZ CSAZ N/A AZPS Southwest 2013 0.38 

CSAZ N/A8 Crane School District 
at Valley Horizon CSAZ CSAZ N/A AZPS Southwest 2013 0.27 

CSAZ N/A8 Crane School District 
at Crane CSAZ CSAZ N/A AZPS Southwest 2013 0.38 

CSAZ N/A8 Crane School District 
at Pueblo  CSAZ CSAZ N/A AZPS Southwest 2013 0.21 

CSAZ N/A8 Crane School District 
at Salida del Sol  CSAZ CSAZ N/A AZPS Southwest 2013 0.26 

CSAZ N/A8 Crane School District 
at Suverkrup  CSAZ CSAZ N/A AZPS Southwest 2013 0.27 

ExGen ER00-3251 Green Country 1-3 
Green Country 
OP Services 
LLC 

ExGen N/A Central and 
Southwest 

Southwest 
Power Pool 

(“SPP”) 
2002 7856 
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Exelon Wind 1, LLC N/A3 Exelon Wind 1 Exelon Wind 1, 
LLC 

Exelon Wind 1, 
LLC N/A 

Xcel/ 
Southwestern 

Public Service Co. 
(“SPS”)

SPP 2005 104 

Exelon Wind 10, LLC N/A3 Exelon Wind 10 Exelon Wind 10, 
LLC 

Exelon Wind 10, 
LLC N/A SPS SPP 2008 104 

Exelon Wind 11, LLC N/A3 Exelon Wind 11 Exelon Wind 11, 
LLC 

Exelon Wind 11, 
LLC 

N/A SPS SPP 2008 104 

Exelon Wind 2, LLC N/A3 Exelon Wind 2 Exelon Wind 2, 
LLC 

Exelon Wind 2, 
LLC 

N/A SPS SPP 2005 104 

Exelon Wind 3, LLC N/A3 Exelon Wind 3 Exelon Wind 3, 
LLC 

Exelon Wind 3, 
LLC 

N/A SPS SPP 2005 104 

Exelon Wind 4, LLC ER07-1202 Exelon Wind 4 Exelon Wind 4, 
LLC 

Exelon Wind 4, 
LLC 

N/A SPS SPP 2007 79.84 

Exelon Wind 5, LLC N/A3 Exelon Wind 5 Exelon Wind 5, 
LLC 

Exelon Wind 5, 
LLC 

N/A SPS SPP 2006 104 

Exelon Wind 6, LLC N/A3 Exelon Wind 6 Exelon Wind 6, 
LLC 

Exelon Wind 6, 
LLC 

N/A SPS SPP 2006 104 

Exelon Wind 7, LLC N/A3 Exelon Wind 7 Exelon Wind 7, 
LLC 

Exelon Wind 7, 
LLC 

N/A SPS SPP 2008 104 

Exelon Wind 8, LLC N/A3 Exelon Wind 8 Exelon Wind 8, 
LLC 

Exelon Wind 8, 
LLC N/A SPS SPP 2008 104 

Exelon Wind 9, LLC N/A3 Exelon Wind 9 Exelon Wind 9, 
LLC 

Exelon Wind 9, 
LLC N/A SPS SPP 2008 104 

High Plains Wind 
Power, LLC 

N/A 3 High Plains  
High Plains 
Wind Power, 
LLC 

High Plains 
Wind Power, 
LLC 

N/A SPS SPP 2008 104 

Wildcat Wind, LLC ER12-1223 Wildcat Wind Wildcat Wind, 
LLC 

Wildcat Wind, 
LLC N/A SPS SPP 2012 27.34 
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Greensburg Wind 
Farm, LLC N/A3 Greensburg  

Greensburg 
Wind Farm, 
LLC 

Greensburg 
Wind Farm, 
LLC 

N/A 

Sunflower 
Electric Power 

Corp. 
(“Sunflower”)

SPP 2010 12.54 

Shooting Star Wind 
Project, LLC ER12-1829 Shooting Star  

Shooting Star 
Wind Project, 
LLC 

Shooting Star 
Wind Project, 
LLC 

N/A Sunflower SPP 2012 1044 

Baltimore Gas and 
Electric Company 
(“BGE”) 

ER99-2948 N/A N/A N/A NA N/A N/A N/A NA 

Commonwealth Edison 
Company (“ComEd”) ER98-1734 N/A N/A N/A N/A N/A N/A N/A N/A 

Constellation Energy 
Commodities Group 
Maine, LLC 

ER02-699 N/A N/A N/A NA N/A N/A N/A NA 

Constellation 
NewEnergy, Inc. ER96-1387 N/A N/A N/A NA N/A N/A N/A NA 

PECO Energy Company 
(“PECO”) 

ER01-1147 N/A N/A N/A N/A N/A N/A N/A N/A 
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Exhibit B-2: List of Pepco Holdings Energy Subsidiaries and Affiliates 
 

 
 

Company MBR Docket Location 

Potomac Electric Power Company Docket No. ER10-3030 PJM 

Atlantic City Electric Company Docket No. ER10-2997 PJM 

Delmarva Power & Light Company  Docket No. ER10-3018 PJM 

Pepco Energy Services, Inc. Docket No. ER98-3096 NA 

Potomac Power Resources, LLC  Docket No. ER01-202 PJM 

Eastern Landfill Gas, LLC  Docket No. ER04-529 PJM 

Fauquier Landfill Gas, LLC Docket No. ER04-472 PJM 

Bethlehem Renewable Energy, LLC  Docket No. ER07-903 PJM 



 

Exhibit C       
 

Exhibit C:  Organizational Charts Depicting Current and Post-Transaction Structures 
 

Attached in Exhibit C-1 is the organizational chart that depicts the pertinent corporate 

structure of Exelon before the Transaction.  Attached in Exhibit C-2 is the organizational chart 

that depicts the pertinent corporate structure of Pepco Holdings before the Transaction.  Attached 

in Exhibit C-3 is the organizational chart that depicts the pertinent corporate structure of the 

combined company after the Transaction.   
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Exhibit C-1:  Pre-Transaction Exelon Corporate Structure 
 
 
 
 
 

Exelon 
Corporation

EVC

ExGen

CER

CNE

RFH

EEDC

BGE

ComEd PECO

LEGEND:

EVC = Exelon Ventures Company
ExGen = Exelon Generation Company
CER = Constellation Energy Resources
CNE = Constellation New Energy Inc.
EBSC – Exelon Business Services 
Company
EEDC = Exelon Energy Delivery Company
RFH = RF Holdco
ComEd=Commonwealth Edison Company
PECO=PECO Energy Company
BGE=Baltimore Gas & Electric Company
NOTE: (i) Additional subsidiaries are not 
shown; (ii) circles are disregarded entities 
and squares are corporations for income tax 
purposes

EBSC
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Exhibit C-2:  Pre-Transaction Pepco Holdings Corporate Structure 
 
 
 
 
 
 
 

PHI

ACEDPL

LEGEND:

PHI = Pepco Holdings, Inc.
PEPCO = Potomac Electric Power Company
Conectiv = Conectiv LLC
DPL = Delmarva Power & Light Company
ACE = Atlantic City Electric Company
PCI = Potomac Capital Investment Corporation
PES = Pepco Energy Services, Inc.
PSC = PHI Service Company
NOTE: (i) Additional subsidiaries are not shown; 
(ii) circles are disregarded entities and squares are 
corporations for income tax purposes

PEPCOPCI PSCPES Conectiv
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Exhibit C-3:  Post-Transaction Corporate Structure 
 

ACEDPL

PSCPCI

PEPCOConectiv

Exelon 
Corporation

PES

EVC

ExGen

CER

CNE

Former subsidiaries of PHI are shown in red

RFH

EEDC

BGE

ComEd

SPE*

PHI

EBSC

*  Special Purpose Entity to be created to ring-fence PHI utilities
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Exhibit D:  Description of Joint Ventures, Strategic Alliances, Tolling Arrangements, or 
Other Business Ventures 

  
Exelon:  Exelon’s energy-related joint ventures, strategic alliances, tolling agreements and other 

business arrangements relevant to the Transaction are described in Section II of the Application 

and Exhibits B, C, F, and/or J.   

Pepco Holdings:  Pepco Holdings’ energy-related joint ventures, strategic alliances, tolling 

agreements and other business arrangements relevant to the Transaction are described in Section 

II of the Application and Exhibits B, C, F, and/or J.   

Applicants respectfully request waiver of 18 C.F.R. § 33.2(c)(4) to the extent it would 

require the submission of additional information in this Exhibit D.



 

Exhibit E       
 

Exhibit E:  Common Officers or Directors of the Parties to the Proposed Transaction  

There are no common officers or directors between Exelon and Pepco Holdings.   
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Exhibit F: Description and Location of Wholesale Power Sales Customers and 
Unbundled Transmission Services Customers Served by Applicants or Their 
Affiliates 

 
PJM provides unbundled transmission service to Exelon’s and Pepco Holdings’ 

transmission customers.  Neither Exelon nor Pepco Holdings has any unbundled transmission 

service customers.    

Wholesale power sales to customers served by subsidiaries of each of Exelon and Pepco 

Holdings are filed with the Commission in the Electronic Quarterly Reports.  Accordingly, the 

Applicants request a waiver of this requirement with respect to their wholesale sales.   
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Exhibit G: Description of Jurisdictional Facilities of Applicants and Their Affiliates 
 

The Applicants’ and their affiliates’ jurisdictional facilities that are relevant to the 

Commission’s evaluation of this Application are described in Parts II, III, and IV of this 

Application and in Exhibit J. 
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Exhibit H: Jurisdictional Facilities and Securities Associated with or Affected by the 
Transaction  

 
A narrative description of the jurisdictional facilities and securities associated with or 

affected by the Transaction is provided in Parts II, III, and IV of this Application and in Exhibit J.  
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Exhibit I:  Contracts with Respect to the Disposition of Facilities 
 

The Agreement and Plan of Merger (“Merger Agreement”) among Pepco Holdings, Inc., 

Exelon Corporation, and Purple Acquisition Corp., dated as of April 29, 2014, is attached as 

Exhibit I.  Schedules described or referenced in the Merger Agreement have been omitted.  To 

the extent 18 C.F.R § 33.2 may be interpreted to require the submission of such supplementary 

information, the Applicants respectfully request waiver of this requirement. 
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AGREEMENT AND PLAN OF MERGER 

AGREEMENT AND PLAN OF MERGER (hereinafter called this 

“Agreement”), dated as of April 29, 2014, among Pepco  Holdings, Inc., a Delaware 

corporation (the “Company”), Exelon Corporation, a Pennsylvania corporation 

(“Parent”), and Purple Acquisition Corp., a Delaware corporation and a wholly-owned 

subsidiary of Parent (“Merger Sub,” the Company and Merger Sub sometimes being 

hereinafter collectively referred to as the “Constituent Corporations”). 

RECITALS 

WHEREAS, the respective boards of directors of each of Parent, Merger 

Sub and the Company have approved and declared advisable this Agreement and the 

merger of Merger Sub with and into the Company (the “Merger”) upon the terms and 

subject to the conditions set forth in this Agreement and have authorized the execution 

hereof, and the board of directors of the Company has adopted a resolution 

recommending that the plan of merger set forth in this Agreement be adopted by the 

stockholders of the Company;  

WHEREAS, pursuant to a subscription agreement between the Company 

and Parent entered into on the date hereof (the “Subscription Agreement”), the Company 

will issue, sell and deliver to Parent, and Parent will subscribe for and purchase from the 

Company, up to 18,000 new shares of preferred stock, par value $0.01 per share, having 

the relative rights, preferences, limitations and restrictions as set forth in a certificate of 

designation substantially in the form of Exhibit C hereto (the “Nonvoting Preferred 

Stock”), on the terms and subject to the conditions set forth in the Subscription 

Agreement (as of any date of determination, the purchase price actually paid to the 

Company for such shares is referred to as the “Nonvoting Preferred Stock Purchase 

Price”); and  

WHEREAS, the Company, Parent and Merger Sub desire to make certain 

representations, warranties, covenants and agreements in connection with this 

Agreement. 

NOW, THEREFORE, in consideration of the premises, and of the 

representations, warranties, covenants and agreements contained herein, the parties hereto 

agree as follows: 

ARTICLE I 

 

The Merger; Closing; Effective Time 

1.1. The Merger.  Upon the terms and subject to the conditions set forth 

in this Agreement, at the Effective Time, Merger Sub shall be merged with and into the 
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Company and the separate corporate existence of Merger Sub shall thereupon cease.  The 

Company shall be the surviving corporation in the Merger (sometimes hereinafter 

referred to as the “Surviving Corporation”), and the separate corporate existence of the 

Company, with all of its rights, privileges, immunities, powers and franchises, shall 

continue unaffected by the Merger, except as set forth in Article II.  The Merger shall 

have the effects specified in the Delaware General Corporation Law, as amended (the 

“DGCL”). 

1.2. Closing.  Unless otherwise mutually agreed in writing between the 

Company and Parent, the closing for the Merger (the “Closing”) shall take place at the 

offices of Sullivan & Cromwell LLP, 1700 New York Avenue, N.W. Suite 700, 

Washington, D.C., at 9:00 a.m. (Eastern Time) on the second business day (the “Closing 

Date”) following the day on which the last to be satisfied or waived of the conditions set 

forth in Article VII (other than those conditions that by their nature are to be satisfied at 

the Closing, but subject to the fulfillment or waiver of those conditions) shall be satisfied 

or waived in accordance with this Agreement.  For purposes of this Agreement, the term 

“business day” shall mean any day ending at 11:59 p.m. (Eastern Time) other than a 

Saturday or Sunday or a day on which banks are required or authorized to close in the 

City of New York. 

1.3. Effective Time.  At the Closing, the Company and Parent will 

cause a certificate of merger (the “Certificate of Merger”) to be executed, acknowledged 

and filed with the Secretary of State of the State of Delaware as provided in Section 251 

of the DGCL.  The Merger shall become effective at the time when the Certificate of 

Merger has been duly filed with the Secretary of State of the State of Delaware or at such 

later time as may be agreed by the parties in writing and specified in the Certificate of 

Merger (the “Effective Time”). 

ARTICLE II 

 

Certificate of Incorporation and Bylaws 

of the Surviving Corporation 

2.1. The Certificate of Incorporation.  At the Effective Time, the 

certificate of incorporation of the Surviving Corporation (the “Charter”) shall be 

amended in its entirety to read as set forth in Exhibit A hereto, until thereafter amended 

as provided therein or by applicable Law. 

2.2. The Bylaws.  The parties hereto shall take all actions necessary so 

that the bylaws of the Company in effect immediately prior to the Effective Time shall be 

the bylaws of the Surviving Corporation (the “Bylaws”), until thereafter amended as 

provided therein or by applicable Law. 
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ARTICLE III 

 

Directors and Officers of the Surviving Corporation 

3.1. Directors.  The parties hereto shall take all actions necessary so 

that the board of directors of Merger Sub at the Effective Time shall, from and after the 

Effective Time, consist of the directors of the Surviving Corporation until their 

successors have been duly elected or appointed and qualified or until their earlier death, 

resignation or removal in accordance with the Charter and the Bylaws. 

3.2. Officers.  The officers of the Company at the Effective Time shall, 

from and after the Effective Time, be the officers of the Surviving Corporation until their 

successors shall have been duly elected or appointed and qualified or until their earlier 

death, resignation or removal in accordance with the Charter and Bylaws. 

ARTICLE IV 

 

Effect of the Merger on Capital Stock; 

Exchange of Certificates 

4.1. Effect on Capital Stock.  At the Effective Time, as a result of the 

Merger and without any action on the part of the holder of any capital stock of the 

Company or the sole stockholder of Merger Sub: 

(a) Merger Consideration.  Each share of the common stock, par value 

$0.01 per share, of the Company (a “Share” or, collectively, the “Shares”) issued and 

outstanding immediately prior to the Effective Time other than (i) Shares owned by 

Parent, Merger Sub or any other direct or indirect wholly-owned Subsidiary of Parent and 

Shares owned by the Company or any direct or indirect wholly-owned Subsidiary of the 

Company, and in each case not held on behalf of third parties (but not including Shares 

held by the Company in any “rabbi trust” or similar arrangement in respect of any 

compensation plan or arrangement) and (ii) Shares that are owned by stockholders 

(“Dissenting Stockholders”) who have perfected and not withdrawn a demand for 

appraisal rights pursuant to Section 262 of the DGCL (each Share referred to in clause (i) 

or clause (ii) being an “Excluded Share” and collectively, “Excluded Shares”) shall be 

converted into the right to receive $27.25 per Share in cash, without interest (the “Per 

Share Merger Consideration”).  At the Effective Time, all of the Shares shall cease to be 

outstanding, shall be cancelled and shall cease to exist, and each certificate (a 

“Certificate”) formerly representing any of the Shares (other than Excluded Shares) and 

each non-certificated Share represented by book-entry (a “Book Entry Share”) (other than 

Excluded Shares) shall thereafter represent only the right to receive the Per Share Merger 

Consideration, without interest, and each Certificate formerly representing Shares or 

Book Entry Shares owned by Dissenting Stockholders shall thereafter only represent the 

right to receive the payment to which reference is made in Section 4.2(f).   
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(b) Cancellation of Excluded Shares.  Each Excluded Share shall, by 

virtue of the Merger and without any action on the part of the holder thereof, cease to be 

outstanding, shall be cancelled without payment of any consideration therefor and shall 

cease to exist, subject to any rights the holder thereof may have under Section 4.2(f). 

(c) Merger Sub.  At the Effective Time, each share of common stock, 

par value $0.01 per share, of Merger Sub issued and outstanding immediately prior to the 

Effective Time shall be converted into one share of common stock, par value $0.01 per 

share, of the Surviving Corporation. 

(d) Nonvoting Preferred Stock.  Each share of Nonvoting Preferred 

Stock issued and outstanding at the Effective Time shall remain outstanding following 

the Effective Time.   

4.2. Exchange of Shares.   

(a) Paying Agent.  Immediately prior to the Effective Time, Parent 

shall deposit, or shall cause to be deposited, with a paying agent selected by Parent with 

the Company’s prior approval (such approval not to be unreasonably withheld or 

delayed) (the “Paying Agent”), for the benefit of the holders of Shares, a cash amount in 

immediately available funds necessary for the Paying Agent to make payments under 

Section 4.1(a) (such cash being hereinafter referred to as the “Exchange Fund”).  The 

Paying Agent agreement pursuant to which Parent shall appoint the Paying Agent shall 

be in form and substance reasonably acceptable to the Company.  The Paying Agent shall 

invest the Exchange Fund as directed by Parent; provided that such investments shall be 

in obligations of or guaranteed by the United States of America, in commercial paper 

obligations rated A-1 or P-1 or better by Moody’s Investors Service, Inc. or Standard & 

Poor’s, respectively, in certificates of deposit, bank repurchase agreements or banker’s 

acceptances of commercial banks with capital exceeding $1 billion, or in money market 

funds having a rating in the highest investment category granted by a recognized credit 

rating agency at the time of investment.  Any interest and other income resulting from 

such investment shall become a part of the Exchange Fund, and any amounts in excess of 

the amounts payable under Section 4.1(a) shall be promptly returned to the Surviving 

Corporation.  To the extent that there are any losses with respect to any such investments, 

or the Exchange Fund diminishes for any reason below the level required for the Paying 

Agent to make prompt cash payment under Section 4.1(a), Parent shall, or shall cause the 

Surviving Corporation to, promptly replace or restore the cash in the Exchange Fund so 

as to ensure that the Exchange Fund is at all times maintained at a level sufficient for the 

Paying Agent to make such payments under Section 4.1(a). 

(b) Exchange Procedures.  (i) Promptly after the Effective Time (and 

in any event within two business days), the Surviving Corporation shall cause the Paying 

Agent to mail to each holder of record of a Certificate representing Shares (other than 

holders of Excluded Shares) (A) a letter of transmittal in customary form specifying that 

delivery shall be effected, and risk of loss and title to the Certificates shall pass, only 

upon delivery of the Certificates (or affidavits of loss in lieu thereof as provided in 
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Section 4.2(e)) to the Paying Agent, such letter of transmittal to be in such form and have 

such other provisions as Parent and the Company may reasonably agree, and 

(B) instructions for use in effecting the surrender of the Certificates (or affidavits of loss 

in lieu thereof as provided in Section 4.2(e)) in exchange for the Per Share Merger 

Consideration.  Upon surrender of a Certificate (or affidavit of loss in lieu thereof as 

provided in Section 4.2(e)) to the Paying Agent in accordance with the terms of such 

letter of transmittal, duly executed, the holder of such Certificate shall be entitled to 

receive in exchange therefor a cash amount in immediately available funds (after giving 

effect to any required Tax withholdings as provided in Section 4.2(g)) equal to (x) the 

number of Shares represented by such Certificate (or affidavit of loss in lieu thereof as 

provided in Section 4.2(e)) multiplied by (y) the Per Share Merger Consideration, and the 

Certificate so surrendered shall forthwith be cancelled.  No interest will be paid or 

accrued on any amount payable upon due surrender of the Certificates.  In the event of a 

transfer of ownership of Shares that is not registered in the transfer records of the 

Company, a check for any cash to be exchanged upon due surrender of the Certificate 

may be issued to such transferee if the Certificate formerly representing such Shares is 

presented to the Paying Agent, accompanied by all documents reasonably required to 

evidence and effect such transfer and to evidence that any applicable stock transfer taxes 

have been paid or are not applicable.   

(ii) Notwithstanding anything to the contrary in this Agreement, any 

holder of Book Entry Shares shall not be required to deliver a Certificate or an 

executed letter of transmittal to the Paying Agent to receive the Per Share Merger 

Consideration that such holder is entitled to receive pursuant to this Article IV.  In 

lieu thereof, each holder of record of one or more Book Entry Shares whose 

Shares were converted into the right to receive the Per Share Merger 

Consideration shall upon receipt by the Paying Agent of an “agent’s message” in 

customary form (or such other evidence, if any, as the Paying Agent may 

reasonably request), be entitled to receive, and Parent shall cause the Paying 

Agent to pay and deliver as promptly as reasonably practicable after the Effective 

Time, the Per Share Merger Consideration in respect of each such Share and the 

Book Entry Shares of such holder shall forthwith be cancelled.   

(c) Transfers.  From and after the Effective Time, there shall be no 

transfers on the stock transfer books of the Company of the Shares that were outstanding 

immediately prior to the Effective Time.  If, after the Effective Time, any Certificate or 

Book Entry Share is presented to the Surviving Corporation, Parent or the Paying Agent 

for transfer, it shall be cancelled and exchanged for the cash amount in immediately 

available funds to which the holder thereof is entitled pursuant to this Article IV. 

(d) Termination of Exchange Fund.  Any portion of the Exchange 

Fund (including the proceeds of any investments thereof) that remains unclaimed by the 

stockholders of the Company 180 days after the Effective Time shall be delivered to the 

Surviving Corporation.  Any holder of Shares (other than Excluded Shares) who has not 

theretofore complied with this Article IV shall thereafter look only to the Surviving 

Corporation for payment of the Per Share Merger Consideration (after giving effect to 
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any required Tax withholdings as provided in Section 4.2(g)) upon due surrender of its 

Certificates (or affidavits of loss in lieu thereof as provided in Section 4.2(e)) or Book 

Entry Shares, without any interest thereon.  Notwithstanding the foregoing, none of the 

Surviving Corporation, Parent, the Paying Agent or any other Person shall be liable to 

any former holder of Shares for any amount properly delivered to a public official 

pursuant to applicable abandoned property, escheat or similar Laws.  For the purposes of 

this Agreement, the term “Person” shall mean any individual, corporation (including not-

for-profit), general or limited partnership, limited liability company, joint venture, estate, 

trust, association, organization, Governmental Entity or other entity of any kind or nature. 

(e) Lost, Stolen or Destroyed Certificates.  In the event any Certificate 

shall have been lost, stolen or destroyed, upon the making of an affidavit of that fact by 

the Person claiming such Certificate to be lost, stolen or destroyed and, if required by 

Parent, the posting by such Person of a bond in customary amount and upon such terms 

as may be required by Parent as indemnity against any claim that may be made against it 

or the Surviving Corporation with respect to such Certificate, the Paying Agent will issue 

a check in the amount (after giving effect to any required Tax withholdings as provided 

in Section 4.2(g)) equal to (i) the number of Shares represented by such lost, stolen or 

destroyed Certificate multiplied by (ii) the Per Share Merger Consideration. 

(f) Appraisal Rights.  No Person who has perfected a demand for 

appraisal rights pursuant to Section 262 of the DGCL shall be entitled to receive the Per 

Share Merger Consideration with respect to the Shares owned by such Person unless and 

until such Person shall have effectively withdrawn or lost such Person’s right to appraisal 

under the DGCL.  Each Dissenting Stockholder shall be entitled to receive only the 

payment provided by Section 262 of the DGCL with respect to Shares owned by such 

Dissenting Stockholder.  The Company shall give Parent (i) prompt notice of any 

demands for appraisal, threatened demands for appraisal, attempted withdrawals of such 

demands, and any other instruments that are received by the Company relating to 

stockholders’ rights of appraisal (any of the foregoing, a “Demand”) and (ii) the 

opportunity to participate in and control all negotiations and proceedings with respect to 

any Demand.  The Company shall not, except with the prior written consent of Parent, 

voluntarily make any payment with respect to any Demand, offer to settle or settle any 

such Demand. 

(g) Withholding Rights.  Each of the Company, Parent, the Surviving 

Corporation and the Paying Agent shall be entitled to deduct and withhold from the 

consideration otherwise payable pursuant to this Agreement to any holder of Shares, 

Company RSUs, Company PSUs and Company Awards (each as defined in Section 4.3) 

such amounts as it is required to deduct and withhold with respect to the making of such 

payment under the Internal Revenue Code of 1986, as amended (the “Code”) or any other 

applicable state, local or foreign Tax Law.  To the extent that amounts are so withheld by 

the Company, the Surviving Corporation, Parent or the Paying Agent, as the case may be, 

such withheld amounts (i) shall be remitted by the Company, Parent, the Surviving 

Corporation or the Paying Agent, as applicable, to the applicable Governmental Entity, 

and (ii) shall be treated for all purposes of this Agreement as having been paid to the 
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holder of Shares in respect of which such deduction and withholding was made by the 

Company, the Surviving Corporation, Parent or the Paying Agent, as the case may be. 

4.3. Treatment of Stock Plans. 

(a) Company Restricted Stock Units.  At the Effective Time, each 

outstanding Company restricted stock unit that vests based solely on continued service to 

the Company and its Subsidiaries (a “Company RSU”) under the Stock Plans (as defined 

in Section 5.1(b)), vested or unvested, shall be cancelled and converted into the right of 

the holder thereof to receive, as soon as reasonably practicable (but no later than three 

business days) after the Effective Time (or, to the extent such Company RSU is deferred 

compensation subject to Section 409A of the Code, at the earliest time permitted under 

the applicable Stock Plan or Benefit Plan that will not trigger a tax or penalty under 

Section 409A of the Code, with interest at the U.S. prime rate as shown at the end of the 

day on Bloomberg screen BTMM or PRIME INDEX HP, whichever is higher (the 

“Interest Rate”) from the Closing Date through such payment date), an amount in cash 

equal to the product of (x) the total number of Shares subject to such Company RSU 

immediately prior to the Effective Time, multiplied by (y) the Per Share Merger 

Consideration; provided, however, that any Company RSUs granted after the date hereof 

will only payout on a prorated basis based on the number of days elapsed from the grant 

date (or, in the case of the annual 2015 grants, January 1, 2015) through the Closing Date 

relative to 1,095 days (and the remainder of such awards will be cancelled without 

payment). 

(b) Company Performance Stock Units.  At the Effective Time, each 

outstanding Company restricted stock unit that vests, in whole or in part, based on the 

achievement of performance objectives (a “Company PSU”) under the Stock Plans, 

vested or unvested, shall be cancelled and converted into the right of the holder thereof to 

receive, as soon as reasonably practicable (but no later than three business days) after the 

Effective Time (or, to the extent such Company PSU is deferred compensation subject to 

Section 409A of the Code, at the earliest time permitted under the applicable Stock Plan 

or Benefit Plan that will not trigger a tax or penalty under Section 409A of the Code, with 

interest at the Interest Rate from the Closing Date through such payment date), an amount 

in cash equal to the product of (x) the total number of Shares subject to such Company 

PSU immediately prior to the Effective Time, determined (without proration) based on 

achievement of applicable performance objectives at the greater of (1) actual 

performance as reasonably determined by the compensation committee of the board of 

directors of the Company prior to the Effective Time based on performance through a day 

that is no more than five business days prior to the Effective Time and (2) the target level 

of 100%, multiplied by (y) the Per Share Merger Consideration; provided, however, that 

any Company PSUs granted after the date hereof will have performance determined 

based on the greater of (1) actual performance (determined as described above) and (2) 

the target level of 100%, and will only payout on a prorated basis based on the number of 

days elapsed from the grant date (or, in the case of the annual 2015 grants, January 1, 

2015) through the Closing Date relative to 1,095 days (and the remainder of such awards 

will be cancelled without payment).   
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(c) Company Awards.  At the Effective Time, each right of any kind, 

contingent or accrued, vested or unvested, to acquire or receive Shares or benefits 

measured by the value of Shares, and each award of any kind consisting of Shares that 

may be held, awarded, outstanding, payable or reserved for issuance under the Stock 

Plans and any other Benefit Plans, other than Company RSUs and Company PSUs (the 

“Company Awards”), shall be cancelled and shall only entitle the holder thereof to 

receive, as soon as reasonably practicable after the Effective Time (or, to the extent such 

Company Award is deferred compensation subject to Section 409A of the Code, at the 

earliest time permitted under the applicable Stock Plan or Benefit Plan that will not 

trigger a tax or penalty under Section 409A of the Code, with interest at the Interest Rate 

from the Closing Date through such payment date), an amount in cash equal to (x) the 

number of Shares subject to such Company Award immediately prior to the Effective 

Time determined (without proration) based on achievement of any applicable 

performance objectives at the greater of (1) actual performance as reasonably determined 

by the compensation committee of the board of directors of the Company prior to the 

Effective Time based on performance through a day that is no more than five business 

days prior to the Effective Time and (2) the target level of 100%, multiplied by (y) the 

Per Share Merger Consideration (or, if the Company Award provides for payments to the 

extent the value of the Shares exceeds a specified reference or exercise price, the amount, 

if any (or zero, if no such excess), by which the Per Share Merger Consideration exceeds 

such reference or exercise price). 

(d) Corporate Actions.  At or prior to the Effective Time, the 

Company, the board of directors of the Company and the compensation committee of the 

board of directors of the Company, as applicable, shall adopt any resolutions and take any 

actions which are necessary to effectuate the provisions of Sections 4.3(a) through 4.3(c).   

4.4. Adjustments to Prevent Dilution.  In the event that the Company 

changes the number of Shares or securities convertible or exchangeable into or 

exercisable for Shares issued and outstanding prior to the Effective Time as a result of a 

reclassification, stock split (including a reverse stock split), stock dividend or 

distribution, recapitalization, merger, issuer tender or exchange offer, or other similar 

transaction, the Per Share Merger Consideration shall be equitably adjusted. 

ARTICLE V 

 

Representations and Warranties  

5.1. Representations and Warranties of the Company.  Except as set 

forth in (x) the Company Reports filed with or furnished to the Securities and Exchange 

Commission (the “SEC”) by the Company on or after January 1, 2012 and prior to the 

date hereof (excluding any disclosures of information, factors or risks contained or 

referenced therein under the captions “Risk Factors,” “Forward-Looking Statements,” or 

“Quantitative and Qualitative Disclosures About Market Risk,” to the extent they are 

statements that are predictive, cautionary or forward-looking in nature,  and provided that 

nothing in the Company Reports shall be deemed to modify or qualify the representations 
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and warranties set forth in Sections 5.1(a) (Organization, Good Standing and 

Qualification), 5.1(b) (Capital Structure), Section 5.1(c) (Corporate Authority; Approval 

and Fairness), 5.1(l) (Takeover Statutes) or 5.1(s) (Brokers and Finders), or (y) the 

corresponding sections or subsections of the disclosure letter delivered to Parent by the 

Company prior to entering into this Agreement (the “Company Disclosure Letter”) (it 

being agreed that disclosure of any item in any section or subsection of the Company 

Disclosure Letter shall be deemed disclosure with respect to any other section or 

subsection to which the relevance of such item is reasonably apparent), the Company 

hereby represents and warrants to Parent and Merger Sub that: 

(a) Organization, Good Standing and Qualification.  Each of the 

Company and its Subsidiaries is a legal entity duly organized, validly existing and in 

good standing under the Laws of its respective jurisdiction of organization and has all 

requisite corporate or similar power and authority to own, lease and operate its properties 

and assets and to carry on its business as presently conducted and is qualified to do 

business and is in good standing as a foreign corporation or similar entity in each 

jurisdiction where the ownership, leasing or operation of its assets or properties or 

conduct of its business requires such qualification, except where the failure to be so 

organized, qualified or in good standing, or to have such power or authority, are not, 

individually or in the aggregate, reasonably likely to have a Company Material Adverse 

Effect.  The Company has made available to Parent complete and correct copies of the 

Company’s and its Significant Subsidiaries’ certificates of incorporation and bylaws or 

comparable governing documents, each as amended to the date hereof, and each as so 

made available is in effect on the date hereof.   

As used in this Agreement, the term (i) “Subsidiary” means, with respect 

to any Person, any other Person of which at least a majority of the securities or ownership 

interests having by their terms ordinary voting power to elect a majority of the board of 

directors or other persons performing similar functions is directly or indirectly owned or 

controlled by such Person and/or by one or more of its Subsidiaries; (ii) “Significant 

Subsidiary” has the meaning set forth in Rule 1.02(w) of Regulation S-X under the 

Securities Exchange Act of 1934, as amended (the “Exchange Act”); (iii) “Affiliate” 

means, with respect to any Person, any other Person, directly or indirectly, controlling, 

controlled by, or under common control with, such Person.  For purposes of this 

definition, the term “control” (including the correlative terms “controlling,” “controlled 

by” and “under common control with”) means the possession, directly or indirectly, of 

the power to direct or cause the direction of the management and policies of a Person, 

whether through the ownership of voting securities, by contract or otherwise; and 

(iv) “Company Material Adverse Effect” means any change, event, occurrence or effect 

that, individually or taken together with other changes, events, occurrences or effects, has 

a material adverse effect on the financial condition, business or results of operations of 

the Company and its Subsidiaries, taken as a whole; provided, however, that none of the 

following shall constitute or be taken into account in determining whether there is or, 

where applicable, has been a Company Material Adverse Effect: 
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(A) changes in general economic or political conditions or the 

securities, credit, commodities or financial markets in general in the United States 

or the geographic area within which PJM Interconnection, LLC (“PJM”) operates 

as a regional transmission organization (the “PJM Region”), or the Mid-Atlantic 

Area Council within the PJM Region; 

(B) (i) acts of war or terrorism or (ii) changes, events, 

circumstances or developments that are weather-related or result from any natural 

disasters, “acts of God” or other “force majeure” events; 

(C) any adoption, implementation, promulgation, repeal, 

modification, reinterpretation or proposal of any rule, regulation, ordinance, order, 

protocol or any other Law of or by any national, regional, state or local 

Governmental Entity or of or by the North American Electric Reliability 

Corporation (“NERC”) or PJM; 

(D) changes, events or developments in the (x) electric 

generating, transmission or distribution industries or natural gas transmission or 

distribution industries (including any changes in the operations thereof), (y) 

engineering or construction industries, or (z) wholesale or retail markets for 

commodities, materials or supplies (including equipment supplies, steel, concrete, 

electric power, fuel, coal, natural gas, water or coal transportation) or the hedging 

markets therefor; 

(E) changes or developments in wholesale or retail electric 

power prices;  

(F) system-wide changes or developments in electric 

transmission or distribution systems (other than changes solely affecting the 

Company or any of its Subsidiaries); 

(G) any changes in customer usage patterns or customer 

selection of third-party suppliers for electricity; 

(H) any loss or overtly threatened loss, or adverse change or 

overtly threatened adverse change, in the relationship of the Company or any of 

its Subsidiaries with its customers, employees, regulators, financing sources, labor 

unions or suppliers caused by the pendency or the announcement of the 

transactions contemplated by this Agreement; 

(I) changes or effects from the entry into, the announcement or 

pendency of, or the performance of obligations required by this Agreement or 

consented to or requested by Parent or Merger Sub, including any change 

resulting from a failure to file rate cases as planned or to receive orders from State 

Commissions approving rate increases as contemplated by the Company’s 

financial plans, any change in the Company’s credit ratings and any actions taken 

by the Company and its Subsidiaries that is expressly permitted or required 
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pursuant to this Agreement or is consented to or requested by Parent to obtain 

approval from any Governmental Entity for consummation of the Merger 

(including (i) any actions taken by Parent, the Company or any of their respective 

Subsidiaries to settle the Rate Cases as permitted by Section 6.5(f), (ii) any 

actions required to be taken by Parent, the Company or any of their respective 

Affiliates to obtain any Parent Approval or any Company Approval, (iii) any 

action by any Governmental Entity that requires Parent or the Company or any of 

their respective Subsidiaries or Affiliates to accept the commitments and 

agreements set forth in Exhibit B hereto (the “Regulatory Commitments”), 

(iv) the issuance, sale and delivery of the Nonvoting Preferred Stock to Parent 

pursuant to the Subscription Agreement and (v) any agreements consented to by 

Parent to obtain the Regulatory Approvals, including to implement the Regulatory 

Commitments); 

(J) changes in GAAP or interpretation thereof after the date 

hereof; 

(K) any failure by the Company to meet any internal or public 

projections or forecasts or estimates of revenues or earnings for any period ending 

on or after the date of this Agreement, provided that the exception in this clause 

shall not prevent or otherwise affect a determination that any change, event, 

occurrence, effect, circumstance or development underlying such failure has 

resulted in, or contributed to, a Company Material Adverse Effect; 

(L) changes that arise out of or relate to the identity of Parent 

or any of its Affiliates as the acquirer of the Company; 

(M) a decline in the price or trading volume of the Company 

common stock on the New York Stock Exchange (the “NYSE”) on or after the 

date of this Agreement, provided that the exception in this clause shall not prevent 

or otherwise affect a determination that any change, event, occurrence, effect, 

circumstance or development underlying such decline has resulted in, or 

contributed to, a Company Material Adverse Effect;  and 

(N) changes that result from any shutdown or suspension of 

operations at the power plants from which the Company obtains electricity or 

facilities from which the Company obtains natural gas; 

provided, further, however, that matters, changes, events, occurrences, effects or 

developments set forth in clauses (A), (B), (C), (D), (E), (F), and (G), above may be 

taken into account in determining whether there has been or is a Company Material 

Adverse Effect to the extent such matters, changes, events, occurrences, effects or 

developments have a materially disproportionate adverse effect on the Company and its 

Subsidiaries, taken as a whole, as compared to other entities (if any) engaged in the 

relevant business in the geographic area affected by such matters, changes, events, 

occurrences, effects or developments. 
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(b) Capital Structure.  The authorized capital stock of the Company 

consists of 400,000,000 Shares, of which 251,025,051 Shares were outstanding as of the 

close of business on April 28, 2014 and 40,000,000 shares of preferred stock, par value 

$0.01 per share, none of which are outstanding as of the close of business on April 28, 

2014, of which 9,000 shares of Nonvoting Preferred Stock are to be authorized, issued 

and outstanding pursuant to the Subscription Agreement on the Initial Closing Date (as 

such term is defined in the Subscription Agreement).  All of the outstanding Shares have 

been duly authorized and are validly issued, fully paid and nonassessable.  When issued 

pursuant to the Subscription Agreement, the shares of Nonvoting Preferred Stock issued 

to Parent will be validly issued, fully paid and nonassessable.  As of April 28, 2014, other 

than 774,201 Shares reserved for issuance in respect of Company RSUs, 2,468,233 

Shares reserved for issuance in respect of Company PSUs, and 5,725,564 Shares reserved 

for issuance under the Direct Stock Purchase and Dividend Reinvestment Plan, and 

20,143,400 Shares reserved for issuance in respect of Company Awards under the Pepco 

Holdings, Inc. Long-Term Incentive Plan, the Pepco Holdings, Inc. 2012 Long-Term 

Incentive Plan, the Pepco Holdings, Inc. Non-Management Directors Compensation Plan, 

and the Pepco Holdings, Inc. Retirement Savings Plan (collectively, the “Stock Plans”), 

the Company has no Shares reserved for issuance.  Each of the outstanding shares of 

capital stock or other equity securities of each of the Company’s Subsidiaries is duly 

authorized, validly issued, fully paid and nonassessable and owned by the Company or by 

a direct or indirect wholly-owned Subsidiary of the Company, free and clear of any lien, 

charge, pledge, security interest, claim, or other encumbrance (each, a “Lien”).  Except as 

set forth above, there are no preemptive or other outstanding rights, options, warrants, 

conversion rights, stock appreciation rights, performance units, redemption rights, 

repurchase rights, agreements, arrangements, calls, commitments or rights of any kind 

that obligate the Company or any of its Subsidiaries to issue or sell any shares of capital 

stock or other equity securities of the Company or any of its Subsidiaries or any securities 

or obligations convertible or exchangeable into or exercisable for, or giving any Person a 

right to subscribe for or acquire, any equity securities of the Company or any of its 

Subsidiaries, and no securities or obligations evidencing such rights are authorized, 

issued or outstanding.  Upon any issuance of any Shares in accordance with the terms of 

the Stock Plans, such Shares will be duly authorized, validly issued, fully paid and 

nonassessable and free and clear of any Liens.  The Company does not have outstanding 

any bonds, debentures, notes or other obligations the holders of which have the right to 

vote (or convertible into or exercisable for securities having the right to vote) with the 

stockholders of the Company on any matter.  For purposes of this Agreement, a wholly-

owned Subsidiary of the Company shall include any Subsidiary of the Company of which 

all of the shares of capital stock of such Subsidiary are owned by the Company (or a 

wholly-owned Subsidiary of the Company).  

(c) Corporate Authority; Approval and Fairness. 

(i) The Company has all requisite corporate power and authority and 

has taken all corporate action necessary in order to execute and deliver this 

Agreement and, subject only to adoption of this Agreement by the holders of a 

majority of the outstanding Shares entitled to vote on such matter at a 
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stockholders’ meeting duly called and held for such purpose (the “Company 

Requisite Vote”), to perform its obligations under this Agreement and to 

consummate the Merger.  This Agreement has been duly executed and delivered 

by the Company and constitutes a valid and binding agreement of the Company 

enforceable against the Company in accordance with its terms, subject to 

bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and 

similar Laws of general applicability relating to or affecting creditors’ rights and 

to general equity principles (the “Bankruptcy and Equity Exception”). 

(ii) The board of directors of the Company has (A) unanimously 

determined that the Merger is in the best interests of the Company and its 

stockholders, approved and declared advisable this Agreement and the Merger 

and resolved to recommend adoption of this Agreement to the holders of Shares 

(the “Company Recommendation”), (B) directed that this Agreement be 

submitted to the holders of Shares for their adoption and (C) received the opinion 

of its financial advisors, Lazard Frères & Co. LLC and Morgan Stanley & Co. 

LLC, to the effect that the Per Share Merger Consideration to be received by the 

holders of Shares in the Merger is fair from a financial point of view, as of the 

date of such opinions, to such holders.  It is agreed and understood that such 

opinions are for the benefit of the Company’s board of directors and may not be 

relied on by Parent or Merger Sub.  The board of directors of the Company has 

taken all action so that Parent will not be an “interested stockholder” or prohibited 

from entering into or consummating a “business combination” with the Company 

(in each case as such term is used in Section 203 of the DGCL) as a result of the 

execution of this Agreement or the consummation of the transactions in the 

manner contemplated hereby. 

(d) Governmental Filings and Approvals; No Violations; Certain 

Contracts. 

(i) Other than the filings, approvals and/or notices (A) pursuant to 

Section 1.3, (B) under the Hart-Scott-Rodino Antitrust Improvements Act of 

1976, as amended (the “HSR Act”), (C) under the Exchange Act, (D) under stock 

exchange rules, (E) with the Federal Energy Regulatory Commission (the 

“FERC”) under the Federal Power Act (the “FERC Approval”), (F) with the 

Federal Communications Commission (the “FCC”) (the “FCC Approval”), (G) 

with the Delaware Public Service Commission, the District of Columbia Public 

Service Commission, the Maryland Public Service Commission, the New Jersey 

Board of Public Utilities, the Virginia State Corporation Commission 

(collectively, the “State Commissions”) under applicable state Laws (the “State 

Approvals”) and (H) the filings, approvals and/or notices listed in Section 

5.1(d)(i) of the Company Disclosure Letter (together with the other approvals 

referred to in clauses (B) through (G) of this Section 5.1(d)(i), the “Company 

Approvals”), no notices, reports or other filings are required to be made by the 

Company or any of its Subsidiaries with, nor are any consents, registrations, 

approvals, permits or authorizations required to be obtained by the Company 
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from, any domestic or foreign governmental or regulatory authority, agency, 

commission, body, court or other legislative, executive or judicial governmental 

entity (each, a “Governmental Entity”), NERC or PJM, in connection with the 

execution, delivery and performance of this Agreement by the Company and the 

consummation of the Merger, except those, the failure to make or obtain are not, 

individually or in the aggregate, reasonably likely to have a Company Material 

Adverse Effect or prevent, materially delay or materially impair the 

consummation of the Merger. 

(ii) The execution, delivery and performance of this Agreement by the 

Company do not, and the consummation of the Merger will not, constitute or 

result in (A) a breach or violation of, or a default under, the certificate of 

incorporation or bylaws of the Company or the comparable governing documents 

of any of its Subsidiaries, (B) with or without notice, lapse of time or both, a 

breach or violation of, a termination (or right of termination) or a default under, 

the creation or acceleration of any obligations under, or the creation of a Lien on 

any of the assets of the Company or any of its Subsidiaries pursuant to, any 

agreement, lease, license, contract, note, mortgage, indenture, arrangement or 

other obligation (each, a “Contract”) not otherwise terminable by the other party 

thereto on 90 days’ or less notice without penalty, binding upon the Company or 

any of its Subsidiaries or (C) assuming compliance with the matters referred to in 

Section 5.1(d)(i), a violation of any Law to which the Company or any of its 

Subsidiaries is subject, except, in the case of clause (B) or (C) of this Section 

5.1(d)(i), for any such breach, violation, termination, default, creation, 

acceleration or change that, individually or in the aggregate, is not reasonably 

likely to have a Company Material Adverse Effect or prevent, materially delay or 

materially impair the consummation of the Merger. 

(e) Company Reports; Financial Statements. 

(i) The Company has filed or furnished, as applicable, on a timely 

basis, all forms, statements, certifications, reports and documents required to be 

filed or furnished by it with the SEC pursuant to the Exchange Act or the 

Securities Act of 1933, as amended (the “Securities Act”), since December 31, 

2011 (the “Applicable Date”) (the forms, statements, certifications, reports and 

documents filed or furnished since the Applicable Date and those filed or 

furnished subsequent to the date hereof, including any amendments thereto, the 

“Company Reports”).  Each of the Company Reports, at the time of its filing or 

being furnished complied or, if not yet filed or furnished, will comply in all 

material respects with the applicable requirements of the Securities Act and the 

Exchange Act and any rules and regulations promulgated thereunder applicable to 

the Company Reports.  As of their respective dates (or, if amended prior to the 

date hereof, as of the date of such amendment), the Company Reports did not, and 

any Company Reports filed with or furnished to the SEC subsequent to the date 

hereof will not, contain any untrue statement of a material fact or omit to state a 

material fact required to be stated therein or necessary to make the statements 
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made therein, in light of the circumstances in which they were made, not 

misleading.  

(ii) The Company is in compliance in all material respects with the 

applicable listing and corporate governance rules and regulations of the NYSE. 

(iii) Each of the consolidated balance sheets included in or incorporated 

by reference into the Company Reports (including the related notes and 

schedules) fairly presents in all material respects, or, in the case of Company 

Reports filed after the date hereof, will fairly present in all material respects the 

consolidated financial position of the Company and its consolidated Subsidiaries 

as of its date and each of the consolidated statements of (loss) income, 

comprehensive (loss) income, cash flows and equity included in or incorporated 

by reference into the Company Reports (including any related notes and 

schedules) fairly presents in all material respects, or, in the case of Company 

Reports filed after the date hereof, will fairly present in all material respects, the 

financial position, results of operations and cash flows, as the case may be, of the 

Company and its consolidated Subsidiaries for the periods set forth therein 

(subject, in the case of unaudited statements, to notes and year-end adjustments), 

in each case in accordance with U.S. generally accepted accounting principles 

(“GAAP”) applied consistently during the periods presented, except as may be 

noted therein. 

(iv) The Company maintains internal control over financial reporting 

(as defined in Rule 13a-15 or 15d-15, as applicable, under the Exchange Act).  

Such internal control over financial reporting is effective in providing reasonable 

assurance regarding the reliability of financial reporting and the preparation of 

financial statements for external purposes in accordance with GAAP in all 

material respects.  Except as has not had, and would not be reasonably likely to 

have, individually or in the aggregate, a Company Material Adverse Effect, (A) 

the Company maintains disclosure controls and procedures required by Rule 13a-

15 or 15d-15 under the Exchange Act that are effective to ensure that information 

required to be disclosed by the Company is recorded and reported on a timely 

basis to the individuals responsible for the preparation of the Company’s filings 

with the SEC and other public disclosure documents and (B) the Company has 

disclosed, based on its most recent evaluation prior to the date of this Agreement, 

to the Company’s outside auditors and the audit committee of the board of 

directors of the Company (1) any significant deficiencies and material weaknesses 

in the design or operation of internal controls over financial reporting (as defined 

in Rule 13a-15(f) under the Exchange Act) that are reasonably likely to adversely 

affect the Company’s ability to record, process, summarize and report financial 

information and (2) any fraud, known to the Company, whether or not material, 

that involves management or other employees who have a significant role in the 

Company’s internal controls over financial reporting. 
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(f) Absence of Certain Changes.  Since December 31, 2013, the 

Company and its Subsidiaries have conducted their respective businesses only in, and 

have not engaged in any material transaction other than according to, the ordinary and 

usual course of such businesses and there has not been: 

(i) any change, event, occurrence or effect in the financial condition, 

business or results of operations that, individually or in the aggregate, has had or 

is reasonably likely to have, a Company Material Adverse Effect; 

(ii) any material damage, destruction or other casualty loss with 

respect to any material asset or property owned, leased or otherwise used by the 

Company or any of its Subsidiaries, whether or not covered by insurance that, 

individually or in the aggregate, has had or is reasonably likely to have, a 

Company Material Adverse Effect; 

(iii) other than regular quarterly dividends on Shares, any declaration, 

setting aside or payment of any dividend or other distribution with respect to any 

shares of capital stock of the Company or any of its Subsidiaries (except for 

dividends or other distributions by any direct or indirect wholly-owned Subsidiary 

to the Company or to any other wholly-owned Subsidiary of the Company);  

(iv) any material change in any method of accounting or accounting 

practice by the Company or any of its Subsidiaries; or  

(v) any action taken that, if taken after the date of this Agreement 

without Parent’s consent, would constitute a breach of the covenants set forth in 

clauses (v), (vii), (viii) or (xiv) of Section 6.1. 

(g) Litigation and Liabilities.  

(i) There are no civil, criminal or administrative actions, suits, claims, 

hearings, arbitrations, investigations or other proceedings pending or, to the 

Knowledge of the Company, threatened against the Company or any of its 

Subsidiaries that, individually or in the aggregate, has or are reasonably likely to 

have a Company Material Adverse Effect.  Neither the Company nor any of its 

Subsidiaries is a party to or subject to the provisions of any judgment, order, 

settlement, writ, injunction, decree or award of any Governmental Entity 

specifically imposed upon the Company or any of its Subsidiaries which, 

individually or in the aggregate, has or is reasonably likely to have a Company 

Material Adverse Effect. 

(ii) Neither the Company nor any of its Subsidiaries has any liabilities 

or obligations of any nature (whether accrued, absolute, contingent or otherwise) 

required by GAAP to be set forth on a consolidated balance sheet of the Company 

and its Subsidiaries, other than liabilities and obligations (A) set forth in the 

Company’s consolidated balance sheet (and the notes thereto) included in the 

Company Reports filed prior to the date of this Agreement, (B) incurred in the 
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ordinary course of business since December 31, 2013, (C) incurred in connection 

with the Merger or any other transaction or agreement contemplated by this 

Agreement, or (D) that are not, individually or in the aggregate, reasonably likely 

to have a Company Material Adverse Effect.  

The term “Knowledge” when used in this Agreement with respect to the 

Company shall mean the actual knowledge of those persons set forth in Section 5.1(g) of 

the Company Disclosure Letter. 

(h) Employee Benefits.   

(i) All material benefit and compensation plans, contracts (including 

employment and consulting contracts), policies or arrangements covering current 

or former employees, directors or other individual service providers of the 

Company and its Subsidiaries that are maintained, sponsored or administered by 

the Company or its Subsidiaries, under which the Company or its Subsidiaries is 

subject to continuing financial obligations or with respect to which the Company 

or its Subsidiaries could reasonably be expected to incur any liability, including, 

but not limited to, “employee benefit plans” within the meaning of Section 3(3) of 

the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), 

and deferred compensation, severance, pension, retirement, bonus, health and 

welfare, stock option, stock purchase, stock appreciation rights, stock based, and 

incentive plans (whether or not material, the “Benefit Plans”) are listed on 

Section 5.1(h)(i) of the Company Disclosure Letter.  True and complete copies of 

all Benefit Plans listed on Section 5.1(h)(i) of the Company Disclosure Letter  

and, as applicable, the most recent actuarial valuation and audit reports, and the 

IRS determination letter currently in effect have been made available to Parent. 

(ii) All Benefit Plans, other than “multiemployer plans” within the 

meaning of Section 3(37) of ERISA (each, a “Multiemployer Plan”) have been 

established, maintained, funded and administered and are in compliance with their 

terms, the terms of any applicable collective bargaining agreement, ERISA, the 

Code and other applicable Laws, except as would not, individually or in the 

aggregate, reasonably be expected to have a Company Material Adverse Effect.  

No Benefit Plan is a Multiemployer Plan.  Each Benefit Plan (other than any 

Multiemployer Plan) which is subject to ERISA (an “ERISA Plan”) that is an 

“employee pension benefit plan” within the meaning of Section 3(2) of ERISA 

intended to be qualified under Section 401(a) of the Code, has received a 

favorable determination or opinion letter from the Internal Revenue Service (the 

“IRS”) or has applied to the IRS for such favorable determination or opinion letter 

under Section 401(b) of the Code.  To the Knowledge of the Company, neither the 

Company nor any of its Subsidiaries nor any other Person has engaged in a 

transaction with respect to any ERISA Plan that, assuming the taxable period of 

such transaction expired as of the date hereof, would reasonably be expected to 

subject the Company or any Subsidiary to a tax or penalty imposed by either 
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Section 4975 of the Code or Section 502(i) of ERISA in an amount which would 

be material. 

(iii) Neither the Company nor any of its Subsidiaries has or is 

reasonably expected to incur any liability under Subtitle C or D of Title IV of 

ERISA with respect to any ongoing, frozen or terminated “single-employer plan”, 

within the meaning of Section 4001(a)(15) of ERISA, currently or formerly 

maintained by any of them, or the single-employer plan of any entity which is 

considered one employer with the Company under Section 4001 of ERISA or 

Section 414 of the Code (an “ERISA Affiliate”), except as would not reasonably 

be expected to have, individually or in the aggregate, a Company Material 

Adverse Effect.  The Company and its Subsidiaries have not incurred and do not 

expect to incur any withdrawal liability with respect to a Multiemployer Plan 

under Subtitle E of Title IV of ERISA (regardless of whether based on 

contributions of an ERISA Affiliate) that has not been satisfied, except as would 

not reasonably be expected, individually or in the aggregate, to have a Company 

Material Adverse Effect. 

(iv) There are no pending or, to the Knowledge of the Company 

threatened, claims, audits, investigations, proceedings or litigation relating to the 

Benefit Plans, other than routine claims for benefits, except as would not 

reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect.  Other than pursuant to an existing collective bargaining 

or similar agreement between the Company and any labor union, neither the 

Company nor any of its Subsidiaries has any obligations for retiree health and life 

benefits under any ERISA Plan. 

(v) Neither the execution of this Agreement, the approval of the 

Merger by the stockholders of the Company nor the consummation of the Merger 

will (A) entitle any Designated Officer to severance pay or any material increase 

in severance pay upon any termination of employment after the date hereof (other 

than severance pay required by any Law) or (B) accelerate the time of payment or 

vesting or result in any material payment or funding (through a grantor trust or 

otherwise) of compensation or benefits under, increase the amount payable or 

result in any other material obligation pursuant to, any of the Benefit Plans. 

(vi) No amount that could be received (whether in cash or property or 

the vesting of property), as a result of the consummation of the Merger, by any 

employee, director or other individual service provider of the Company or its 

Subsidiaries under any Benefit Plan or otherwise would not be deductible by 

reason of Section 280G of the Code or would be subject to an excise tax under 

Section 4999 of the Code, except as would not individually or in the aggregate, 

reasonably be expected to have a Company Material Adverse Effect.  Neither the 

Company nor any of its Subsidiaries has any indemnity obligation on or after the 

Effective Time for any Taxes imposed under Section 4999 or 409A of the Code. 
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The term “Designated Officer” when used in this Agreement shall mean 

an “officer” of the Company for purposes of Rule 16a-1(f) under the Exchange Act.  

Section 5.1(h) of the Company Disclosure Letter contains a correct and complete list of 

the Designated Officers as of the date of this Agreement. 

(i) Compliance with Laws; Licenses.  The businesses of each of the 

Company and its Subsidiaries have not been since the Applicable Date, and are not being, 

conducted in violation of any federal, state, local or foreign law, statute or ordinance, 

common law, or any rule, regulation, standard, judgment, order, writ, injunction, decree, 

arbitration award, agency requirement, license or permit of any Governmental Entity 

(collectively, “Laws”), except for violations that, individually or in the aggregate, are not 

reasonably likely to have a Company Material Adverse Effect.  Except with respect to 

regulatory matters covered by Section 6.5, no investigation or review by any 

Governmental Entity, NERC or PJM with respect to the Company or any of its 

Subsidiaries is pending or, to the Knowledge of the Company, threatened, nor has any 

Governmental Entity indicated an intention to conduct the same, except for such 

investigations or reviews, the outcome of which is not, individually or in the aggregate, 

reasonably likely to have a Company Material Adverse Effect.  The Company and its 

Subsidiaries each has obtained and is in compliance with all permits, certifications, 

approvals, registrations, consents, authorizations, franchises, variances, exemptions and 

orders issued or granted by a Governmental Entity, NERC or PJM (“Licenses”) necessary 

to conduct its business as presently conducted, except those the absence of which would 

not, individually or in the aggregate, reasonably be expected to have a Company Material 

Adverse Effect. 

(j) Company Material Contracts.  Except as has not had (since 

December 31, 2013) or would not reasonably be expected to have, individually or in the 

aggregate, a Company Material Adverse Effect, (i) neither the Company nor any 

Subsidiary of the Company is in breach of or default under the terms of any Contract that 

would be required to be filed by the Company as a “material contract” (as such term is 

defined in item 601(b)(10) of Regulation S-K of the Securities Act, except for any such 

Contract that is a Benefit Plan or would be a Benefit Plan but for the word “material” in 

the definition thereof) (each such Contract a “Company Material Contract”), (ii) as of the 

date hereof, to the Knowledge of the Company, no other party to any Company Material 

Contract is in breach of or default under the terms of any Company Material Contract and 

(iii) each Company Material Contract is a valid and binding obligation of the Company or 

its Subsidiary that is a party thereto and, to the Knowledge of the Company, is in full 

force and effect unless terminated in accordance with its terms. 

(k) Real Property.  Except as would not be reasonably expected to 

have, individually or in the aggregate, a Company Material Adverse Effect, the Company 

and its Subsidiaries have either good title, in fee or valid leasehold, easement or other 

rights, to the land, buildings, wires, pipes, structures and other improvements thereon and 

fixtures thereto, necessary to permit the Company and its Subsidiaries to conduct their 

business as currently conducted free and clear of any Liens. 
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(l) Takeover Statutes.  No “fair price,” “moratorium,” “control share 

acquisition” or any anti-takeover statute or regulation (each, a “Takeover Statute”) or any 

anti-takeover provision in the Company’s certificate of incorporation or bylaws is 

applicable to the Company, the Shares or the Merger.   

(m) Environmental Matters.  Except for such matters that, individually 

or in the aggregate, have not had a Company Material Adverse Effect:  (A) the Company 

and its Subsidiaries are and since the Applicable Date have been in compliance with 

applicable Environmental Laws; (B) the Company and its Subsidiaries possess all 

permits, licenses, registrations, identification numbers, authorizations and approvals 

required under applicable Environmental Laws for the operation of the business as 

presently conducted; (C) neither the Company nor any Subsidiary has received any 

written claim, notice of violation or citation concerning any violation or alleged violation 

of, or liability under, any applicable Environmental Law during the past two years which 

has not been fully resolved without future obligation; and (D) there are no writs, 

injunctions, decrees, orders or judgments outstanding, or any judicial actions, suits or 

proceedings pending or, to the Knowledge of the Company, threatened, concerning 

compliance by the Company or any Subsidiary with, or liability under, any 

Environmental Law; and (E) neither the Company nor any Subsidiary has any obligation 

or liability for the disposal, handling or release of, contamination by, or exposure of any 

Person to, any Hazardous Substance in violation of any Environmental Laws in the case 

of (A) or (B) that has given rise to liabilities under any Environmental Laws. 

Notwithstanding any other representation or warranty in Article V of this 

Agreement, the representations and warranties contained in this Section 5.1(m) constitute 

the sole representations and warranties of the Company relating to any Environmental 

Law. 

As used herein, the term “Environmental Law” means any applicable Law, 

regulation, code, license, permit, order, judgment, decree or injunction from any 

Governmental Entity concerning (A) pollution or the protection of the environment 

(including air, water, soil and natural resources), (B) the use, storage, handling, release or 

disposal of, or exposure to, Hazardous Substances or (C) public or worker health and 

safety as it relates to Hazardous Substance exposure, in each case in effect on or prior to 

Closing. 

As used herein, the term “Hazardous Substance” means any substance 

presently listed, defined, designated or classified as hazardous, toxic, a pollutant, or 

radioactive under any applicable Environmental Law, including petroleum and any 

derivative or by-products thereof. 

(n) Taxes.  Except as would not reasonably be expected to have, 

individually or in the aggregate, a Company Material Adverse Effect: 

(i) The Company and each of its Subsidiaries (A) have prepared in 

good faith and duly and timely filed (taking into account any extension of time 
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within which to file) all Tax Returns required to be filed by any of them, and all 

such filed Tax Returns are true, complete and accurate; (B) have paid all Taxes 

that are shown as due on such filed Tax Returns or that the Company or any of its 

Subsidiaries are obligated to withhold from amounts owing to any employee, 

creditor or third party, (C) have adequate accruals and reserves, in accordance 

with GAAP, on the Company Reports for all Taxes payable by the Company and 

each of its Subsidiaries for all taxable periods and portions thereof through the 

date of such Company Reports; (D) have not, since the date of the Company 

Reports, incurred any liability for Taxes outside the ordinary course of business or 

otherwise inconsistent with past custom and practice (unless adequate accruals 

and reserves, in accordance with GAAP, have been established on the Company 

Reports in advance of, and with respect, to the incurrence of such liability); and 

(E) have not waived any statute of limitations with respect to any material amount 

of Taxes or agreed to any extension of time with respect to any material amount 

of Tax assessment or deficiency.   

(ii) As of the date hereof, there are not pending or, to the Knowledge 

of the Company, threatened in writing, any audits (or other similar proceedings 

initiated by a Governmental Entity) in respect of Taxes or Tax matters to which 

the Company is a party. 

(iii) Neither the Company nor any of its Subsidiaries is obligated by 

any written contract, agreement or other agreement to indemnify any other person 

(other than the Company and its Subsidiaries) with respect to Taxes.  Neither the 

Company, nor any of its Subsidiaries is a party to or bound by any written Tax 

allocation, indemnification or sharing agreement (other than an agreement with 

the Company or its Subsidiaries).  To the knowledge of the Company, neither the 

Company nor any of its Subsidiaries is liable under Treasury Regulation Section 

1.1502-6 (or any similar provision of the Tax Laws of any state, local or foreign 

jurisdiction) or as a transferee or successor for any Tax of any person other than 

the Company and its Subsidiaries.  

(iv) Notwithstanding any other representation or warranty in Article V 

of this Agreement, the representations and warranties contained in this Section 

5.1(n) constitute the sole representations and warranties of the Company relating 

to any Tax, Tax Return or Tax matter. 

As used in this Agreement, (A) the term “Tax” (including, with correlative 

meaning, the term “Taxes”) includes all federal, state, local and foreign income, profits, 

franchise, gross receipts, environmental, customs duty, capital stock, severances, stamp, 

payroll, sales, employment, unemployment, disability, use, property, withholding, excise, 

production, value added, occupancy and other taxes, duties or assessments of any nature 

whatsoever, together with all interest, penalties and additions imposed with respect to 

such amounts and any interest in respect of such penalties and additions, and (B) the term 

“Tax Return” includes all returns and reports (including elections, declarations, 
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disclosures, schedules, estimates and information returns) required to be supplied to a 

Tax authority relating to Taxes. 

(o) Labor Matters.  As of the date of this Agreement: (i) neither the 

Company nor any of its Subsidiaries is a party to or otherwise bound by any collective 

bargaining agreement or other Contract with a labor union or labor organization (a 

“CBA”), nor is the Company or any of its Subsidiaries the subject of any material 

proceeding asserting that the Company or any of its Subsidiaries has committed an unfair 

labor practice or seeking to compel it to bargain with any labor union or labor 

organization and (ii) there is no pending or, to the Knowledge of the Company, 

threatened, labor strike, dispute, walk-out, work stoppage or lockout involving the 

Company or any of its Subsidiaries, except in either case of clause (i) or (ii) as would not 

be reasonably likely to have, individually or in the aggregate, a Company Material 

Adverse Effect.     

(p) Intellectual Property.  (i)  To the Knowledge of the Company, (A) 

the Company and its Subsidiaries have sufficient rights to use all material Intellectual 

Property used in its business as presently conducted, and (B) no person is violating any 

material Intellectual Property owned by the Company except as would not be reasonably 

likely to have, individually or in the aggregate, a Company Material Adverse Effect. 

(ii) For purposes of this Agreement, the following term has the 

following meaning: 

“Intellectual Property” means any intellectual property, including 

trademarks, service marks, Internet domain names, logos, trade dress, trade names, and 

all goodwill associated therewith and symbolized thereby, inventions, discoveries, 

patents, processes, technologies, confidential information, trade secrets, know-how, 

copyrights and copyrightable works, software, databases and related items. 

(q) Insurance.  All material fire and casualty, general liability, director 

and officer, business interruption, product liability, and sprinkler and water damage 

insurance policies maintained by the Company or any of its Subsidiaries (“Insurance 

Policies”) are in full force and effect and all premiums due with respect to all Insurance 

Policies have been paid as of the date of this Agreement, with such exceptions that, 

individually or in the aggregate, are not reasonably likely to have a Company Material 

Adverse Effect.   

(r) Regulatory Matters.   

(i) The Company is not subject to regulation as an “electric utility” or 

a “gas utility”, a “public utility” or “utility” under applicable state Law.  Each of 

Atlantic City Electric Company, Delmarva Power & Light Company and Potomac 

Electric Power Company is a “public utility” under and as defined in the Federal 

Power Act and as such each is subject to regulation thereunder.  Atlantic City 

Electric Company is also regulated as a “public utility” under New Jersey state 
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Law; Delmarva Power & Light Company is also regulated as a “public utility” 

under Delaware state Law and Virginia state Law and as an “electric company” 

under Maryland state Law; and Potomac Electric Power Company is also 

regulated as a “public utility” under the Laws of the District of Columbia, and as 

an “electric company” under Maryland state Law, and as a “public utility” under 

Virginia state Law.  Pepco Energy Services is licensed as a retail electricity 

supplier in the jurisdictions set forth on Section 5.1(r) of the Company Disclosure 

Letter and is subject to the regulations generally applicable to retail electricity 

suppliers operating in those jurisdictions.  Except for regulation of the Company 

and its Subsidiaries as set forth in this Section, neither the Company nor any of its 

Subsidiaries is subject to regulation as a public utility or public service company 

(or similar designation) by the FERC, any state in the United States or in any 

foreign nation.  

(ii) Except for the Rate Cases, neither the Company nor any of its 

Subsidiaries (A) has rates which have been or are being collected subject to 

refund, pending final resolution of any proceedings pending before a 

Governmental Entity or on appeal to the courts, or (B) is a party (solely with 

respect to the business of the Company and its Subsidiaries) to any proceeding 

before a Governmental Entity or on appeal from orders of a Governmental Entity, 

in each case which individually or in the aggregate, has had or is reasonably likely 

to have a Company Material Adverse Effect.  

(s) Brokers and Finders.  Neither the Company nor any of its officers, 

directors or employees has employed any broker or finder or incurred any liability for any 

brokerage fees, commissions or finders’ fees in connection with the Merger other than 

Lazard Frères & Co. LLC and Morgan Stanley & Co. LLC. 

5.2. Representations and Warranties of Parent and Merger Sub.  Except 

as set forth in any forms, statements, certifications, reports or documents filed with or 

furnished to the SEC by Parent prior to the date hereof, or the corresponding sections or 

subsections of the disclosure letter delivered to the Company by Parent prior to entering 

into this Agreement (the “Parent Disclosure Letter”) (it being agreed that disclosure of 

any item in any section or subsection of the Parent Disclosure Letter shall be deemed 

disclosure with respect to any other section or subsection to which the relevance of such 

item is reasonably apparent), Parent and Merger Sub each hereby represent and warrant 

to the Company that: 

(a) Organization, Good Standing and Qualification.  Each of Parent 

and Merger Sub is a legal entity duly organized, validly existing and in good standing 

under the Laws of its respective jurisdiction of organization and has all requisite 

corporate or similar power and authority to own, lease and operate its properties and 

assets and to carry on its business as presently conducted and is qualified to do business 

and is in good standing as a foreign corporation in each jurisdiction where the ownership, 

leasing or operation of its assets or properties or conduct of its business requires such 

qualification, except where the failure to be so organized, qualified or in such good 



 

-24- 

standing, or to have such power or authority, would not, individually or in the aggregate, 

reasonably be expected to prevent, materially delay or impair the ability of Parent and 

Merger Sub to consummate the Merger and the other transactions contemplated by this 

Agreement.  Parent has made available to the Company a complete and correct copy of 

the certificate of incorporation and bylaws or comparable governing documents of Parent 

and Merger Sub, each as in effect on the date of this Agreement. 

(b) Corporate Authority.  No vote of holders of capital stock of Parent 

is necessary to approve this Agreement and the Merger and the other transactions 

contemplated hereby.  Each of Parent and Merger Sub has all requisite corporate power 

and authority and has taken all corporate action necessary in order to execute, deliver and 

perform its obligations under this Agreement, subject only to the adoption of this 

Agreement by Parent as the sole stockholder of Merger Sub, which will occur 

immediately following the execution of this Agreement, and to consummate the Merger.  

This Agreement has been duly executed and delivered by each of Parent and Merger Sub 

and is a valid and binding agreement of Parent and Merger Sub, enforceable against each 

of Parent and Merger Sub in accordance with its terms, subject to the Bankruptcy and 

Equity Exception. 

(c) Governmental Filings and Approvals; No Violations; Etc. 

(i) Other than the filings, approvals and/or notices (A) pursuant to 

Section 1.3, (B) under the HSR Act, (C) under the Exchange Act, (D) under stock 

exchange rules, (E) with the FERC under the Federal Power Act (the “Parent 

FERC Approval”) and (F) the State Approvals (collectively, the “Parent 

Approvals”), no notices, reports or other filings are required to be made by Parent 

or Merger Sub with, nor are any consents, registrations, approvals, permits or 

authorizations required to be obtained by Parent or Merger Sub from, any 

Governmental Entity in connection with the execution, delivery and performance 

of this Agreement by Parent and Merger Sub and the consummation by Parent 

and Merger Sub of the Merger and the other transactions contemplated hereby, 

except those, the failure to make or obtain are not, individually or in the 

aggregate, reasonably likely to have a material adverse effect on Parent and its 

subsidiaries, taken as a whole, or prevent, materially delay or materially impair 

the ability of Parent and Merger Sub to consummate the Merger and the other 

transactions contemplated by this Agreement. 

(ii) The execution, delivery and performance of this Agreement by 

Parent and Merger Sub do not, and the consummation by Parent and Merger Sub 

of the Merger and the other transactions contemplated hereby will not, constitute 

or result in (A) a breach or violation of, or a default under, the certificate of 

incorporation, certificate of formation or bylaws or comparable governing 

documents of Parent or Merger Sub or the comparable governing instruments of 

any of its Subsidiaries; (B) with or without notice, lapse of time or both, a breach 

or violation of, a termination (or right of termination) or a default under, the 

creation or acceleration of any obligations or the creation of a Lien on any of the 
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assets of Parent or any of its Subsidiaries pursuant to, any Contracts binding upon 

Parent or any of its Subsidiaries or any Laws or governmental or non-

governmental permit or license to which Parent or any of its Subsidiaries is 

subject; or (C) any change in the rights or obligations of any party under any of 

such Contracts, except, in the case of clause (B) or (C) above, for any breach, 

violation, termination, default, creation, acceleration or change that would not, 

individually or in the aggregate, reasonably be expected to prevent or materially 

delay the ability of Parent or Merger Sub to consummate the Merger and the other 

transactions contemplated by this Agreement.   

(d) Litigation.  There are no civil, criminal or administrative actions, 

suits, claims, hearings, investigations or proceedings pending or, to the Knowledge of 

Parent, threatened against Parent or Merger Sub by or before any Governmental Entity 

that seek to enjoin, or would reasonably be expected to have the effect of preventing, 

making illegal, or otherwise interfering with, any of the transactions contemplated by this 

Agreement, except as would not, individually or in the aggregate, reasonably be expected 

to prevent or materially delay the ability of Parent and Merger Sub to consummate the 

Merger and the other transactions contemplated by this Agreement. 

 The term “Knowledge” when used in this Agreement with respect to Parent shall 

mean the actual knowledge of the Chief Executive Officer, Chief Financial Officer and 

General Counsel. 

(e) Available Funds.  Parent and Merger Sub will have available to 

them on or before the Effective Time all funds necessary for the payment to the Paying 

Agent of the aggregate Per Share Merger Consideration and to satisfy all of their 

obligations under this Agreement, including amounts payable under Section 4.3.  Parent 

currently has available to it all funds necessary for the payment to the Company of the 

aggregate consideration payable for the Nonvoting Preferred Stock to be issued, sold and 

delivered by the Company to Parent on the date hereof pursuant to the Subscription 

Agreement.   

(f) Capitalization of Merger Sub.  The authorized capital stock of 

Merger Sub consists solely of 1,000 shares of common stock, par value $0.01 per share, 

all of which are validly issued and outstanding.  All of the issued and outstanding capital 

stock of Merger Sub is, and at the Effective Time will be, owned by Parent or a direct or 

indirect wholly-owned Subsidiary of Parent.  Merger Sub has not conducted any business 

prior to the date hereof and has no, and prior to the Effective Time will have no, assets, 

liabilities or obligations of any nature other than those incident to its formation and 

pursuant to this Agreement and the Merger and the other transactions contemplated by 

this Agreement. 

(g) Regulatory Matters.  Each of Parent’s Subsidiaries that engages in 

the sale of electricity at wholesale (other than any such Subsidiaries that own one or more 

facilities that constitute a “qualifying facility” as such term is defined under the Public 

Utility Regulatory Policies Act of 1978 and the rules and regulations of FERC that are 
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entitled to exemption from regulation under Section 205 of the Federal Power Act) is 

regulated as a “public utility” under the Federal Power Act and has market-based rate 

authorization to make such sales at market-based rates. Each of Parent’s Subsidiaries that 

directly owns generating facilities and operates their power generation facilities is in 

compliance with all applicable standards of NERC, other than non-compliance that would 

not reasonably be expected to prevent, materially delay or impair Parent from 

consummating the Merger and the other transactions contemplated by the Agreement or 

have, individually or in the aggregate, a material impact on Parent. There are no pending, 

or to the Knowledge of Parent, threatened, judicial or administrative proceedings (i) that 

would reasonably be expected to interfere with Parent’s timely receipt of the Regulatory 

Approvals or (ii) that would revoke a Parent’s Subsidiary’s market-based rate 

authorization.   

(h) Foreign Ownership, Control or Influence.  Each officer and 

manager of Parent is a U.S. citizen, and to the Knowledge of Parent, none of the holders 

owning 5% or more of Parent’s equity interests is, or is controlled by, a foreign Person or 

entity.  

(i) Brokers.  No agent, broker, finder or investment banker is entitled 

to any brokerage, finder’s or other fee or commission in connection with the transactions 

contemplated by this Agreement based upon arrangements made by or on behalf of 

Parent or Merger Sub for which the Company could have any liability. 

(j) Non-Reliance on Company Estimates, Projections, Forecasts, 

Forward-Looking Statements and Business Plans.  In connection with the due diligence 

investigation of the Company by Parent and Merger Sub, Parent and Merger Sub have 

received and may continue to receive from the Company certain estimates, projections, 

forecasts and other forward-looking information, as well as certain business plan and 

cost-related plan information, regarding the Company, its Subsidiaries and their 

respective businesses and operations.  Parent and Merger Sub hereby acknowledge that 

there are uncertainties inherent in attempting to make such estimates, projections, 

forecasts and other forward-looking statements, with which Parent and Merger Sub are 

familiar, that Parent and Merger Sub are taking full responsibility for making their own 

evaluation of the adequacy and accuracy of all estimates, projections, forecasts and other 

forward-looking information, as well as such business plans and cost-related plans, so 

furnished to them (including the reasonableness of the assumptions underlying such 

estimates, projections, forecasts, forward-looking information, business plans or cost-

related plans), and that Parent and Merger Sub will have no claim against the Company 

or any of its Subsidiaries, or any of their respective stockholders, directors, officers, 

employees, Affiliates, advisors, agents or representatives, or any other Person, with 

respect thereto.  Accordingly, Parent and Merger Sub hereby acknowledge that neither 

the Company nor any of its Subsidiaries, nor any of their respective stockholders, 

directors, officers, employees, Affiliates, advisors, agents or representatives, nor any 

other Person, has made or is making any representation or warranty with respect to such 

estimates, projections, forecasts, forward-looking statements, business plans or cost-
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related plans (including the reasonableness of the assumptions underlying such estimates, 

projections, forecasts, forward-looking statements, business plans or cost-related plans).   

ARTICLE VI 

 

Covenants 

6.1. Interim Operations. 

(a) The Company covenants and agrees as to itself and its Subsidiaries 

that, after the date hereof and prior to the Effective Time (unless Parent shall otherwise 

approve in writing (such approval not to be unreasonably withheld, delayed or 

conditioned)), and except as otherwise expressly permitted by this Agreement or as 

required by a Governmental Entity or applicable Laws, the business of it and its 

Subsidiaries shall be conducted in all material respects in the ordinary course and, to the 

extent consistent with the foregoing, the Company and its Subsidiaries shall use their 

respective commercially reasonable efforts to preserve their business organizations 

substantially intact, maintain satisfactory relationships with Governmental Entities, 

NERC, PJM, customers and suppliers having significant business dealings with them and 

keep available the services of their key employees; provided, however, that no action 

taken by the Company or its Subsidiaries with respect to matters specifically addressed 

by clauses (i)-(xx) of this Section 6.1(a) shall be deemed a breach of this sentence unless 

such action would constitute a breach of such other provision.  In furtherance of the 

foregoing, from the date of this Agreement until the Effective Time, except (A) as 

otherwise expressly permitted by this Agreement, (B) as Parent may approve in writing 

(such approval not to be unreasonably withheld, delayed or conditioned), (C) as is 

required by applicable Law or any Governmental Entity or (D) as set forth in 

Section 6.1(a) of the Company Disclosure Letter, the Company will not and will not 

permit its Subsidiaries to: 

(i) adopt any change in its certificate of incorporation or bylaws or 

other applicable governing instruments; 

(ii) merge or consolidate the Company or any of its Subsidiaries with 

any other Person or restructure, reorganize or completely or partially liquidate the 

Company or any of its Subsidiaries, except for any such transactions among 

wholly-owned Subsidiaries of the Company;  

(iii) acquire (including by merger, consolidation or acquisition of 

equity interests or assets or any other business combination) (A) any other Person 

or any organization or division of any other Person or (B) any assets outside of 

the ordinary course of business, other than acquisitions (1) pursuant to Contracts 

in effect as of the date of this Agreement (copies of which have been made 

available to Parent), (2) made in connection with any transaction solely between 

the Company and a wholly-owned Subsidiary of the Company or between 
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wholly-owned Subsidiaries of the Company or (3) that would be permissible 

under clause (ix) below; 

(iv) issue, sell, pledge, dispose of, grant, transfer, encumber, or 

authorize the issuance, sale, pledge, disposition, grant, transfer, lease, license, 

guarantee or encumbrance of, any shares of capital stock or other equity interests 

of the Company or any of its Subsidiaries (other than (A) the issuance of Shares 

upon the vesting, exercise or settlement of Company RSUs, Company PSUs, and 

Company Awards (and dividend equivalents thereon, if applicable) or (B) the 

issuance of shares by a wholly-owned Subsidiary of the Company to the 

Company or another wholly-owned Subsidiary), or securities convertible or 

exchangeable into or exercisable for any shares of such capital stock or other 

equity interests, or any options, warrants or other rights of any kind to acquire any 

shares of such capital stock or such convertible or exchangeable securities; 

(v) make any loans, advances or capital contributions to or 

investments in any Person (other than among the Company and any direct or 

indirect wholly-owned Subsidiary of the Company or among the Company’s 

wholly-owned subsidiaries) in excess of $10,000,000 in the aggregate other than 

loans, advances, capital contributions or investments made in the ordinary course 

of business; 

(vi) declare, set aside, make or pay any dividend or other distribution, 

payable in cash, stock, property or otherwise, with respect to any of its capital 

stock (except for (A) regular quarterly dividends paid to holders of Shares in an 

amount and on a schedule consistent with the Company’s past practices and not in 

excess of $0.27 per Share per quarter, (B) a “stub period” dividend to 

stockholders of record as of immediately prior to the Effective Time equal to the 

product of (x) the number of days from the record date for payment of the last 

quarterly dividend paid by the Company prior to the Effective Time through and 

including immediately prior to the Effective Time and (y) a daily dividend rate 

determined by dividing the amount of the last quarterly dividend prior to the 

Effective Time by ninety-one (91), and (C) dividends paid by any direct or 

indirect wholly-owned Subsidiary to the Company or to any other direct or 

indirect wholly-owned Subsidiary) or enter into any agreement with respect to the 

voting of its capital stock; 

(vii) except for transactions among the Company and its wholly-owned 

Subsidiaries or among the Company’s wholly-owned Subsidiaries, reclassify, 

split, combine, subdivide or redeem, purchase or otherwise acquire, directly or 

indirectly, any of its capital stock or securities convertible or exchangeable into or 

exercisable for any shares of its capital stock (other than the retention or 

acquisition of any Shares tendered by current or former employees or directors in 

order to pay Taxes in connection with the vesting, exercise or settlement of 

Company RSUs, Company PSUs, and Company Awards (and dividend 

equivalents thereon, if applicable)); 



 

-29- 

(viii) incur, assume or otherwise become liable for any indebtedness for 

borrowed money or guarantee such indebtedness of another Person (other than of 

a wholly-owned Subsidiary of the Company), or issue or sell any debt securities 

or warrants or other rights to acquire any debt security of the Company or any of 

its Subsidiaries, other than (A) in the ordinary course of business (including to 

fund expenditures permissible under clauses (iii), (v) and (ix) of this Section 

6.1(a)) or (B) other indebtedness in an aggregate principal amount not to exceed 

$50,000,000 outstanding at any time; 

(ix) except for expenditures related to operational emergencies, 

equipment failures or outages make or authorize any capital expenditure in excess 

of $100,000,000 in the aggregate during any calendar year;  

(x) make any material changes with respect to financial accounting 

policies or procedures, except as required by GAAP; 

(xi) other than with respect to Rate Cases and the regulatory approval 

process, which are addressed in Section 6.5 and Transaction Litigation, which is 

addressed in Section 6.14, settle, release, waive or compromise any litigation 

claim, or other pending or threatened proceedings by or before a Governmental 

Entity if such settlement, release, waiver or compromise (A) with respect to the 

payment of monetary damages, involves the payment by the Company or any of 

its Subsidiaries of monetary damages that together with all other settlements, 

releases, waivers or compromises by the Company or any of its Subsidiaries 

exceed $50,000,000 individually or in the aggregate during any calendar year, net 

of any amount covered by insurance or third-party indemnification or (B) with 

respect to any non-monetary terms and conditions therein, imposes or requires 

actions that would or would be reasonably likely to have a material effect on the 

continuing operations of the Company or any of its Subsidiaries or Parent or any 

of its Subsidiaries after the Closing; 

(xii) other than with respect to the Rate Cases, initiate, file or pursue 

any rate cases, or make any public announcement regarding an intent to file any 

rate cases; 

(xiii) fail to make any regulatory filings required by Law, other than 

those regulatory filings that are otherwise addressed by this Agreement, except to 

the extent such failure would not have a material adverse effect on the continuing 

operations of the Company or any of its Subsidiaries or Parent or any of its 

Subsidiaries after the Closing; 

(xiv) make, revoke or amend any material Tax election, enter into any 

closing agreement, settlement or compromise of any claim or assessment with 

respect to any material Tax liability (unless such closing agreement, settlement or 

compromise is not materially greater than the reserves established in accordance 

with GAAP in respect of the claim or assessment that is the subject of such 
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closing agreement, settlement or compromise), amend any material Tax Return, 

surrender a claim for a material refund of Taxes or consent to any extension or 

waiver of the statute of limitations period applicable to any material Tax claim or 

assessment; 

(xv) transfer, sell, lease, license, mortgage, pledge, surrender, 

encumber, divest, cancel, abandon or allow to lapse or expire or otherwise dispose 

of any material amount of assets, product lines or businesses of the Company or 

its Subsidiaries, including capital stock of any of its Subsidiaries, other than sales 

and dispositions of inventory, supplies and other assets (A) in the ordinary course 

of business or (B) pursuant to Contracts in effect prior to the date of this 

Agreement (copies of which have been made available to Parent); 

(xvi) except as required pursuant to Contracts or Benefit Plans in effect 

prior to the date of this Agreement (including the Company Change in Control 

Severance Plan), (A) grant any equity awards, or grant or provide any material 

severance or material termination payments or benefits to any executive employee 

of the Company or its Subsidiaries who have individual employment agreements 

with severance or termination provisions or who participate in the Change of 

Control Severance Plan (“Executive Employees”), (B) accelerate or materially 

increase the compensation or employee benefits of any Executive Employee, 

except for annual merit-based or promotion-based pay increases in the ordinary 

course of business, (C) establish, adopt, terminate or materially amend any 

Benefit Plan (other than routine changes to welfare plans or any changes to 

Benefit Plans that would not result in more than a de minimis increase to the 

Company’s costs under such Benefit Plans), including any severance benefit plan 

or (D) accelerate or materially increase the compensation of other employees of 

the Company or its Subsidiaries, except for (1) merit-based or promotion-based 

pay increases in the ordinary course of business, (2) acceleration or increases 

required by any CBA, or (3) any acceleration or increase done after consultation 

with Parent; 

(xvii) enter into any Company Material Contract that contains a change 

of control or similar provision that would require a payment to any Person 

counterparty thereto in connection with the consummation of the Merger that 

would not otherwise be due; 

(xviii) grant or incur any new Lien material to the Company and its 

Subsidiaries, other than (A) pledges or deposits by the Company or any of its 

Subsidiaries in the ordinary course of business under workmen’s compensation 

Laws, unemployment insurance Laws or similar Laws; (B) good faith deposits in 

connection with Contracts (other than for the payment of indebtedness) to which 

the Company or one of its Subsidiaries is a party, or (C) in connection with 

securing indebtedness permitted to be incurred under the terms of this Agreement 

by granting or incurring Liens on the assets of the utility Subsidiaries of the 

Company, in each case, in the ordinary course of business; or 
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(xix) agree, authorize or commit to do any of the foregoing.  

(b) Nothing contained in this Agreement is intended to give Parent, 

directly or indirectly, the right to control or direct the Company’s or its Subsidiaries’ 

operations prior to the Effective Time, and nothing contained in this Agreement is 

intended to give the Company, directly or indirectly, the right to control or direct Parent’s 

or its Subsidiaries’ operations.  Prior to the Effective Time, each of Parent and the 

Company shall exercise, consistent with the terms and conditions of this Agreement, 

complete control and supervision over its and its Subsidiaries’ respective operations. 

6.2. Acquisition Proposals. 

(a) No Solicitation or Negotiation.  The Company agrees that except 

as expressly permitted by this Section 6.2, neither it nor any of its Subsidiaries, nor any 

of its or their respective directors, officers or employees, shall, and that it shall instruct 

and use its reasonable best efforts to cause its and its Subsidiaries’ investment bankers, 

attorneys, accountants and other advisors and representatives not to (such investment 

bankers, attorneys, accountants and other advisors and representatives, collectively, 

“Representatives”), directly or indirectly:  

(i) initiate, solicit or encourage any inquiries or the making of any 

proposal or offer that constitutes, or could reasonably be expected to lead to, any 

Acquisition Proposal; 

(ii) engage in, continue or otherwise participate in any discussions or 

negotiations regarding, or provide any non-public information or data to any 

Person relating to, or that could reasonably be expected to lead to, any 

Acquisition Proposal; 

(iii) facilitate knowingly any effort or attempt to make an Acquisition 

Proposal; 

(iv) grant any waiver, amendment or release under any standstill 

agreement, or otherwise fail to enforce any standstill agreement (other than in 

each case, the right to waive or fail to enforce any prohibition on requests for 

amendments to any standstill agreement (or other similar “don’t ask, don’t waive” 

provisions) with any Person who, or any of whose Affiliates, did not submit an 

Acquisition Proposal between April 1, 2014 and the date of this Agreement); 

provided, however, that the Company shall not be prohibited from taking (or, in 

the case of enforcement, shall not be required to take) any such action if the board 

of directors of the Company shall have determined in good faith, after 

consultation with outside legal counsel, that failing to take such action (or in the 

case of enforcement, taking such action) would be reasonably likely to be 

inconsistent with the directors’ fiduciary duties under applicable Law; 

(v) execute or enter into any letter of intent, agreement in principle, 

term sheet, memorandum of understanding, merger agreement, acquisition 
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agreement or other similar agreement relating to an Acquisition Proposal (other 

than an Acceptable Confidentiality Agreement) (an “Alternative Acquisition 

Agreement”); or 

(vi) resolve or agree to do any of the foregoing.  

(b) Notwithstanding anything in the foregoing to the contrary, prior to 

the time, but not after, the Company Requisite Vote is obtained, the Company may 

(A) provide information in response to a request therefor by a Person who has made an 

unsolicited bona fide written Acquisition Proposal if prior to providing such information 

the Company receives from the Person so requesting such information an executed 

confidentiality agreement on terms that are not less restrictive to the other party than 

those contained in the Confidentiality Agreement, it being understood that such 

confidentiality agreement need not prohibit the making, or amendment, of an Acquisition 

Proposal (an “Acceptable Confidentiality Agreement”); and promptly discloses (and, if 

applicable, provides copies of) any such information to Parent to the extent not 

previously disclosed or provided; (B) engage or participate in any discussions or 

negotiations with any Person who has made such an unsolicited bona fide written 

Acquisition Proposal; or (C) after having complied with Section 6.2(d), make a Change 

of Recommendation or approve, recommend, or otherwise declare advisable or propose 

to approve, recommend or declare advisable (publicly or otherwise) with respect to such 

Acquisition Proposal; if and only to the extent that, (x) prior to taking any action 

described in clause (A), (B) or (C) above, the board of directors of the Company shall 

have determined in good faith, after consultation with its outside legal counsel, that 

failure to take such action would be reasonably likely to be inconsistent with the 

directors’ fiduciary duties under applicable Law, (y) in each case referred to in clause (A) 

and (B), the board of directors of the Company shall have determined in good faith, after 

consultation with its financial advisors and outside legal counsel, that such Acquisition 

Proposal either constitutes a Superior Proposal or is reasonably likely to result in a 

Superior Proposal, and (z) in the case referred to in clause (C) above, the board of 

directors of the Company determines in good faith (after consultation with its financial 

advisor and outside legal counsel) that such Acquisition Proposal is a Superior Proposal.   

(c) Definitions.  For purposes of this Agreement: 

“Acquisition Proposal” means (i) any proposal or offer with respect to a 

merger, joint venture, partnership, consolidation, dissolution, liquidation, tender offer, 

recapitalization, reorganization, share exchange, business combination or similar 

transaction involving the Company and/or any of its Significant Subsidiaries or (ii) any 

direct or indirect acquisition by any Person or “group” (as defined in the Exchange Act) 

resulting in, or proposal or offer, which if consummated would result in, any Person or 

“group” (as defined in the Exchange Act) becoming the beneficial owner, directly or 

indirectly, in one or a series of related transactions, of 15% or more of the total voting 

power or of any class of equity securities of the Company, or assets representing 15% or 

more of the net revenues, net income or consolidated total assets (measured by fair 
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market value) of the Company and its Subsidiaries, taken as a whole (including equity 

securities of its Subsidiaries), in each case other than the Merger. 

“Superior Proposal” means a bona fide Acquisition Proposal (for purposes 

of this definition, replacing all references in the definition of “Acquisition Proposal” to 

15% with 75%), that the board of directors of the Company has determined in its good 

faith judgment is reasonably likely to be consummated in accordance with its terms, after 

consultation with its financial advisors and outside legal counsel, taking into account all 

legal, financial,  and regulatory aspects of the Acquisition Proposal, and the Person 

making the Acquisition Proposal, and, if consummated would result in a transaction more 

favorable to the Company’s stockholders from a financial point of view than the 

transaction contemplated by this Agreement (after taking into account any proposed 

revisions to the terms of the transactions contemplated by Section 6.2(d) of this 

Agreement). 

(d) No Change in Recommendation or Alternative Acquisition 

Agreement.  The board of directors of the Company and each committee of the board of 

directors shall not: 

(i) (A) withhold, withdraw, qualify or modify (or publicly propose or 

resolve to withhold, withdraw, qualify or modify), in a manner adverse to Parent, 

the Company Recommendation (B) fail to include the Company Recommendation 

in the Proxy Statement, (C) approve, recommend or otherwise declare advisable 

or propose or resolve to approve, recommend or otherwise declare advisable 

(publicly or otherwise), any Acquisition Proposal, or (D) fail to publicly reaffirm 

the Company Recommendation within ten business days after Parent so requests 

in writing (provided, that Parent shall be entitled to make such a written request 

for reaffirmation only once for each Acquisition Proposal and once for each 

material amendment to such Acquisition Proposal) (any action described in 

clauses (A) and (D) a “Change of Recommendation”); or   

(ii) Except as expressly permitted by, and after compliance with this 

Section 6.2(d), cause or permit the Company to enter into any Alternative 

Acquisition Agreement.    

Notwithstanding anything to the contrary set forth in this Agreement, prior 

to the time, but not after, the Company Requisite Vote is obtained, the board of directors 

of the Company (x) may make a Change of Recommendation and in connection 

therewith, approve, recommend or otherwise declare advisable, and enter into an 

Alternative Acquisition Agreement in connection with a Superior Proposal made after the 

date of this Agreement (if such Superior Proposal did not result from a material breach of 

Section 6.2(a) and such Superior Proposal is not withdrawn) or (y) may make a Change 

of Recommendation as a result of the occurrence of an Intervening Event, if, the board of 

directors of the Company determines in good faith, after consultation with its outside 

legal counsel, that failure to do so would be reasonably likely to be inconsistent with the 

directors’ fiduciary duties under applicable Law; provided, however, that the board of 
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directors of the Company shall not (i) in the case of clause (x) make a Change of 

Recommendation with respect to a Superior Proposal and authorize the Company to enter 

into any Alterative Acquisition Agreement or (ii) in the case of clause (y) make a Change 

of Recommendation unless: 

(i) the Company has notified Parent in writing that it intends to effect 

a Change of Recommendation, describing in reasonable detail the reasons for 

such Change of Recommendation (a “Recommendation Change Notice”) (it being 

agreed that the Recommendation Change Notice and any amendment or update to 

such notice and the determination to so deliver such notice, or update or amend 

public disclosures with respect thereto shall not constitute a Change of 

Recommendation for purposes of this Agreement), and if such proposed Change 

of Recommendation relates to an Acquisition Proposal, has provided copies of the 

most current version of all documents relating to such Acquisition Proposal, and 

if such proposed Change of Recommendation relates to an Intervening Event, 

such Recommendation Change Notice specifies the facts and circumstances of 

such Intervening Event; and 

(ii) (x) if requested by Parent, the Company shall have made its 

Representatives available to discuss and negotiate in good faith with Parent and 

its Representatives any proposed modifications to the terms and conditions of this 

Agreement during the three business days following the date on which the 

Recommendation Change Notice is delivered to Parent and (y) if Parent shall 

have delivered to the Company a written, binding and irrevocable offer to alter the 

terms or conditions of this Agreement during such three business day period, the 

board of directors of the Company shall have determined in good faith after 

consultation with its financial advisors and outside legal counsel, after 

considering the terms of such offer by Parent, that the failure to effect a Change of 

Recommendation would be reasonably likely to be inconsistent with its fiduciary 

duties under applicable Law, and that in the case of a Change of Recommendation 

with respect to an Acquisition Proposal, such Acquisition Proposal would 

continue to constitute a Superior Proposal if the changes offered by Parent were 

given effect, and that in the case of an Intervening Event, the board of directors of 

the Company still intends to effect a Change of Recommendation if the changes 

offered by Parent were given effect; provided that in the event the Acquisition 

Proposal is thereafter modified by the party making such Acquisition Proposal, 

the Company shall notify Parent in writing of such modified Acquisition Proposal 

and shall again comply with the requirements of this clause (ii). 

“Intervening Event” shall mean any change, event or occurrence that is (a) unknown to or 

by the board of directors of the Company as of the date of this Agreement (or if known, 

the magnitude or material consequences of which were not known or understood by the 

board of directors of the Company as of the date of this Agreement) and (b) becomes 

known to or by the board of directors of the Company prior to obtaining the Company 

Requisite Vote.  
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(e) Certain Permitted Disclosure.  Nothing contained in this 

Section 6.2 shall be deemed to prohibit the Company or the board of directors of the 

Company from (i) complying with its disclosure obligations under U.S. federal or state 

Law with regard to an Acquisition Proposal, including taking and disclosing to its 

stockholders a position contemplated by Rule 14d-9 or Rule 14e-2(a) under the Exchange 

Act (or any similar communication to stockholders); or (ii) making any “stop, look and 

listen” communication to the stockholders of the Company pursuant to Rule 14d-9(f) 

under the Exchange Act. 

(f) Existing Discussions.  The Company agrees that it and its 

Subsidiaries will, and that it will instruct and use its reasonable best efforts to cause its 

and its Subsidiaries’ Representatives to immediately cease and cause to be terminated any 

existing activities, discussions or negotiations with any parties conducted heretofore with 

respect to any Acquisition Proposal.  The Company agrees that it will take the necessary 

steps to promptly inform the individuals or entities referred to in the first sentence hereof 

of the obligations undertaken in this Section 6.2. 

(g) Notice.  The Company agrees that it will promptly (and, in any 

event, within 24 hours) notify Parent if any proposals or offers with respect to an 

Acquisition Proposal are received by, any non-public information is requested from, or 

any discussions or negotiations are sought to be initiated or continued with, the Company 

or any of its Representatives indicating, in connection with such notice, the identity of the 

Person or group of Persons making the proposal, offer or request and the material terms 

and conditions of any proposals or offers (including, if applicable, copies of any written 

requests, proposals or offers, including proposed agreements) and thereafter shall keep 

Parent reasonably informed, on a prompt basis (and, in any event, within 24 hours), of the 

status and terms of any such proposals or offers (including any material amendments 

thereto or any change to the scope or material terms or conditions thereof, and including 

copies of additional written materials or material modifications thereof) and the status of 

any such discussions or negotiations, including any change in the Company’s intentions 

as previously notified.   

6.3. Proxy Statement.  

(a) The Company shall, as promptly as practicable after the date of 

this Agreement (and in any event within 30 business days following the date of this 

Agreement), prepare and file a proxy statement in preliminary form relating to the 

Stockholders Meeting (such proxy statement, including any amendment or supplement 

thereto, the “Proxy Statement”) with the SEC.  The Company agrees that as of the date of 

mailing to stockholders of the Company and at the time of the Stockholders Meeting, 

(i) the Proxy Statement will comply in all material respects with the applicable provisions 

of the Exchange Act and the rules and regulations thereunder and (ii) none of the 

information supplied by it or any of its Subsidiaries for inclusion or incorporation by 

reference in the Proxy Statement will contain any untrue statement of a material fact or 

omit to state any material fact required to be stated therein or necessary in order to make 

the statements therein, in light of the circumstances under which they were made, not 
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misleading.  Parent and Merger Sub agree that none of the information supplied by either 

of them or any of their Affiliates for inclusion in the Proxy Statement will contain any 

untrue statement of a material fact or omit to state any material fact required to be stated 

therein or necessary in order to make the statements therein, in light of the circumstances 

under which they were made, not misleading. 

(b) The Company shall promptly notify Parent of the receipt of all 

comments from the SEC with respect to the Proxy Statement and of any request by the 

SEC for any amendment or supplement thereto or for additional information and shall 

promptly provide to Parent copies of all correspondence between the Company and/or 

any of its Representatives and the SEC with respect to the Proxy Statement.  The 

Company and Parent shall each use its reasonable best efforts to promptly provide 

responses to the SEC with respect to all comments received on the Proxy Statement from 

the SEC.  The Company shall cause the definitive Proxy Statement to be mailed promptly 

after the date the SEC staff advises that it has no further comments thereon or that the 

Company may commence mailing the Proxy Statement. 

6.4. Stockholders Meeting.  Subject to fiduciary obligations under 

applicable Law, the Company will take, in accordance with applicable Law and its 

certificate of incorporation and bylaws, all reasonable action necessary to convene a 

meeting of holders of Shares (the “Stockholders Meeting”) as promptly as practicable 

(but in any event within 60 days) after the date on which the SEC staff advises that it has 

no further comments thereon or that the Company may commence mailing the Proxy 

Statement to consider and vote upon the adoption of this Agreement; provided, that the 

Company shall not postpone, recess or adjourn such meeting except (a) to the extent 

required by Law, (b) to allow reasonable additional time for the filing and/or mailing of 

any supplemental or amended disclosure that the board of directors of the Company has 

determined in good faith after consultation with outside legal counsel is necessary under 

applicable Law and for such supplemental or amended disclosure to be disseminated and 

reviewed by the Company’s stockholders prior to the Stockholders Meeting, or (c) one 

adjournment for a period of up to 10 days only to solicit additional proxies so as to 

establish a quorum or to obtain the Company Requisite Vote, with the consent of Parent 

(such consent not to be unreasonably withheld, conditioned or delayed).  Subject to 

Section 6.2, the board of directors of the Company and any committee thereof shall 

recommend such adoption and, unless and until there has been a Change of 

Recommendation, shall include the Company Recommendation in the Proxy Statement 

and take all reasonable lawful action to solicit such adoption of this Agreement.  

Notwithstanding any Change of Recommendation, unless this Agreement is terminated 

pursuant to Article VIII, this Agreement shall be submitted to the holders of Shares at the 

Stockholders Meeting for the purpose of adopting this Agreement.   

6.5. Filings; Other Actions; Notification.   

(a) Cooperation.  Subject to the terms and conditions set forth in this 

Agreement, including Section 6.5(e) below, the Company and Parent shall cooperate with 

each other and use (and shall cause their respective Subsidiaries to use) their respective 
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reasonable best efforts to take or cause to be taken all actions, and do or cause to be done 

all things, reasonably necessary, proper or advisable on its part under this Agreement and 

applicable Laws to consummate and make effective the Merger as soon as practicable, 

including preparing and filing as promptly as practicable (and in any event shall make all 

filings with the State Commissions, the FERC, the FCC and pursuant to the HSR Act 

within 60 days of the date hereof) all documentation to effect all necessary notices, 

reports and other filings and to obtain as promptly as practicable all consents, 

registrations, approvals, permits and authorizations necessary or advisable to be obtained 

from any third party and/or any Governmental Entity in order to consummate the Merger.  

The Company and Parent will each request early termination of the waiting period with 

respect to the Merger under the HSR Act.  Subject to applicable Laws relating to the 

exchange of information, Parent and the Company shall have the right to review in 

advance and, to the extent practicable, each will consult with the other on and consider in 

good faith the views of the other in connection with, all of the information relating to 

Parent or the Company, as the case may be, and any of their respective Subsidiaries, that 

appears in any filing made with, or written materials submitted to, any third party and/or 

any Governmental Entity in connection with the Merger (including the Proxy Statement).  

In exercising the foregoing rights, each of the Company and Parent shall act reasonably 

and as promptly as practicable.  Nothing in this Agreement shall require the Company or 

its Subsidiaries to take or agree to take any action with respect to its business or 

operations unless the effectiveness of such agreement or action is conditioned upon 

Closing. 

(b) Information.  Subject to applicable Laws, the Company and Parent 

each shall, upon request by the other, furnish the other with all information concerning 

itself, its Subsidiaries, directors, officers and stockholders and such other matters as may 

be reasonably necessary or advisable in connection with the Proxy Statement or any other 

statement, filing, notice or application made by or on behalf of Parent, the Company or 

any of their respective Subsidiaries to any third party and/or any Governmental Entity in 

connection with the Merger and the transactions contemplated by this Agreement, 

including under the HSR Act and any other applicable antitrust Law; provided, however, 

that either party may designate information “for outside counsel only” and either party 

may redact information related to the value of the transaction.  Subject to applicable 

Laws relating to the exchange of information and except as otherwise provided in this 

Agreement, Parent and the Company shall have the right to review in advance, and to the 

extent practicable each will consult with the other regarding, and consider in good faith 

the views of the other in connection with, all of the information relating to Parent or the 

Company, as the case may be, and any of their respective Affiliates and Representatives, 

that appears in any filing made with, or written materials submitted to, any Governmental 

Entity in connection with the Merger and the other transactions contemplated by this 

Agreement.  In exercising the foregoing rights, each of the Company and Parent shall act 

reasonably and as promptly as practicable. 

(c) Status.  Subject to applicable Laws and the instructions of any 

Governmental Entity, the Company and Parent each shall keep the other apprised of the 

status of matters relating to completion of the transactions contemplated hereby, 
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including promptly furnishing the other with copies of notices or other communications 

received by Parent or the Company, as the case may be, or any of their respective 

Representatives, from any third party and/or any Governmental Entity with respect to the 

Merger; provided, however, that either party may designate information or notices or 

other communications as “for outside counsel only”.  Neither the Company nor Parent 

shall permit any of its officers or any other Representatives to participate in any meeting 

or substantive telephone discussion with any Governmental Entity in respect of any 

filings, investigation or other inquiry with respect to the Merger unless to the extent 

practicable (i) it consults with the other party in advance and (ii) and to the extent 

permitted by such Governmental Entity, gives the other party the opportunity to attend 

and participate in such meeting or substantive telephone discussion. 

(d) Regulatory Matters.  Subject to the terms and conditions set forth 

in this Agreement, without limiting the generality of the other undertakings pursuant to 

this Section 6.5, each of the Company (in the case of Sections 6.5(d)(i) and 6.5(d)(iii) set 

forth below) and Parent (in all cases set forth below) agree to take or cause to be taken 

the following actions:   

(i) the prompt provision to each and every federal, state, local or 

foreign court or Governmental Entity (including the FERC, the FCC and the State 

Commissions) with jurisdiction over any Company Approvals or Parent 

Approvals of non-privileged information and documents requested by any such 

Governmental Entity that are necessary, proper or advisable to permit 

consummation of the Merger; 

(ii) the prompt use of its reasonable best efforts to avoid the entry or 

enactment of any permanent, preliminary or temporary injunction or other order, 

decree, decision, determination, judgment or Law that would delay, restrain, 

prevent, enjoin or otherwise prohibit consummation of the Merger; and 

(iii) the prompt use of its reasonable best efforts to take, in the event 

that any permanent, preliminary or temporary injunction, decision, order, 

judgment, determination, decree or Law is entered, issued or enacted, or becomes 

reasonably foreseeable to be entered, issued or enacted, in any proceeding, review 

or inquiry of any kind that would make consummation of the Merger in 

accordance with the terms of this Agreement unlawful or that would delay, 

restrain, prevent, enjoin or otherwise prohibit consummation of the Merger, any 

and all steps (including the appeal thereof, the posting of a bond or the taking of 

the steps contemplated by clause (ii) of this Section 6.5(d)) necessary to resist, 

vacate, modify, reverse, suspend, prevent, eliminate, avoid or remove such actual, 

anticipated or threatened injunction, decision, order, judgment, determination, 

decree or enactment so as to permit such consummation on a schedule as close as 

possible to that contemplated by this Agreement;  

provided that nothing herein shall require (and reasonable best efforts shall in no event 

require) any party or its Subsidiaries to agree to or take any action that would otherwise 
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constitute a Burdensome Condition.  A “Burdensome Condition” shall mean any terms, 

conditions, liabilities, obligations, commitments or sanctions imposed upon Parent, the 

Company or their respective Subsidiaries (A) in the Regulatory Approvals, or (B) in any 

Laws enacted for the purpose of imposing terms, conditions, liabilities, obligations, 

commitments or sanctions in connection with the Merger (any of the foregoing in clause 

(B) a “Merger Law”), that, individually or in the aggregate, would constitute or be 

reasonably likely to constitute a Regulatory Failure (as defined below), provided, 

however, that any such terms, conditions, liabilities, obligations, commitments or 

sanctions shall not be taken into account in determining whether there has been or is such 

a Regulatory Failure to the extent they implement the Regulatory Commitments.  A 

“Regulatory Failure” shall mean terms, conditions, liabilities, obligations, commitments 

or sanctions  (giving effect to the value of any negative effects net of their benefits) that 

in an aggregate amount constitute a material and adverse effect on the condition 

(financial or otherwise), assets, liabilities, businesses or results of operations of the 

Company and its Subsidiaries, taken as a whole, provided, that, for the purposes of 

determining the existence of a Regulatory Failure, (i) the Company and its Subsidiaries 

shall be deemed to have 50% of the assets, liabilities, businesses and results of operations 

of the Company and its Subsidiaries, taken as a whole, and (ii) any terms, conditions, 

liabilities, obligations, commitments or sanctions imposed upon Parent and its 

Subsidiaries shall be deemed to have been imposed on the Company and its Subsidiaries.   

(e) Regulatory Commitments.  The Company and Parent agree (i) that 

the applications submitted to FERC and the State Commissions with respect to the 

Merger shall include the information concerning the Merger, the Company and its 

Subsidiaries, and Parent required by applicable Laws of the District of Columbia, the 

States of Delaware, Maryland, and New Jersey, the Commonwealth of Virginia and such 

other jurisdictions as may be mutually determined by the Company and Parent, as the 

case may be, (ii) that such applications and any amendments or supplements thereto shall 

include the Regulatory Commitments to the extent applicable to such jurisdictions and 

such additional agreements or commitments as the Company and Parent agree are 

advisable to obtain prompt approval of such applications, and (iii) that neither the 

Company nor Parent shall agree to, or accept, any additional or different agreements, 

commitments or conditions in connection with the Merger pursuant to any settlement or 

otherwise with any State Commissions or any other Person, in the case of any agreement, 

commitment or condition to which the Company of any of its Subsidiaries is a party or 

otherwise affecting the Company or any of its Subsidiaries, without the prior written 

consent of Parent, and in the case of any agreement, commitment or condition to which 

Parent is a party and affecting the Company or any of its Subsidiaries, without the prior 

written consent of the Company if such agreement, commitment or condition is effective 

prior to the Effective Time.  Parent further agrees that, subject to obtaining the consent of 

the Company as required by this Section 6.5(e), it will agree to, or accept, any additional 

or different agreements, commitments or conditions that do not, individually or in the 

aggregate, constitute a Burdensome Condition to obtain any governmental approvals 

necessary to promptly consummate the Merger, including any Parent Approval or the 

FERC Approval, the State Approvals and the FCC Approval. 
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(f) Rate Cases.  Between the date of this Agreement and the Closing, 

the Company and its Subsidiaries shall be permitted to continue to diligently pursue the 

rate cases set forth on Section 6.5(f) of the Company Disclosure Letter (collectively, the 

“Rate Cases”) consistent with past practice, and to the extent permitted by Law, notify 

Parent about any material developments, or material communications with the FERC or 

the applicable State Commission, relating thereto.  Except as required by Exhibit B, prior 

to making any commitments or settlement offers in the Rate Cases, the Company shall 

(and shall cause its Subsidiaries to) consult with Parent and consider in good faith any 

suggestions made by Parent in connection therewith.  The Company shall not (and shall 

cause its Subsidiaries not to) settle the Rate Cases without the prior written consent of 

Parent (such consent not to be unreasonably withheld, conditioned or delayed) to the 

extent that such settlement would result in an outcome for the Company and its 

Subsidiaries that would be materially adverse to the Company or any of its Subsidiaries, 

taking into account the requests made by the Company and its Subsidiaries in the 

proceeding, the resolution of similar recent proceedings by the Company and its 

Subsidiaries and the reasonable expectations of Parent as of the date hereof for such 

outcome. 

6.6. Access and Reports.   

(a) Subject to applicable Law, upon reasonable notice, the Company 

shall (and shall cause its Subsidiaries to) afford Parent’s officers and other authorized 

Representatives (including financing sources) reasonable access, during normal business 

hours throughout the period prior to the Effective Time, to its employees, properties, 

books, contracts and records and, during such period, the Company shall (and shall cause 

its Subsidiaries to) furnish promptly to Parent all information concerning its business, 

properties and personnel as may reasonably be requested, provided that no investigation 

pursuant to this Section 6.6 shall affect or be deemed to modify any representation or 

warranty made by the Company herein, and provided, further, that the foregoing shall not 

require the Company (i) to permit any inspection, or to disclose any information, that in 

the reasonable judgment of the Company would result in the disclosure of any trade 

secrets of third parties or violate any obligations of the Company or any of its 

Subsidiaries with respect to confidentiality if the Company shall have used reasonable 

best efforts to obtain the consent of such third party to such inspection or disclosure or 

(ii) to disclose any privileged information of the Company or any of its Subsidiaries.  All 

requests for information made pursuant to this Section 6.6 shall be directed to the 

executive officer or other Person designated by the Company.  All such information shall 

be governed by the terms of the Confidentiality Agreement. 

(b) Financing Cooperation.  The Company shall, and shall cause its 

Subsidiaries to, use its and their reasonable best efforts to provide such cooperation as 

may be reasonably requested by Parent in connection with the financing of the 

Transactions, including using reasonable best efforts to (i) provide reasonable assistance 

with the preparation of any discussions of business, financial statements, pro forma 

financials, projections, management discussion and analysis, and other customary 

financial data of the Company and its Subsidiaries, all for use in connection therewith 
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and (ii) direct its independent accountants to provide customary and reasonable assistance 

to Parent including in connection with providing customary comfort letters.   Parent shall 

reimburse the Company for all reasonable out-of-pocket costs or expenses incurred by the 

Company and its Subsidiaries in connection with cooperation provided for in this Section 

6.6(b) to the extent the information requested of the Company was not otherwise 

prepared or available in the ordinary course of business.  For the avoidance of doubt, 

Parent hereby expressly acknowledges that its obligations under this Agreement are not 

subject to the availability of any financing.   

6.7. Stock Exchange De-listing.  Prior to the Closing Date, the 

Company shall cooperate with Parent and use reasonable best efforts to take, or cause to 

be taken, all actions, and do or cause to be done all things, reasonably necessary, proper 

or advisable on its part under applicable Laws and rules and policies of the NYSE to 

enable the delisting by the Surviving Corporation of the Shares from the NYSE and the 

deregistration of the Shares under the Exchange Act as promptly as practicable after the 

Effective Time.   

6.8. Publicity.  The initial press release regarding the Merger shall be a 

joint press release and thereafter the Company and Parent each shall consult with each 

other prior to issuing any press releases or otherwise making public announcements with 

respect to the Merger and the other transactions contemplated by this Agreement and 

prior to making any filings with any third party and/or any Governmental Entity 

(including any national securities exchange or interdealer quotation service) with respect 

thereto, and no public release or announcement concerning the Merger or any other 

transactions contemplated by this Agreement shall be issued or made by any party 

without the prior consent of the other parties except as may be required by Law or by 

obligations pursuant to any listing agreement with or rules of any national securities 

exchange or interdealer quotation service or by the request of any Governmental Entity 

(in which case the party required to issue or make such press release or announcement 

shall give reasonable notice to the other party or parties, including the opportunity to 

review or comment on such press release or announcement to the extent practicable).  

6.9. Employee Benefits.  

(a) Parent agrees that, during the period commencing at the Effective 

Time and ending two years after the Effective Time (“Benefit Period”), Parent shall 

provide, or shall cause to be provided (1) to each employee of the Company and its 

Subsidiaries (other than any employee who is covered by a collective bargaining or 

similar agreement between the Company and any labor union) who is employed as of 

immediately prior to the Effective Time and continues employment with the Company or 

its Subsidiaries immediately after the Effective Time (each, a “Continuing Employee”), 

base salary, annual incentive opportunity and long-term incentive compensation 

opportunities, which are, in each case, no less than those provided by the Company and 

its Subsidiaries immediately prior to the Effective Time to each such Continuing 

Employee, (2) to the Continuing Employees, pension and welfare benefits and perquisites 

(to the extent described in the Company Disclosure Letter) that are no less favorable in 
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the aggregate than those provided by the Company and its Subsidiaries immediately prior 

to the Effective Time and (3) to the Continuing Employees, severance benefits that are no 

less favorable than the severance benefits provided by the Company and its Subsidiaries 

to such Continuing Employees immediately prior to the Effective Time. 

(b) For purposes of vesting, benefit accrual (but not for benefit accrual 

purposes under any defined benefit pension plan), vacation and sick time credit and 

eligibility to participate under the employee benefit plans, programs and policies of 

Parent and its Subsidiaries providing benefits to any Continuing Employee after the 

Effective Time (including the Benefit Plans) (the “New Plans”), each Continuing 

Employee shall be credited with his or her years of service with the Company and its 

Subsidiaries and their respective predecessors before the Effective Time, to the same 

extent and for the same purpose as such Continuing Employee was entitled, before the 

Effective Time, to credit for such service under any similar Benefit Plan in which such 

Continuing Employee participated or was eligible to participate immediately prior to the 

Effective Time; provided that the foregoing shall not apply to the extent that its 

application would result in a duplication of benefits with respect to the same period of 

service.  In addition, and without limiting the generality of the foregoing, Parent shall 

cause (i) each Continuing Employee to be immediately eligible to participate, without 

any waiting time, in any and all New Plans to the extent coverage under such New Plan is 

replacing comparable coverage under a Benefit Plan in which such Continuing Employee 

participated immediately before the Effective Time (such plans, collectively, the “Old 

Plans”), and (ii) for purposes of each New Plan providing medical, dental, 

pharmaceutical and/or vision benefits to any Continuing Employee, any evidence of 

insurability requirements, all pre-existing condition exclusions and actively-at-work 

requirements of such New Plan to be waived for such Continuing Employee and his or 

her covered dependents, to the extent such conditions were inapplicable or waived under 

the comparable Old Plan.  Parent shall cause any eligible expenses incurred by any 

Continuing Employee and his or her covered dependents during the portion of the plan 

year of the Old Plan ending on the date such Continuing Employee’s participation in the 

corresponding New Plan begins to be taken into account under such New Plan for 

purposes of satisfying all deductible, coinsurance and maximum out-of-pocket 

requirements applicable to such Continuing Employee and his or her covered dependents 

for the applicable plan year; provided that such amount was taken into account for the 

same purpose under the similar Benefit Plan for such period and would not result in the 

duplication of benefits. 

(c) Parent hereby acknowledges that a “change in control” or other 

event with similar import, within the meaning of the Benefit Plans that contain such 

terms will occur upon the Effective Time.  Parent shall, and shall cause the Surviving 

Corporation and any successor thereto to, honor, assume, fulfill and discharge the 

Company’s and its Subsidiaries’ obligations under the Company’s Change in Control 

Severance Plan and the other Benefit Plans listed on Section 6.9(c) of the Company 

Disclosure Letter.  Parent agrees that it will not (nor cause any other Person or entity to) 

request that the Company or any Continuing Employee waive or relinquish any 
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compensation or benefit entitlement or right (including any severance entitlement) 

existing as of the Effective Time.   

(d) (i) If the Effective Time occurs during calendar year 2014, at the 

Effective Time the Company shall pay each participant in the Company’s incentive plans 

(the “Incentive Plans”) who remains employed through the Effective Time, an annual 

incentive amount in respect of the 2014 fiscal year, equal to the higher of (A) the target 

level (at 100% funding) and (B) the actual level of performance achieved as of the 

Effective Time (with such performance measure pro-rated, if applicable, for the portion 

of the performance cycle completed at the Effective Time), as determined by the 

compensation committee of the board of directors of the Company prior to the Effective 

Time in accordance with the terms of the applicable Incentive Plans and based on 

performance through the day that is no more than five business days prior to the Effective 

Time.   

(ii) If the Effective Time has not occurred by December 31, 2014 (or 

December 31, 2015), the Company shall (A) determine the amounts earned under 

the Incentive Plans in respect of the 2014 fiscal year (or 2015 fiscal year), with 

performance based on either (x) the target level (at 100% funding) or (y) the 

actual level of performance for the 2014 fiscal year (or 2015 fiscal year), (B) pay 

such amounts in respect of the 2014 fiscal year (or 2015 fiscal year) no later than 

the Closing Date and (C) establish annual incentive award targets, maximums and 

performance award levels and performance measures for the 2015 fiscal year (or 

2016 fiscal year) under the Incentive Plans.   

(iii) If the Effective Time occurs during calendar year 2015, the 

Company shall pay such amounts in respect of the 2015 fiscal year on the Closing 

Date, with performance determined at the higher of (x) target level (at 100% 

funding) and (y) the actual level of performance for the 2015 fiscal year achieved 

as of the Effective Time (with such performance measure pro-rated, if applicable, 

for the portion of the performance cycle completed at the Effective Time), as 

determined by the compensation committee of the board of directors of the 

Company prior to the Effective Time based on performance through the day that 

is no more than five business days prior to the Effective Time. 

(iv) If the Effective Time occurs during calendar year 2016, the 

Company shall pay such amounts in respect of the 2016 fiscal year on the Closing 

Date, pro-rated based on the number of calendar days elapsed in the 2016 fiscal 

year through the Closing Date, with performance determined at the higher of (x) 

target level (at 100% funding) and (y) the actual level of performance for the 2016 

fiscal year achieved as of the Effective Time (with such performance measure 

pro-rated, if applicable, for the portion of the performance cycle completed at the 

Effective Time), as determined by the compensation committee of the board of 

directors of the Company prior to the Effective Time based on performance 

through the day that is no more than five business days prior to the Effective 

Time, and Parent shall, and shall cause the Surviving Corporation to, honor and 
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pay incentive award amounts for the remainder of the 2016 fiscal year (with an 

offset for the pro rata portion previously paid) in accordance with the targets, 

levels and measures established by the Company prior to the Closing Date and the 

terms of the applicable Incentive Plans. 

(e) After the Effective Time, except as required by Section 304 of the 

Sarbanes-Oxley Act of 2002, the Company shall have no further rights to seek recovery 

from employees of amounts paid under the Stock Plans or the Incentive Plans for periods 

ending on or prior to the Effective Time. 

(f) No later than the Effective Time, the Company shall take all 

actions reasonably necessary to cause each Continuing Employee to become 100% vested 

in such Continuing Employee’s accounts under each Company 401(k) plan (excluding for 

the avoidance of doubt any 401(k) plans maintained pursuant to any collective bargaining 

or similar agreement between the Company and any labor union), effective as of the 

Closing Date. 

(g) With respect to each individual who is employed by the Company 

or any of its Subsidiaries immediately before the Effective Time whose terms and 

conditions of employment are governed by a CBA between the Company and any labor 

union, Parent shall, or shall cause the Surviving Corporation to, continue to honor such 

CBA, through its expiration, modification or termination in accordance with its terms or 

applicable Law. 

(h) The provisions of this Section 6.9 are solely for the benefit of the 

parties to this Agreement, and nothing in this Agreement, whether express or implied, is 

intended to, or shall, (i) constitute the establishment or adoption of or an amendment to 

any employee benefit plan for purposes of ERISA or otherwise be treated as an 

amendment or modification of any Benefit Plan, New Plan or other benefit plan, 

agreement or arrangement, other than Section 6.9(f), (ii) limit the right of Parent, the 

Company or their respective Subsidiaries to amend, terminate or otherwise modify any 

Benefit Plan, New Plan or other benefit plan, agreement or arrangement following the 

Effective Time, or (iii) create any third-party beneficiary or other right (including, but not 

limited to, a right to employment) in any Person, including any current or former 

employee of the Company or any Subsidiary of the Company, any participant in any 

Benefit Plan, New Plan or other benefit plan, agreement or arrangement (or any 

dependent or beneficiary thereof). 

6.10. Expenses.  The Surviving Corporation shall pay all charges and 

expenses, including those of the Paying Agent, in connection with the transactions 

contemplated in Article IV, and Parent shall reimburse the Surviving Corporation for 

such charges and expenses.  Except as otherwise provided in Section 8.5, whether or not 

the Merger is consummated, all costs and expenses incurred in connection with this 

Agreement and the Merger and the other transactions contemplated by this Agreement 

shall be paid by the party incurring such expense. 
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6.11. Indemnification; Directors’ and Officers’ Insurance.  (a)  From and 

after the Effective Time, each of Parent and the Surviving Corporation agrees that it will 

indemnify and hold harmless, to the fullest extent permitted under applicable Law (and 

Parent shall also advance expenses as incurred to the fullest extent permitted under 

applicable Law, provided that the Person to whom expenses are advanced provides an 

undertaking to repay such advances if it is ultimately determined that such Person is not 

entitled to indemnification), each present and former director and officer of the Company 

and its Subsidiaries (collectively, the “Indemnified Parties”) against any costs or 

expenses (including reasonable attorneys’ fees), judgments, fines, losses, claims, 

damages or liabilities incurred in connection with any claim, action, suit, proceeding or 

investigation, whether civil, criminal, administrative or investigative, arising out of or 

related to such Indemnified Parties’ service as a director or officer of the Company or its 

Subsidiaries or services performed by such persons at the request of the Company or its 

Subsidiaries at or prior to the Effective Time, whether asserted or claimed prior to, at or 

after the Effective Time, including the transactions contemplated by this Agreement.   

(b) Prior to the Effective Time, the Company shall and, if the 

Company is unable to, Parent shall cause the Surviving Corporation as of the Effective 

Time to, obtain and fully pay the premium for the extension of (i) the directors’ and 

officers’ liability coverage of the Company’s existing directors’ and officers’ insurance 

policies, and (ii) the Company’s existing fiduciary liability insurance policies, in each 

case for a claims reporting or discovery period of six years from and after the Effective 

Time from an insurance carrier with the same or better credit rating as the Company’s 

current insurance carrier with respect to directors’ and officers’ liability insurance and 

fiduciary liability insurance (collectively, “D&O Insurance”) with terms, conditions, 

retentions and limits of liability that are at least as favorable as the Company’s existing 

policies with respect to any actual or alleged error, misstatement, misleading statement, 

act, omission, neglect, breach of duty or any matter claimed against a director or officer 

of the Company or any of its Subsidiaries by reason of him or her serving in such 

capacity that existed or occurred at or prior to the Effective Time (including in 

connection with this Agreement or the transactions or actions contemplated hereby).  If 

the Company and the Surviving Corporation for any reason fail to obtain such “tail” 

insurance policies as of the Effective Time, the Surviving Corporation shall, and Parent 

shall cause the Surviving Corporation to, continue to maintain in effect for a period of at 

least six years from and after the Effective Time the D&O Insurance in place as of the 

date hereof with terms, conditions, retentions and limits of liability that are at least as 

favorable as provided in the Company’s existing policies as of the date hereof, or the 

Surviving Corporation shall, and Parent shall cause the Surviving Corporation to, use 

reasonable best efforts to purchase comparable D&O Insurance for such six-year period 

with terms, conditions, retentions and limits of liability that are at least as favorable as 

provided in the Company’s existing policies as of the date hereof; provided, however, 

that in no event shall Parent or the Surviving Corporation be required to expend for such 

policies pursuant to this sentence an annual premium amount in excess of 300% of the 

annual premiums currently paid by the Company for such insurance; and provided, 

further, that if the annual premiums of such insurance coverage exceed such amount, the 
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Surviving Corporation shall obtain a policy with the greatest coverage available for a cost 

not exceeding such amount. 

(c) If Parent or the Surviving Corporation or any of their respective 

successors or assigns shall (i) consolidate with or merge into any other corporation or 

entity and shall not be the continuing or surviving corporation or entity of such 

consolidation or merger or (ii) transfer all or substantially all of its properties and assets 

to any individual, corporation or other entity, then, and in each such case, proper 

provisions shall be made so that the successors and assigns of Parent or the Surviving 

Corporation shall assume all of the obligations set forth in this Section 6.11. 

(d) The provisions of this Section 6.11 are intended to be for the 

benefit of, and shall be enforceable by, each of the Indemnified Parties. 

(e) The rights of the Indemnified Parties under this Section 6.11 shall 

be in addition to any rights such Indemnified Parties may have under the certificate of 

incorporation, certificate of formation or bylaws of the Company or any of its 

Subsidiaries, or under any applicable Contracts or Laws.  All rights to indemnification 

and exculpation from liabilities for acts or omissions occurring at or prior to the Effective 

Time and rights to advancement of expenses relating thereto now existing in favor of any 

Indemnified Party as provided in the certificate of incorporation, certificate of formation 

or bylaws of the Company or of any Subsidiary of the Company or any indemnification 

agreement between such Indemnified Party and the Company or any of its Subsidiaries, 

in each case as in effect on the date of this Agreement, shall survive the Merger and shall 

not be amended, repealed or otherwise modified in any manner that would adversely 

affect any right thereunder of any such Indemnified Party. 

6.12. Takeover Statutes.  If any Takeover Statute is or may become 

applicable to the Merger, the Company and its board of directors shall grant such 

approvals and take such actions as are necessary so that such transactions may be 

consummated as promptly as practicable on the terms contemplated by this Agreement 

and otherwise act to eliminate or minimize the effects of such statute or regulation on 

such transactions. 

6.13. No Transfer or Encumbrance of Nonvoting Preferred Stock.  

Parent agrees that from the date hereof until the Closing, it shall not sell, pledge, dispose 

of, grant, transfer or encumber any of the shares of Nonvoting Preferred Stock, and shall 

not enter into any agreement to do any of the foregoing.   

6.14. Transaction Litigation.  In the event that any stockholder 

litigation related to this Agreement, the Merger or the other transactions contemplated 

by this Agreement is brought, or, to the Knowledge of the Company, threatened in 

writing, against the Company and/or the members of the board of directors of the 

Company after the date of this Agreement and prior to the Effective Time (“Transaction 

Litigation”), the Company shall promptly notify Parent of any such Transaction 

Litigation and shall keep Parent reasonably informed with respect to the status thereof. 
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The Company shall give Parent the opportunity to participate in the defense of any 

Transaction Litigation, and the Company shall not settle or agree to settle any 

Transaction Litigation, without Parent’s prior written consent (which consent shall not 

be unreasonably withheld, delayed or conditioned). 

6.15. Agreements Concerning Parent and Merger Sub.  

(a) During the period from the date of this Agreement through the 

Effective Time, Merger Sub shall not engage in any activity of any nature except for 

activities related to or in furtherance of the Merger. 

(b) Parent hereby guarantees the due, prompt and faithful payment, 

performance and discharge by Merger Sub of, and the compliance by Merger Sub with, 

all of the covenants, agreements, obligations and undertakings of Merger Sub under this 

Agreement in accordance with the terms of this Agreement, and covenants and agrees to 

take all actions necessary or advisable to ensure such payment, performance and 

discharge by Merger Sub hereunder.  Parent shall, immediately following execution of 

this Agreement, approve this Agreement in its capacity as sole stockholder of Merger Sub 

in accordance with applicable Law and the articles of incorporation and bylaws of 

Merger Sub. 

ARTICLE VII 

 

Conditions 

7.1. Conditions to Each Party’s Obligation to Effect the Merger.  The 

respective obligation of each party to effect the Merger is subject to the satisfaction or 

waiver at or prior to the Effective Time of each of the following conditions: 

(a) Stockholder Approval.  This Agreement shall have been duly 

adopted by holders of Shares constituting the Company Requisite Vote in accordance 

with applicable Law and the certificate of incorporation and bylaws of the Company. 

(b) Regulatory Consents.  The waiting period applicable to the 

consummation of the Merger under the HSR Act shall have expired or been earlier 

terminated; each of the FERC Approval, the Parent FERC Approval, the State Approvals 

and the FCC Approval shall have been obtained and be in effect, and any waiting period 

prescribed by Law with respect to such approvals before the Merger may be 

consummated shall have expired (the “Regulatory Approvals”). 

(c) Orders.  No court or other Governmental Entity of competent 

jurisdiction shall have enacted, issued, promulgated, enforced or entered any Law 

(whether temporary, preliminary or permanent) that is in effect and restrains, enjoins or 

otherwise prohibits or makes illegal the consummation of the Merger (collectively, an 

“Order”). 
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7.2. Conditions to Obligations of Parent and Merger Sub.  The 

obligations of Parent and Merger Sub to effect the Merger are also subject to the 

satisfaction or waiver by Parent at or prior to the Effective Time of the following 

conditions: 

(a) Representations and Warranties.  (i) The representation and 

warranty of the Company set forth in Section 5.1(f)(i) shall be true and correct in all 

respects as of the date of this Agreement and as of the Closing Date as though made on 

and as of such time; (ii) the representations and warranties of the Company set forth in 

the first through fourth sentences of Section 5.1(b) shall be true and correct in all respects 

as of the Closing Date as though made on and as of such date and time (except for such 

inaccuracies that are not material), (iii) the representations and warranties of the 

Company set forth in Section 5.1(c), and Section 5.1(l) shall be true and correct in all 

material respects as of the Closing Date as though made on and as of such date and time 

(except to the extent that any such representation and warranty expressly speaks as of an 

earlier date, in which case such representation and warranty shall be true and correct as of 

such earlier date); (iv) the representations and warranties of the Company set forth in this 

Agreement (other than those described in clauses (i), (ii) and (iii) above) shall be true and 

correct (without giving effect to any “materiality” or “Company Material Adverse Effect” 

qualifiers contained therein) as of the Closing Date as though made on and as of such 

date and time (except to the extent that any such representation and warranty expressly 

speaks as of an earlier date, in which case such representation and warranty shall be true 

and correct as of such earlier date), provided, however, that notwithstanding anything 

herein to the contrary, the condition set forth in this Section 7.2(a)(iii) shall be deemed to 

have been satisfied even if any such representations and warranties of the Company are 

not so true and correct unless the failure of such representations and warranties of the 

Company to be so true and correct, individually or in the aggregate, has had or is 

reasonably likely to have a Company Material Adverse Effect; and (v) Parent shall have 

received at the Closing a certificate signed on behalf of the Company by a senior 

executive officer of the Company to the effect that such officer has read this 

Section 7.2(a) and the conditions set forth in this Section 7.2(a) have been satisfied. 

(b) Performance of Obligations of the Company.  The Company shall 

have performed in all material respects all obligations required to be performed by it 

under this Agreement at or prior to the Closing Date, and Parent shall have received a 

certificate signed on behalf of the Company by a senior executive officer of the Company 

to such effect. 

(c) Regulatory Approvals.  The regulatory consents referred to in 

Section 7.1(b), together with any Merger Laws, shall not, individually or in the aggregate, 

impose terms, conditions, liabilities, obligations, commitments or sanctions that 

constitute a Burdensome Condition. 

7.3. Conditions to Obligation of the Company.  The obligation of the 

Company to effect the Merger is also subject to the satisfaction or waiver by the 

Company at or prior to the Effective Time of the following conditions: 
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(a) Representations and Warranties.  (i)  The representations and 

warranties of Parent set forth in this Agreement shall be true and correct in all respects as 

of the Closing Date as though made on and as of such date and time (except to the extent 

that any such representation and warranty expressly speaks as of an earlier date, in which 

case such representation and warranty shall be true and correct as of such earlier date), 

provided, however, that notwithstanding anything herein to the contrary, the condition set 

forth in this Section 7.3(a)(i) shall be deemed to have been satisfied even if any such 

representations and warranties of Parent are not so true and correct unless the failure of 

such representations and warranties of Parent to be so true and correct, individually or in 

the aggregate, would prevent or materially delay the ability of Parent and Merger Sub to 

consummate the Merger and the other transactions contemplated by this Agreement and 

(ii) the Company shall have received at the Closing a certificate signed on behalf of 

Parent by a senior executive officer of Parent to the effect that such officer has read this 

Section 7.3(a) and the conditions set forth in this Section 7.3(a) have been satisfied. 

(b) Performance of Obligations of Parent and Merger Sub.  Each of 

Parent and Merger Sub shall have performed in all material respects all obligations 

required to be performed by it under this Agreement at or prior to the Closing Date, and 

the Company shall have received a certificate signed on behalf of Parent and Merger Sub 

by a senior executive officer of Parent to such effect. 

ARTICLE VIII 

 

Termination 

8.1. Termination by Mutual Consent.  This Agreement may be 

terminated and the Merger may be abandoned at any time prior to the Effective Time, 

whether before or after the adoption of this Agreement by the stockholders of the 

Company referred to in Section 7.1(a), by mutual written consent of the Company and 

Parent by action of their respective boards of directors. 

8.2. Termination by Either Parent or the Company.  This Agreement 

may be terminated and the Merger may be abandoned at any time prior to the Effective 

Time by action of the board of directors of either Parent or the Company if:  

(a) the Merger shall not have been consummated by July 29, 2015 

whether such date is before or after the date of adoption of this Agreement by the 

stockholders of the Company referred to in Section 7.1(a) (the “Termination Date”); 

provided, however, that if on July 29, 2015 (i) the condition set forth in Section 7.1(b) is 

not satisfied but all of the other conditions to Closing shall have been satisfied or waived 

(other than Section 7.2(c) or those conditions that by their nature are to be satisfied at the 

Closing) and the condition set forth in Section 7.1(b) remains capable of being satisfied 

and (ii) no final and non-appealable order or any Merger Law imposed by any 

Governmental Entity shall be in effect as of such date of determination that constitutes a 

Burdensome Condition, then the Termination Date may be extended until October 29, 

2015 at the election of Parent or the Company by written notice to the other party (and 
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such date shall then be the “Termination Date”). Notwithstanding the foregoing, the 

Company shall not have the right to terminate this Agreement pursuant to this Section 

8.2(a) if Parent has the right to terminate this Agreement pursuant to Section 8.4(a);  

(b) the adoption of this Agreement by the stockholders of the 

Company referred to in Section 7.1(a) shall not have been obtained at the Stockholders 

Meeting or at any adjournment or postponement thereof; or  

(c) any Order permanently restraining, enjoining or otherwise 

prohibiting or making illegal the consummation of the Merger shall have become final 

and non-appealable (whether before or after the adoption of this Agreement by the 

stockholders of the Company referred to in Section 7.1(a)); provided, however, that the 

right to terminate this Agreement pursuant to this Section 8.2(c) shall not be available to 

any party whose failure to comply with any provision of this Agreement has been the 

cause of, or materially contributed to, either the imposition of such Order or the failure of 

such Order to be resisted, resolved, lifted or vacated, as applicable. 

8.3. Termination by the Company.  This Agreement may be terminated 

and the Merger may be abandoned by the Company: 

(a) at any time prior to the time the Company Requisite Vote is 

obtained, if (i) the board of directors of the Company authorizes the Company, subject to 

complying with the terms of this Agreement (including Section 6.2), to enter into an 

Alternative Acquisition Agreement with respect to a Superior Proposal and the Company 

notifies Parent in writing that it intends to enter into such an agreement, attaching the 

most current version of such agreement to such notice; (ii) concurrently with the 

termination of this Agreement the Company enters into an Alternative Acquisition 

Agreement with respect to such Superior Proposal; and (iii) the Company prior to or 

concurrently with such termination pays to Parent in immediately available funds any 

fees required to be paid pursuant to Section 8.5; or 

(b) if there has been a breach of any representation, warranty, 

covenant or agreement made by Parent or Merger Sub in this Agreement, or any such 

representation and warranty shall have become untrue after the date of this Agreement, 

such that Section 7.3(a) or 7.3(b) would not be satisfied and such breach or condition is 

not curable or, if curable, is not cured prior to the earlier of (i) 30 days after written notice 

thereof is given by the Company to Parent or (ii) two business days prior to the 

Termination Date. 

8.4. Termination by Parent.  This Agreement may be terminated and 

the Merger may be abandoned at any time prior to the Effective Time by Parent if:  

(a) the board of directors of the Company or the Company (i) shall 

have effected a Change of Recommendation, (ii) shall have delivered a Recommendation 

Change Notice or (iii) shall have authorized the Company to enter into an Alternative 

Acquisition Agreement with respect to a Superior Proposal; or  
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(b) there has been a breach of any representation, warranty, covenant 

or agreement made by the Company in this Agreement, or any such representation and 

warranty shall have become untrue after the date of this Agreement, such that 

Section 7.2(a) or 7.2(b) would not be satisfied and such breach or condition is not curable 

or, if curable, is not cured prior to the earlier of (i) 30 days after written notice thereof is 

given by the Company to Parent or (ii) two business days prior to the Termination Date. 

8.5. Effect of Termination and Abandonment.   

(a) Except as provided in paragraphs (b), (c), (d) and (e) below, in the 

event of termination of this Agreement and the abandonment of the Merger pursuant to 

this Article VIII, this Agreement shall become void and of no effect with no liability to 

any Person on the part of any party hereto (or of any of its Representatives or Affiliates); 

provided, however, and notwithstanding anything in the foregoing to the contrary, that 

(i) except as otherwise provided herein, no such termination shall relieve any party hereto 

of any liability or damages to the other party hereto resulting from any willful or 

intentional material breach of this Agreement and (ii) the provisions set forth in this 

Section 8.5 and Section 9.1 shall survive the termination of this Agreement.   

(b) In the event that:  

(i) a bona fide Acquisition Proposal shall have been made or any 

Person shall have made or publicly announced or otherwise communicated to the 

Company, the board of directors of the Company or any Representatives of the 

Company an intention (whether or not conditional) to make an Acquisition 

Proposal with respect to the Company or any of its Subsidiaries (and such 

Acquisition Proposal or publicly announced intention shall not have been publicly 

withdrawn without qualification (A) no more than 75 days following the date such 

Acquisition Proposal has been made, with respect to any termination pursuant to 

Section 8.2(a), and (B) no fewer than five business days prior to, with respect to 

termination pursuant to Section 8.2(b), the date of the Stockholders Meeting) and 

thereafter this Agreement is terminated by either Parent or the Company pursuant 

to Section 8.2(a), 8.2(b) or 8.4(b); 

(ii) this Agreement is terminated by Parent pursuant to Section 8.4(a); 

or  

(iii) this Agreement is terminated by the Company pursuant to 

Section 8.3(a); 

then the Company shall promptly pay Parent the Termination Fee, payable by wire 

transfer of immediately available funds, (A) in the case of clause (i), immediately prior to 

or substantially concurrent with the entry by the Company or any of its Subsidiaries into 

an Alternative Acquisition Agreement with respect to, or upon consummation or approval 

or recommendation to the Company’s stockholders of, an Acquisition Proposal 

(substituting “50%” for “15%” in the definition thereof) (whether or not such Acquisition 
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Proposal is the same Acquisition Proposal referred to in clause (i)) within 12 months of 

such termination, (B) in the case of clause (ii), in no event later than five days after the 

date of such termination or (C) in the case of the clause (iii), immediately prior to or 

concurrently with, but as a condition to, the termination of this Agreement. As used 

herein, “Termination Fee” shall mean a cash amount equal to (x) $259,000,000 or (y) 

$293,000,000 plus Parent Expenses if (i) the Company terminates this Agreement 

pursuant to Section 8.3(a) to enter into an Alternative Acquisition Agreement from a 

Bidding Party, (ii) Parent terminates this Agreement pursuant to Section 8.4(a) and the 

action by the board of directors of the Company that gave rise to Parent’s termination 

under Section 8.4(a) was the result of an Acquisition Proposal by a Bidding Party or (iii) 

the Termination Fee becomes payable in accordance with Section 8.5(b)(i) and a Bidding 

Party made the Acquisition Proposal referred to in Section 8.5(b)(i) or the Acquisition 

Proposal referred to in Section 8.5(b)(i)(A).  “Bidding Party” means any Person or group 

of Persons, or any of their respective controlled Affiliates, who has made an Acquisition 

Proposal on or after April 1, 2014 and prior to the date hereof.  Notwithstanding anything 

to the contrary in this Agreement, the parties hereby acknowledge that in the event that 

the Termination Fee (together with the Parent Expenses) is paid by the Company 

pursuant to this Section 8.5(b), the Termination Fee (together with the Parent Expenses) 

shall be Parent’s and Merger Sub’s sole and exclusive remedy for monetary damages 

under this Agreement.   

(c) If (i) the Company or Parent terminates this Agreement pursuant to 

Section 8.2(a) or 8.2(c) or (ii) the Company terminates this Agreement pursuant to 

Section 8.3(b) because of a failure by Parent to comply with its obligations under Section 

6.5(d) or Section 6.5(e), and, in each of (i) and (ii), at the time of such termination, any of 

the conditions set forth in Sections 7.1(b), 7.1(c) or 7.2(c) shall not have been satisfied, 

and in addition, in the case of a termination under 8.2(c), at the time of termination a 

Governmental Entity shall have enacted such Order with respect to the Regulatory 

Approvals, and in each of (i) and (ii), at the time of such termination, all other conditions 

to the Closing set forth in Sections 7.1 and 7.2 shall have been satisfied or waived (other 

than those conditions that by their terms are to be satisfied at the Closing but which 

conditions would be satisfied or would be capable of being satisfied if the Closing Date 

were the date of such termination, or those conditions that have not been satisfied as a 

result of a breach by Parent) (each of (i) and (ii), a “Regulatory Termination”), then (A) 

Parent shall pay Company a termination fee equal to the Nonvoting Preferred Stock 

Purchase Price (the “Parent Termination Fee”) which Parent Termination Fee shall be 

paid by Parent by means of the Company redeeming, as of the time of such termination, 

all of the outstanding shares of Nonvoting Preferred Stock for no consideration, and all of 

the outstanding shares of Nonvoting Preferred Stock will no longer be outstanding as of 

the time of such redemption, and (B) Parent shall promptly, but in no event later than five 

days after being notified of such by the Company, pay all of the documented out-of-

pocket expenses incurred by the Company in connection with this Agreement and the 

transactions contemplated by this Agreement, up to a maximum amount of $40,000,000, 

payable by wire transfer of immediately available funds.  Notwithstanding anything to 

the contrary in this Agreement, the parties hereby acknowledge that in the event that the 

Parent Termination Fee (together with the expense reimbursement contemplated by the 
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immediately preceding sentence) is paid by Parent pursuant to this Section 8.5(c), the 

Parent Termination Fee  (together with the expense reimbursement contemplated by the 

immediately preceding sentence) shall be the Company’s sole and exclusive remedy for 

monetary damages under this Agreement, unless at the time of such termination Parent is 

in breach of its obligations under Section 6.5; provided, that the Company is not then in 

breach of Section 6.5.   

(d) In the event this Agreement is terminated by the Company or 

Parent pursuant to this Article VIII other than pursuant to a Regulatory Termination, the 

Company will redeem, within five business days of such termination, all of the 

outstanding shares of Nonvoting Preferred Stock for an aggregate amount equal to the 

Nonvoting Preferred Stock Purchase Price, payable by the Company to Parent by wire 

transfer of immediately available funds, and all of the outstanding shares of Nonvoting 

Preferred Stock will no longer be outstanding as of the time of such redemption. 

(e) In the event that this Agreement is terminated either (x) by Parent 

or the Company pursuant to Section 8.2(b) or (y) in the case of termination of this 

Agreement of the type contemplated by Section 8.5(b)(i) other than  (i) pursuant to 

Section 8.2(a) and the Parent Termination Fee is payable or (ii) pursuant to Section 8.4(b) 

and (B) the Termination Fee is not then payable pursuant to Section 8.5(b), the Company 

shall promptly, but in no event later than five days after being notified of such by Parent, 

pay all of the documented out-of-pocket expenses incurred by Parent or Merger Sub in 

connection with this Agreement and the transactions contemplated by this Agreement up 

to a maximum amount of $40,000,000, payable by wire transfer of immediately available 

funds (“Parent Expenses”); provided, that the payment by the Company of Parent 

Expenses pursuant to this Section 8.5(e) shall be credited against any amount that may 

become payable pursuant to clause (x) of the definition of Termination Fee.  The 

existence of circumstances which could require the Termination Fee to become 

subsequently payable by the Company pursuant to Section 8.5 shall not relieve the 

Company of its obligations to pay the Parent Expenses pursuant to this Section 8.5(e).  

The payment by the Company of Parent Expenses pursuant to this Section 8.5(e) shall not 

relieve the Company of any subsequent obligation to pay the Termination Fee pursuant to 

Section 8.5(b) (less a credit in the amount of Parent Expenses, if applicable). 

(f) The parties acknowledge that the agreements contained in this 

Section 8.5 are an integral part of the transactions contemplated by this Agreement, and 

that, without these agreements, the parties would not enter into this Agreement; 

accordingly, if the Company fails to promptly pay the amounts due pursuant to 

Section 8.5(b) or Section 8.5(d), or Parent fails to promptly pay the amount due pursuant 

to Section 8.5(c), and, in order to obtain such payment, Parent or Merger Sub, on the one 

hand, or the Company, on the other hand, commences a suit that results in a judgment 

against the Company for the amounts set forth in Section 8.5(b) or Section 8.5(d), or any 

portion thereof, or a judgment against Parent for the amount set forth in Section 8.5(c) or 

any portion thereof, the Company shall pay to Parent or Merger Sub, on the one hand, or 

Parent shall pay to the Company, on the other hand, its costs and expenses (including 

attorneys’ fees) in connection with such suit, together with interest on the amount of such 
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amount or portion thereof at the Interest Rate in effect on the date such payment was 

required to be made through the date of payment. 

ARTICLE IX 

 

Miscellaneous and General 

9.1. Survival.  This Article IX and the agreements of the Company, 

Parent and Merger Sub contained in Article IV and Sections 6.9 (Employee Benefits), 

6.10 (Expenses) and 6.11 (Indemnification; Directors’ and Officers’ Insurance) shall 

survive the consummation of the Merger.  This Article IX and the agreements of the 

Company, Parent and Merger Sub contained in Section 6.10 (Expenses) and Section 8.5 

(Effect of Termination and Abandonment) and the Confidentiality Agreement shall 

survive the termination of this Agreement.  All other representations, warranties, 

covenants and agreements in this Agreement shall not survive the consummation of the 

Merger or the termination of this Agreement. 

9.2. Modification or Amendment.  Subject to the provisions of the 

applicable Laws, at any time prior to the Effective Time, the parties hereto may modify 

or amend this Agreement, by written agreement executed and delivered by duly 

authorized officers of the respective parties. 

9.3. Waiver of Conditions.  The conditions to each of the parties’ 

obligations to consummate the Merger are for the sole benefit of such party and may be 

waived by such party in whole or in part to the extent permitted by applicable Laws.  Any 

agreement on the part of a party to any such waiver shall be valid only if set forth in an 

instrument in writing signed by such party. The failure of any party to assert any of its 

rights hereunder or under applicable Law shall not constitute a waiver of such rights and, 

except as otherwise expressly provided herein, no single or partial exercise by any party 

of any of its rights hereunder precludes any other or further exercise of any such rights or 

any other rights hereunder or under applicable Law. 

9.4. Counterparts.  This Agreement may be executed in any number of 

counterparts, each such counterpart being deemed to be an original instrument, and all 

such counterparts shall together constitute the same agreement. This Agreement and any 

signed agreement or instrument entered into in connection with this Agreement, and any 

amendments or waivers hereto or thereto, to the extent signed and delivered by means of 

a facsimile machine or by email delivery of a “.pdf” format data file, shall be treated in 

all manner and respects as an original agreement or instrument and shall be considered to 

have the same binding legal effect as if it were the original signed version thereof 

delivered in person. 

9.5. GOVERNING LAW AND VENUE; WAIVER OF JURY TRIAL; 

SPECIFIC PERFORMANCE. 



 

-55- 

(a) THIS AGREEMENT SHALL BE DEEMED TO BE MADE IN 

AND IN ALL RESPECTS SHALL BE INTERPRETED, CONSTRUED AND 

GOVERNED BY AND IN ACCORDANCE WITH THE LAW OF THE STATE OF 

DELAWARE WITHOUT REGARD TO THE CONFLICTS OF LAW PRINCIPLES 

THEREOF TO THE EXTENT THAT SUCH PRINCIPLES WOULD DIRECT A 

MATTER TO ANOTHER JURISDICTION.  The parties hereby irrevocably submit to 

the exclusive personal jurisdiction of the Court of Chancery of the State of Delaware or 

to the extent such Court does not have jurisdiction, the United States District Court of the 

District of Delaware, solely in respect of the interpretation and enforcement of the 

provisions of this Agreement and of the documents referred to in this Agreement, and in 

respect of the transactions contemplated hereby, and hereby waive, and agree not to 

assert, as a defense in any action, suit or proceeding for the interpretation or enforcement 

hereof or of any such document, that it is not subject thereto or that such action, suit or 

proceeding may not be brought or is not maintainable in such courts or that such courts 

are an inconvenient forum, or that the venue of such courts may not be appropriate or that 

this Agreement or any such document may not be enforced in or by such courts, and the 

parties hereto irrevocably agree that all claims relating to such action, suit or proceeding 

shall be heard and determined in such a Delaware State or Federal court.  The parties 

hereby consent to and grant any such court jurisdiction over the person of such parties 

and, to the extent permitted by Law, over the subject matter of such dispute and agree 

that mailing of process or other papers in connection with any such action, suit or 

proceeding in the manner provided in Section 9.6 shall be valid, effective and sufficient 

service thereof. 

(b) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 

CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT IS LIKELY TO 

INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH 

SUCH PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES 

ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF 

ANY ACTION, SUIT OR PROCEEDING DIRECTLY OR INDIRECTLY ARISING 

OUT OF OR RELATING TO THIS AGREEMENT, OR THE TRANSACTIONS 

CONTEMPLATED BY THIS AGREEMENT.  EACH PARTY CERTIFIES AND 

ACKNOWLEDGES THAT (i) NO REPRESENTATIVE, AGENT OR ATTORNEY OF 

ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT 

SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF ANY ACTION, SUIT OR 

PROCEEDING, SEEK TO ENFORCE THE FOREGOING WAIVER, (ii) EACH 

PARTY UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF THIS 

WAIVER, (iii) EACH PARTY MAKES THIS WAIVER VOLUNTARILY, AND 

(iv) EACH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT 

BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS 

IN THIS SECTION 9.5. 

(c) The parties agree that irreparable damage would occur in the event 

that any of the provisions of this Agreement were not performed in accordance with their 

specific terms or were otherwise breached.  It is accordingly agreed that the parties shall 

be entitled to an injunction or injunctions to prevent breaches of this Agreement and to 



 

-56- 

enforce specifically the terms and provisions of this Agreement in the Court of Chancery 

of the State of Delaware, this being in addition to any other remedy to which such party is 

entitled at law or in equity. 

9.6. Notices.  Any notice, request, instruction or other document to be 

given hereunder by any party to the others shall be in writing and delivered personally or 

sent by registered or certified mail, postage prepaid, by facsimile, email or overnight 

courier: 

If to Parent or Merger Sub: 

10 S. Dearborn 

Corporate Headquarters, 54th Floor 

Chicago, IL 60603 

Attention:  General Counsel 

Email: darryl.bradford@exeloncorp.com  

Fax:  (312) 394-2368 

with a copy to: 

Kirkland & Ellis LLP  

655 Fifteenth Street, N.W.  

Washington, D.C. 20005  

Attention:  George P. Stamas  

Fax:  (202) 879-5200  

Email:  george.stamas@kirkland.com  

 

If to the Company: 

701 Ninth Street, N.W. 

Washington, DC 20068 

Attention:  Kevin C. Fitzgerald 

Email: kcfitzgerald@pepcoholdings.com 

Fax:  (202) 331-6485 

with a copy to: 

Sullivan & Cromwell LLP 

125 Broad Street 

New York, NY  10004 

Attention: Joseph B. Frumkin 

      Audra D. Cohen 

Fax:  (212) 558-3588 

Email: frumkinj@sullcrom.com 

 cohena@sullcrom.com 
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or to such other persons or addresses as may be designated in writing by the party to 

receive such notice as provided above.  Any notice, request, instruction or other 

document given as provided above shall be deemed given to the receiving party upon 

actual receipt, if delivered personally; three business days after deposit in the mail, if sent 

by registered or certified mail; upon confirmation of successful transmission, if sent by 

facsimile or email (provided that if given by facsimile or email such notice, request, 

instruction or other document shall be followed up within one business day by dispatch 

pursuant to one of the other methods described herein); or on the next business day after 

deposit with an overnight courier, if sent by an overnight courier. 

9.7. Entire Agreement.  This Agreement (including any exhibits 

hereto), the Company Disclosure Letter, the Parent Disclosure Letter, the Subscription 

Agreement, the Confidentiality Agreement, dated March 7, 2014, between Parent and the 

Company (provided that the Confidentiality Agreement shall not be deemed to prevent 

Parent from exercising its rights under this Agreement) (as may be amended from time to 

time, the “Confidentiality Agreement”) and the other agreements entered into in 

connection with preserving the confidentiality of information, constitute the entire 

agreement, and supersede all other prior agreements, understandings, representations and 

warranties both written and oral, among the parties, with respect to the subject matter 

hereof.  EACH PARTY HERETO AGREES THAT, EXCEPT FOR THE 

REPRESENTATIONS AND WARRANTIES CONTAINED IN THIS AGREEMENT, 

NEITHER PARENT AND MERGER SUB NOR THE COMPANY MAKES OR 

RELIES ON ANY OTHER REPRESENTATIONS, WARRANTIES OR 

INDUCEMENTS, AND EACH HEREBY DISCLAIMS ANY OTHER 

REPRESENTATIONS, WARRANTIES OR INDUCEMENTS, EXPRESS OR 

IMPLIED, AS TO THE ACCURACY OR COMPLETENESS OF ANY OTHER 

INFORMATION, MADE BY, OR MADE AVAILABLE BY, ITSELF OR ANY OF ITS 

REPRESENTATIVES, WITH RESPECT TO, OR IN CONNECTION WITH, THE 

NEGOTIATION, EXECUTION OR DELIVERY OF THIS AGREEMENT OR THE 

TRANSACTIONS CONTEMPLATED HEREBY, NOTWITHSTANDING THE 

DELIVERY OR DISCLOSURE TO THE OTHER OR THE OTHER’S 

REPRESENTATIVES OF ANY DOCUMENTATION OR OTHER INFORMATION 

WITH RESPECT TO ANY ONE OR MORE OF THE FOREGOING. 

9.8. No Third Party Beneficiaries.  Except as provided in Section 6.11 

(Indemnification; Directors’ and Officers’ Insurance) only, Parent and the Company 

hereby agree that their respective representations, warranties and covenants set forth 

herein are solely for the benefit of the other party hereto, in accordance with and subject 

to the terms of this Agreement, and this Agreement is not intended to, and does not, 

confer upon any Person other than the parties hereto any rights or remedies hereunder, 

including the right to rely upon the representations and warranties set forth herein.  The 

parties hereto further agree that the rights of third party beneficiaries under Section 6.11 

shall not arise unless and until the Effective Time occurs.  The representations and 

warranties in this Agreement are the product of negotiations among the parties hereto and 

are for the sole benefit of the parties hereto.  Any inaccuracies in such representations and 

warranties are subject to waiver by the parties hereto in accordance with Section 9.3 



 

-58- 

without notice or liability to any other Person.  In some instances, the representations and 

warranties in this Agreement may represent an allocation among the parties hereto of 

risks associated with particular matters regardless of the knowledge of any of the parties 

hereto.  Consequently, Persons other than the parties hereto may not rely upon the 

representations and warranties in this Agreement as characterizations of actual facts or 

circumstances as of the date of this Agreement or as of any other date. 

9.9. Obligations of Parent and of the Company.  Whenever this 

Agreement requires a Subsidiary of Parent to take any action, such requirement shall be 

deemed to include an undertaking on the part of Parent to cause such Subsidiary to take 

such action.  Whenever this Agreement requires a Subsidiary of the Company to take any 

action, such requirement shall be deemed to include an undertaking on the part of the 

Company to cause such Subsidiary to take such action and, after the Effective Time, on 

the part of the Surviving Corporation to cause such Subsidiary to take such action. 

9.10. Transfer Taxes.  All transfer, documentary, sales, use, stamp, 

registration and other such Taxes and fees (including penalties and interest) incurred in 

connection with the Merger shall be paid by Parent and Merger Sub when due. 

9.11. Definitions.  Each of the terms set forth in Annex A is defined in 

the Section of this Agreement set forth opposite such term. 

9.12. Severability.  The provisions of this Agreement shall be deemed 

severable and the invalidity or unenforceability of any provision shall not affect the 

validity or enforceability of the other provisions hereof.  If any provision of this 

Agreement, or the application thereof to any Person or any circumstance, is invalid or 

unenforceable, (a) a suitable and equitable provision shall be substituted therefor in order 

to carry out, so far as may be valid and enforceable, the intent and purpose of such 

invalid or unenforceable provision and (b) the remainder of this Agreement and the 

application of such provision to other Persons or circumstances shall not be affected by 

such invalidity or unenforceability, nor shall such invalidity or unenforceability affect the 

validity or enforceability of such provision, or the application thereof, in any other 

jurisdiction. 

9.13. Interpretation; Construction.  (a)  The table of contents and 

headings herein are for convenience of reference only, do not constitute part of this 

Agreement and shall not be deemed to limit or otherwise affect any of the provisions 

hereof.  Where a reference in this Agreement is made to a Section or Exhibit, such 

reference shall be to a Section of or Exhibit to this Agreement unless otherwise indicated.  

Whenever the words “include,” “includes” or “including” are used in this Agreement, 

they shall be deemed to be followed by the words “without limitation.”  

(b) The parties have participated jointly in negotiating and drafting 

this Agreement.  In the event that an ambiguity or a question of intent or interpretation 

arises, this Agreement shall be construed as if drafted jointly by the parties, and no 



 

-59- 

presumption or burden of proof shall arise favoring or disfavoring any party by virtue of 

the authorship of any provision of this Agreement. 

(c) Each party here has or may have set forth information in its 

respective Disclosure Letter in a section thereof that corresponds to the section of this 

Agreement to which it relates.  The fact that any item of information is disclosed in a 

Disclosure Letter to this Agreement shall not be construed to mean that such information 

is required to be disclosed by this Agreement. 

9.14. Assignment.  This Agreement shall not be assignable by operation 

of law or otherwise; provided, however, that, prior to the mailing of the Proxy Statement 

to the Company’s stockholders, Parent may designate, by written notice to the Company, 

another wholly-owned direct or indirect Subsidiary to be a Constituent Corporation in 

lieu of Merger Sub, in which event all references herein to Merger Sub shall be deemed 

references to such other Subsidiary, except that all representations and warranties made 

herein with respect to Merger Sub as of the date of this Agreement shall be deemed 

representations and warranties made with respect to such other Subsidiary as of the date 

of such designation; provided that any such designation shall not impede or delay the 

consummation of the Merger or otherwise materially impede the rights of the 

stockholders of the Company under this Agreement.  Any purported assignment in 

violation of this Agreement is void. 
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ANNEX A 

DEFINED TERMS 

 

Terms Section 

 

Acceptable Confidentiality Agreement ........................................................................ 6.2(b) 

Acquisition Proposal .................................................................................................... 6.2(c) 

Affiliate ........................................................................................................................ 5.1(a) 

Agreement .............................................................................................................. Preamble 

Alternative Acquisition Agreement ........................................................................ 6.2(a)(v) 

Applicable Date ....................................................................................................... 5.1(e)(i) 

Bankruptcy and Equity Exception ........................................................................... 5.1(c)(i) 

Benefit Period .............................................................................................................. 6.9(a) 

Benefit Plans ............................................................................................................ 5.1(h)(i) 

Bidding Party ............................................................................................................... 8.5(c) 

Book Entry Share ......................................................................................................... 4.1(a) 

Burdensome Condition ................................................................................................ 6.5(d) 

business day ......................................................................................................................1.2 

Bylaws...............................................................................................................................2.2 

CBA ............................................................................................................................. 5.1(o) 

Certificate ..................................................................................................................... 4.1(a) 

Certificate of Merger.........................................................................................................1.3 

Change of Recommendation ........................................................................................ 6.2(d) 

Charter...............................................................................................................................2.1 

Closing ..............................................................................................................................1.2 

Closing Date......................................................................................................................1.2 

Code ............................................................................................................................. 4.2(g) 

Company ................................................................................................................ Preamble 

Company Approvals ................................................................................................ 5.1(d)(i) 

Company Awards......................................................................................................... 4.3(c) 

Company Disclosure Letter ..............................................................................................5.1 

Company Material Adverse Effect .............................................................................. 5.1(a) 

Company Material Contract ...................................................................................... 5.1(j)(i) 
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State of Delaware 
Secretary of State 

Division of Corporations 
Delivered 03:56 PM 04/28/2014 

FILED 03:54 PM 04/28/2014 
SRV 140528064 - 5523877 FILE 

CERTIFICATE OF INCORPORATION

OF

PURPLE ACQUISITION CORP. 

The undersigned natural person of the age of eighteen years or more for the purpose of 
organizing a corporation for conducting the business and promoting the purposes hereafter 
stated, under the provisions and subject to the requirements of the laws of the State of Delaware 
(particularly Chapter 1, Title 8 of the Delaware Code and the acts amendatory thereof and 
supplemental thereto, and known, identified, and referred to as the "General Corporation Law of 
the State of Delaware"), hereby certifies that: 

ARTICLE FIRST: 

The name of the corporation is Purple Acquisition Corp. (hereafter the "Corporation"). 

ARTICLE SECOND: 

The address of the Corporation's registered office in the State of Delaware is 2711 
Centerville Road, Suite 400, Wilmington, Delaware, 19808, County of New Castle. The name of 
the registered agent at such address is the Corporation Service Company. 

ARTICLE THIRD. 

The nature of the business or purposes to be conducted or promoted is to engage in any 
lawful act or activity for which corporations may be organized under the General Corporation 
Law of the State of Delaware.

ARTICLE FOURTH: 

The total number of shares of stock which the Corporation has the authority to issue is 
One Thousand (1,000) shares of Common Stock, with a par value of $0.01 per share. 

ARTICLE FIFTH: 

The name and address of the sole incorporator is as follows: 

NAME:	 ADDRESS: 
Donna M.McClurkin-Fletcher % Kirkland & Ellis LLP 

655 Fifteenth Street, NW 
Washington, DC 20005 

ARTICLE SIXTH: 

The Corporation is to have perpetual existence. 
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ARTICLE SEVENTH: 

In furtherance and not in limitation of the powers conferred by statute, the board of 
directors of the Corporation is expressly authorized to make, alter or repeal the Bylaws of the 
Corporation.

ARTICLE EIGHTH: 

Meetings of stockholders may be held within or without the State of Delaware, as the 
Bylaws of the Corporation may provide. The books of the Corporation may be kept outside the 
State of Delaware at such place or places as may be designated from time to time by the board of 
directors or in the Bylaws of the Corporation. Election of directors need not be by written ballot 
unless the Bylaws of the Corporation so provide. 

ARTICLE NINTH: 

To the fullest extent permitted by the General Corporation Law of the State of Delaware, 
as the same exists or may hereafter be amended, a director of this Corporation shall not be liable 
to the Corporation or its stockholders for monetary damages for a breach of fiduciary duty as 
director. Any repeal or modification of this ARTICLE NINTH shall not adversely affect any 
right or protection of a director of the Corporation existing at the time of such repeal or 
modification.

ARTICLE TENTH: 

The Corporation may, to the fullest extent permitted by Section 145 of the General 
Corporation Law of the State of Delaware, as the same may be amended and supplemented from 
time to time, indemnify any and all persons whom it shall have power to indemnify under said 
section from and against any and all of the expenses, liabilities or other matters referred to in or 
covered by said section, and the indemnification provided for herein shall not be deemed 
exclusive of any other rights to which a person indemnified may be entitled under any Bylaw, 
agreement, vote of stockholders or disinterested directors or otherwise, both as to action in his 
official capacity and as to action in another capacity while holding such office, and shall 
continue as to a person who has ceased to be a director, officer, employee or agent and shall 
inure to the benefit of the heirs, executors and administrators of such a person. 

ARTICLE ELEVENTH: 

The Corporation expressly elects not to be governed by Section 203 of the General 
Corporation Law of the State of Delaware. 

ARTICLE TWELFTH: 

The Corporation reserves the right to amend, alter, change or repeal any provision 
contained in this certificate of incorporation in the manner now or hereafter prescribed herein 
and by the laws of the State of Delaware, and all rights conferred upon stockholders herein are 
granted subject to this reservation.
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I, the undersigned, being the sole incorporator hereinbefore named, for the purpose of 
forming a corporation pursuant to the General Corporation Law of the State of Delaware, do 
make and file this certificate, hereby declaring and certifying that the facts herein stated are true, 
and accordingly, have hereunto set my hand this 28th day of April, 2014. 

/s/ Donna M. McClurkin-Fletcher 
Donna M. McClurkin-Fletcher, Sole Incorporator
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Regulatory Commitments 

 

 

The Company and Parent agree (a) that the applications submitted to the Governmental Entities 

with respect to the Merger shall include the information concerning the Merger, the Company 

and its Subsidiaries and Parent and its Subsidiaries required by applicable Law, (b) that such 

applications and any amendments or supplements thereto shall include such agreements or 

commitments as the Company and Parent agree are advisable to obtain prompt approval of such 

applications, (c) that such applications and any amendments or supplements thereto submitted to 

the Delaware Public Service Commission, the District of Columbia Public Service Commission, 

the Maryland Public Service Commission and the New Jersey Board of Public Utilities 

(collectively, the “State Commissions”) shall include the commitments and agreements set forth 

below to the extent applicable to such jurisdictions and (d) that neither the Company nor Parent 

shall agree to, or accept, any additional or different agreements, commitments or conditions in 

connection with the Merger pursuant to any settlement or otherwise with any State Commission 

or any other Person without the prior written consent of the Company or Parent, as applicable, 

which consent shall not be unreasonably withheld, conditioned or delayed.   

 

 

1. Commitments Generally.  Parent affirms its support of each commitment set forth below 

that is made by the Company, Potomac Electric Power Company (“Pepco”), Delmarva 

Power & Light Company (“Delmarva Power”) or Atlantic City Electric Company 

(“ACE”), as applicable, and Parent commits to cooperate with and support the Company 

in fulfilling and causing each of Pepco, Delmarva Power and ACE to fulfill each such 

commitment following the consummation of the Merger. 

 

2. The Merger 

a. None of Pepco, Delmarva Power or ACE will seek to recover any acquisition 

premium or transaction costs in rates. 

b. None of Pepco, Delmarva Power or ACE will incur or assume any debt, including 

the provision of guarantees or collateral support, directly related to the Merger. 

 

3. Rates and Costs 

a. Pepco, Delmarva Power and ACE will collectively provide tangible customer 

benefits with an aggregate value of $100 million, calculated to be at least $50 per 

distribution customer of Pepco, Delmarva Power and ACE.  

 

4. Reliability; Quality of Service 

a. Each of Pepco, Delmarva Power and ACE commits to continue to implement its 

current plan to improve system reliability, and to improve upon each of their 

respective reliability targets.  In the event that system reliability does not achieve 

increased performance levels, each utility will propose to suffer financial 

penalties as will be described in the applications for approval of the Merger to the 

State Commissions.  

b. Each of Parent and the Company commits to cause Pepco to continue to 

implement its District of Columbia undergrounding project as currently planned. 
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5. Local Presence 

a. As detailed in the applications for approval of the Merger to State Commissions 

following completion of the Merger: 

i. The Company will maintain the headquarters of the the Company system, 

with appropriate levels of senior management, at Edison Place in the 

District of Columbia.   

ii. Pepco will maintain its local operational headquarters in the District of 

Columbia at Edison Place. 

iii. Delmarva Power will maintain in place the New Castle Regional Office 

(NCRO). 

iv. ACE will maintain in place the Atlantic Regional Office at Mays Landing. 

v. Exelon Board, Committee or Subsidiary Board meetings or Leadership 

meetings will be periodically held in the District of Columbia. 

 

6. Labor and Employees 

a. Each of Pepco, Delmarva Power and ACE will honor all existing collective 

bargaining agreements. 

b. Upon Approval of the transaction and for at least the first two years following 

consummation of the transaction,  Parent shall not permit a net reduction, due to 

involuntary attrition as a result of the transaction integration process, in the 

employment levels at Pepco, Delmarva Power or ACE and shall provide current 

and former employees at Pepco, Delmarva Power and ACE compensation and 

benefits that are at least as favorable in the aggregate as the compensation and 

benefits provided to those employees immediately before the date of the Merger 

Agreement. 

c. The Company and Pepco, Delmarva Power, and ACE will continue their 

commitments to workforce diversity.   

 

7. Supplier Diversity 

a. Each of Pepco, Delmarva Power and ACE will honor and maintain its 

commitment to existing supplier diversity programs.   

 

8. Low-Income Assistance 

a. Each of Pepco, Delmarva Power and ACE will maintain and promote programs 

that provide assistance to low-income customers. 

 

9. Charitable Contributions and Community Initiatives 

a. The Company and its subsidiaries will maintain aggregate charitable contributions 

and community support in the service territory of the Company system at 

Company’s and its subsidiaries’ 2013 levels, and continue such charitable 

contributions and community support at such levels for at least ten years 

following completion of the Merger, as will be described in more detail in the 

applications for approval of the Merger.  

 

10. Energy Efficiency 
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a. The Company and its subsidiaries will maintain and promote existing energy 

efficiency and demand response programs. 

 

11. Jurisdiction over Parent and its Affiliates 

a. Parent submits to the jurisdiction of each State Commission for all matters related 

to the Merger and the enforcement of these commitments. 

b. Parent submits to the jurisdiction of each applicable State Commission for matters 

relating to affiliate transactions between Pepco, Delmarva Power or ACE, as 

applicable on the one hand, and Parent and its other affiliates, on the other hand, 

and will cause each of its affiliates that supplies goods or services to Pepco, 

Delmarva Power or ACE to submit to the jurisdiction of each applicable State 

Commission for matters relating to the provision or cost of such goods or services 

to Pepco, Delmarva Power or ACE. 

 

12. Organization; Financial Integrity; Ring-Fencing  

a. Customers of Pepco, Delmarva Power and ACE will be protected from business 

and financial risk exposures associated with Parent’s unregulated operations and 

activities through appropriate ring fencing provisions involving the placement of a 

bankruptcy-remote special purpose entity as the Parent subsidiary holding the 

equity interests in the Company, as will be described in more detail in the 

applications for approval of the Merger. 

b. Parent and the Company will commit to implement the following ring-fencing 

arrangements for at least five years following completion of the Merger absent 

permission from the state commissions to act otherwise: 

i. Each of Pepco, Delmarva Power and ACE will maintain its separate 

existence and its separate franchises and privileges.   

ii. Each of Pepco, Delmarva Power and ACE will maintain separate books 

and records. 

iii. Each of Pepco, Delmarva Power and ACE will commit that all books and 

records of it pertaining to its operations in each of the jurisdictions in 

which it has regulated operations will be available for inspection and 

examination by each applicable State Commission with jurisdiction over 

such operations. 

iv. Each of Pepco, Delmarva Power and ACE will maintain separate debt so 

that none will be responsible for the debts of affiliated companies and 

preferred stock, if any, and will maintain its own corporate and debt credit 

rating as well as ratings for long-term debt and preferred stock. 

v. Maintenance of common equity ratio: 

 Pepco will maintain at least a common equity ratio consistent with 

the common equity ratios accepted in recent rate cases by the 

District of Columbia Public Service Commission and the Maryland 

Public Service Commission for Pepco. 

 Delmarva Power will maintain at least a common equity ratio 

consistent with the common equity ratios accepted in recent rate 

cases by the Delaware Public Service Commission and the 

Maryland Public Service Commission for Delmarva Power. 
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 ACE will maintain at least a common equity ratio consistent with 

the common equity ratios accepted in recent rate cases by the New 

Jersey Board of Public Utilities for ACE. 

 

13. Affiliate Transactions 

a. Parent commits to comply and to cause Pepco, Delmarva Power and ACE and 

other affiliates of Parent to comply with the statutes and regulations applicable to 

Pepco, Delmarva Power and ACE regarding affiliate transactions. 

b. Parent commits that each applicable State Commission may examine accounting 

records of its affiliates that are the basis for charges to Pepco, Delmarva Power or 

ACE to determine the reasonableness of allocation factors used by Parent to 

assign costs to Pepco, Delmarva Power and ACE and amounts subject to 

allocation and direct charges. 
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CERTIFICATE OF DESIGNATION 

 

OF 

 

SERIES A NON-VOTING NON-CONVERTIBLE PREFERRED STOCK 

 

OF 

 

PEPCO HOLDINGS, INC. 

 

______________________________ 

 

Pursuant to Section 151 of the  

General Corporation Law of the State of Delaware 

______________________________ 

 

 Pepco Holdings, Inc., a Delaware corporation (the “Company”), hereby certifies that: 

 

  1. The Restated Certificate of Incorporation of the Company (the “Certificate 

of Incorporation”) fixes the total number of shares of all classes of capital stock that the Company 

shall have the authority to issue at four hundred million (400,000,000) shares of common stock, par 

value $0.01 per share, and forty million (40,000,000) shares of preferred stock, par value $0.01 per 

share. 

 

  2. The Certificate of Incorporation expressly grants to the Board of Directors of 

the Company (the “Board of Directors”) authority to provide for the issuance of the shares of 

preferred stock in series, and to establish from time to time the number of shares to be included in 

each such series and to fix the designation, preferences, privileges, voting powers and other rights of 

the shares of each such series and the qualifications, limitations or restrictions thereon.   

 

  3. The following resolution was adopted by action duly taken by the Board of 

Directors on April 29, 2014: 

 

  RESOLVED, that, pursuant to Article IV, Section C, of the Restated Certificate of 

Incorporation of the Company, the Board hereby authorizes the issuance of the Preferred Stock and 

the designation, preferences, privileges, voting powers and other rights of the shares of such 

Preferred Stock and the qualifications, limitations or restrictions thereon are as set forth in the 

certificate of designations establishing the Preferred Stock (the “Certificate of Designations”): 

 



 

 
  

 
 

Section 1.  Designation. 
 

The designation of the series of preferred stock shall be “Series A Non-Voting Non-
Convertible Preferred Stock” (the “Series A Preferred Stock”).  Each share of Series A Preferred 
Stock shall be identical in all respects to every other share of Series A Preferred Stock.  Series A 
Preferred Stock will rank equally with Parity Stock, if any, will rank senior to Junior Stock and 
will rank junior to Senior Stock, if any, with respect to the distribution of assets in the event of 
any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the 
Company. 
 
Section 2.  Number of Shares. 
 

The number of authorized shares of Series A Preferred Stock shall be 18,000.  That 
number from time to time may be decreased (but not below the number of shares of Series A 
Preferred Stock then outstanding) by further resolution duly adopted by the Board of Directors, 
or any duly authorized committee thereof and by the filing of a certificate pursuant to the 
provisions of the General Corporation Law of the State of Delaware stating that such reduction 
has been so authorized.  The Company shall have the authority to issue fractional shares of 
Series A Preferred Stock.  Shares of Series A Preferred Stock that are redeemed, purchased or 
otherwise acquired by the Company shall be canceled and shall revert to authorized but unissued 
shares of preferred stock undesignated as to series. 
 
Section 3.  Definitions.  As used herein with respect to Series A Preferred Stock: 

 
“Affiliate” of any specified Person means any other Person directly or indirectly 

controlling or controlled by or under direct or indirect common control with such specified 
Person.  For the purposes of this definition, “control” when used with respect to any specified 
Person, means the power to direct the management and policies of such Person, directly or 
indirectly, whether through the ownership of voting securities, by contract or otherwise; and the 
terms “controlling” and “controlled” have meanings correlative to the foregoing. 

“Board of Directors” has the meaning set forth in the recitals above. 

“Business Day” means any weekday that is not a legal holiday in New York, New York 
and is not a day on which banking institutions in New York, New York are authorized or 
required by law or regulation to be closed. 

“Common Stock” means the common stock of the Company, par value $0.01 per share, 
or any other shares of the capital stock of the Company into which such shares of common stock 
shall be reclassified or changed. 

“Dividend Payment Date” has the meaning set forth in Section 4(a). 

“Dividend Period” has the meaning set forth in Section 4(a). 

“Dividend Record Date” has the meaning set forth in Section 4(a). 

“Holder” means the Person in whose name the shares of the Series A Preferred Stock are 
registered, which may be treated by the Company and, if applicable, any transfer agent, registrar 
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and paying agent as the absolute owner of the shares of Series A Preferred Stock for the purpose 
of making payment and for all other purposes. 

“Junior Stock” means the Common Stock and any other class or series of stock of the 
Company now existing or hereafter authorized over which Series A Preferred Stock has 
preference or priority in the payment of dividends or in the distribution of assets on any 
voluntary or involuntary liquidation, dissolution or winding up of the Company. 

“Liquidation Preference Amount” means $10,000. 

“Merger Agreement” means the Agreement and Plan of Merger, dated as of April 29, 
2014, by and among the Company, Exelon Corporation, a Pennsylvania corporation, and Purple 
Acquisition Corp., a Delaware corporation and wholly-owned subsidiary of Exelon Corporation. 

“Other Merger Agreement Termination Event” means any termination of the Merger 
Agreement that is not a Regulatory Termination (as such term is defined in the Merger 
Agreement). 

“Parity Stock” means any class or series of stock of the Company hereafter authorized 
that ranks equally with the Series A Preferred Stock in the payment of dividends and in the 
distribution of assets on any liquidation, dissolution or winding up of the Company.  

“Person” means a legal person, including any individual, corporation, estate, partnership, 
joint venture, association, joint-stock company, limited liability company or trust. 

“Redemption Event” has the meaning set forth in Section 4(a). 

“Regulatory Failure Merger Agreement Termination Event” means the occurrence of a 
Regulatory Termination (as such term is defined in the Merger Agreement). 

“Senior Stock” means any class or series of stock of the Company now existing or 
hereafter authorized which has preference or priority over the Series A Preferred Stock as to the 
payment of dividends or in the distribution of assets on any voluntary or involuntary liquidation, 
dissolution or winding up of the Company. 

“Series A Preferred Stock” has the meaning set forth in Section 1. 
 
Section 4.  Dividends. 
 

(a) Rate.  Holders shall be entitled to receive, if, as and when declared by the Board of 
Directors, or any duly authorized committee thereof, but only out of assets legally available 
therefor, cumulative, non-participating cash dividends on the Liquidation Preference Amount per 
share of Series A Preferred Stock at the rate per annum specified below, and no more, payable 
quarterly in arrears on March 31, June 30, September 30 and December 31 of each year; 
provided, however, if any such day is not a Business Day, then payment of any dividend 
otherwise payable on that date will be made on the next succeeding day that is a Business Day, 
unless that day falls in the next calendar year, in which case payment of such dividend will occur 
on the immediately preceding Business Day (in either case, without any interest or other 
payment in respect of such delay) (each such day on which dividends are payable a “Dividend 
Payment Date”).  The period from and including the date of issuance of the Series A Preferred 
Stock or any Dividend Payment Date to, but excluding, the next Dividend Payment Date is a 
“Dividend Period.”  Dividends on each share of Series A Preferred Stock will accrue daily on the 
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Liquidation Preference Amount per share (as from the date on which a Holder acquires such 
share of Series A Preferred Stock until the occurrence of a Regulatory Failure Merger Agreement 
Termination Event, an Other Merger Agreement Termination Event, or any redemption pursuant 
to Section 6(a)(i) (each, a “Redemption Event”) at a rate per annum equal to 0.1% (one-tenth of 
one percent).  If, on any Dividend Payment Date, the Company fails to pay dividends in respect 
of the Series A Preferred Stock equal to all dividends on the Series A Preferred Stock accrued 
but unpaid as of such date, the accrued but unpaid dividends on the Series A Preferred Stock 
shall nonetheless accumulate and compound (at a rate per annum equal to 0.1% (one-tenth of one 
percent)) on such Dividend Payment Date and shall remain accumulated, compounding 
dividends at such 0.1% rate, until paid pursuant hereto.  The record date for payment of 
dividends on the Series A Preferred Stock will be the fifteenth day of the calendar month in 
which the Dividend Payment Date falls or such other record date fixed by the Board of Directors, 
or any duly authorized committee thereof, that is not more than 30 nor less than 10 days prior to 
such Dividend Payment Date (each, a “Dividend Record Date”).  Any such day that is a 
Dividend Record Date will be a Dividend Record Date whether or not such day is a Business 
Day.  The amount of dividends payable will be computed on the basis of a 360 day year of 
twelve 30 day months. As from the date and time of a Redemption Event, any pending dividend 
payments in respect of the Series A Preferred Stock shall be canceled and no further dividends in 
respect of the Series A Preferred Stock shall be payable. 
 

(b) Priority of Dividends.  Such dividends payable in cash, stock or otherwise, as may 
be determined by the Board of Directors or a duly authorized committee thereof, may be 
declared and paid on any Senior Stock, Junior Stock and Parity Stock from time to time out of 
any assets legally available for such payment, and Holders will not be entitled to participate in 
those dividends.  Neither the declaration nor the paying by the Company of, nor the failure by 
the Company to declare or pay, dividends to the Holders of the Series A Preferred Stock shall be 
a pre-condition to, prohibit or otherwise have any effect on, the declaration or payment of any 
dividend in respect of any Senior Stock, Junior Stock or Parity Stock or any other class or series 
of authorized stock of the Company. 

 
Section 5.  Liquidation Rights. 
 

(a) Liquidation.  In the event of any voluntary or involuntary liquidation, dissolution or 
winding up of the affairs of the Company, Holders shall be entitled, out of assets legally 
available therefor, before any distribution or payment out of the assets of the Company may be 
made to or set aside for the holders of any Junior Stock and subject to the rights of the holders of 
any class or series of securities ranking senior to or on parity with Series A Preferred Stock upon 
liquidation and the rights of the Company’s depositors and other creditors, to receive in full a 
liquidating distribution in the amount of the Liquidation Preference Amount per share, plus any 
any unpaid accrued and accumulated dividends thereon from the last dividend payment date to, 
but excluding, the date of the liquidation, dissolution or winding up, if and to the extent declared.  
Holders shall not be entitled to any further payments in the event of any such voluntary or 
involuntary liquidation, dissolution or winding up of the affairs of the Company other than what 
is expressly provided for in this Section 5. 

(b) Partial Payment.  If the assets of the Company are not sufficient to pay in full the 
liquidation preference plus any dividends which have been declared but not yet paid to all 
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Holders and all holders of any Parity Stock, the amounts paid to the Holders and to the holders of 
all Parity Stock shall be pro rata in accordance with the respective aggregate liquidating 
distributions to which they would otherwise be entitled.  
 

(c) Residual Distributions.  If the respective aggregate liquidating distributions to which 
all Holders and all holders of any Parity Stock are entitled have been paid, the holders of Junior 
Stock shall be entitled to receive all remaining assets of the Company according to their 
respective rights and preferences.  
 

(d) Merger, Consolidation and Sale of Assets Not Liquidation.  For purposes of this 
Section 5, unless waived by Holders of a majority of the shares of Series A Preferred Stock, the 
sale, conveyance, exchange or transfer (for cash, shares of stock, securities or other 
consideration) of all or substantially all of the property and assets of the Company shall be 
deemed a voluntary or involuntary dissolution, liquidation or winding up of the affairs of the 
Company, and the merger, consolidation or any other business combination transaction of the 
Company into or with any other corporation or person or the merger, consolidation or any other 
business combination transaction of any other corporation or person into or with the Company 
other than the Merger contemplated by the Merger Agreement shall be deemed to be a voluntary 
or involuntary dissolution, liquidation or winding up of the affairs of the Company.  
 
Section 6.  Redemption. 
 

(a) Optional Redemption.   
 
(i)   Optional Redemption at Any Time.  The Company, at the option of its Board 

of Directors, or any duly authorized committee thereof, may, at any time, 
redeem out of funds legally available therefor, in whole or in part, the shares 
of Series A Preferred Stock at the time outstanding, upon notice given as 
provided in Section 6(c) below, at a redemption price equal to the Liquidation 
Preference Amount per share, plus any unpaid accrued and accumulated 
dividends thereon. 
 

(ii)       Optional Redemption in Connection with a Regulatory Failure Merger 
Agreement Termination Event.  In the event that a Regulatory Failure Merger 
Agreement Termination Event occurs, the Company, at the option of its Board 
of Directors, or any duly authorized committee thereof, may redeem all of the 
shares of Series A Preferred Stock at the time outstanding, which redemption 
shall be effective as of the time of such Regulatory Failure Merger Agreement 
Termination Event, at a redemption price equal to $0.01 per share.  As of the 
time of such Regulatory Failure Merger Agreement Termination Event, all of 
the shares of Series A Preferred Stock shall be considered redeemed and no 
longer outstanding.  For the avoidance of doubt, the delivery, pursuant to the 
Merger Agreement, of a notice of the Regulatory Termination (as such term is 
defined in the Merger Agreement) of the Merger Agreement shall be 
sufficient notice to the Holders of the redemption of the Series A Preferred 
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Stock pursuant to this Section 6(a)(ii) and shall be effective immediately upon 
delivery.   

 
(b) Mandatory Redemption in Connection with an Other Merger Agreement 

Termination Event.  In the event that an Other Merger Agreement Termination Event occurs, 
the Company shall promptly provide notice as contemplated by Section 6(c) below and redeem 
out of funds legally available therefor, in whole, the shares of Series A Preferred Stock at the 
time outstanding, at a redemption price equal to the Liquidation Preference Amount per share, 
plus any unpaid accrued and accumulated dividends thereon. 

 
(c) Notice of Redemption.  Notice of any redemption of shares of Series A Preferred 

Stock pursuant to Section 6(a)(i) or Section 6(b) shall be mailed by first class mail, postage 
prepaid, addressed to the Holders of such shares to be redeemed at their respective last addresses 
appearing on the stock register of the Company.  Such mailing shall be at least five business days 
and not more than 30 days before the date fixed for redemption.  Any notice mailed as provided 
in this Section 6(c) shall be conclusively presumed to have been duly given, whether or not the 
Holder receives such notice, but failure duly to give such notice by mail, or any defect in such 
notice or in the mailing thereof, to any Holder of shares of Series A Preferred Stock designated 
for redemption shall not affect the validity of the proceedings for the redemption of any other 
shares of Series A Preferred Stock.  Each notice shall state:   

 
(i) the redemption date; 
 
(ii) the number of shares of Series A Preferred Stock to be redeemed; 
 
(iii) the redemption price; 
 
(iv) the place or places where the certificates for such shares are to be surrendered 

for payment of the redemption price; and 
 
(v) that dividends on the shares to be redeemed will cease to accrue on the 

redemption date. 
 
Section 7.  Conversion Rights. 
 

Series A Preferred Stock shall not be convertible into Senior Stock, Junior Stock or any 
other security, and does not otherwise have any conversion rights. 
 
Section 8.  Voting Rights. 
 
 (a) Except as otherwise provided in Section 8(b) hereof or as otherwise required by 
law, the holders of Series A Preferred Stock shall have no right or power to vote on any matter 
submitted to a vote of stockholders.  
 
  (b)  The Company shall not (by amendment, merger, consolidation or otherwise), 
without the prior approval, by vote or written consent, of the holders of a majority of the Series 
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A Preferred Stock then outstanding, voting as a separate class, (i) increase the authorized number 
of shares of Series A Preferred Stock or (ii) amend or repeal the Certificate of Incorporation in 
any manner which adversely affects the rights, preferences or voting powers of the Series A 
Preferred Stock. 
 
Section 9.  Preemption. 
 

The Holders shall not have any rights of preemption. 
 
Section 10.  Rank. 
 

Notwithstanding anything set forth in the Certificate of Incorporation or this Certificate 
of Designation to the contrary, the Board of Directors, or any duly authorized committee thereof, 
without the vote of the Holders, may authorize and issue additional shares of Junior Stock, Parity 
Stock or any class or series of Senior Stock or any other securities ranking senior to the Series A 
Preferred Stock as to dividends and/or the distribution of assets upon any voluntary or 
involuntary liquidation, dissolution or winding up of the affairs of the Company.  
 
Section 11.  Repurchase. 
 

Subject to the limitations imposed herein, the Company may purchase and sell Series A 
Preferred Stock from time to time to such extent, in such manner, and upon such terms as the 
Board of Directors, or any other duly authorized committee thereof, may determine; provided, 
however, that the Company shall not use any of its funds for any such purchase when there are 
reasonable grounds to believe that the Company is, or by such purchase would be, rendered 
insolvent.  
 
Section 12.  Unissued or Reacquired Shares. 
 

Shares of Series A Preferred Stock not issued or which have been issued and redeemed or 
otherwise purchased or acquired by the Company shall be restored to the status of authorized but 
unissued shares of preferred stock without designation as to series.  
 
Section 13.  No Sinking Fund. 
 

Shares of Series A Preferred Stock are not subject to the operation of a sinking fund.  
 

Section 14.  Transfer Agent, Registrar and Paying Agent. 
 

The Company shall be the initial transfer agent, registrar and paying agent for the Series 
A Preferred Stock and may, at its discretion, appoint a substitute, transfer agent, registrar or 
paying agent, provided that the Company provides notice of such substitution by first-class mail, 
postage prepaid, to the Holders. 

 
Section 15.  Replacement Certificates.  
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If physical certificates are issued, the Company shall replace any mutilated certificate at 
the Holder’s expense upon surrender of that certificate to the Company.  The Company shall 
replace certificates that become destroyed, stolen or lost at the Holder’s expense upon delivery to 
the Company of satisfactory evidence that the certificate has been destroyed, stolen or lost, 
together with any indemnity that may be required by the Company.  

 

Section 16.  Transfer Taxes. 
 
The Company shall pay any and all stock transfer, documentary, stamp and similar taxes 

that may be payable in respect of any issuance or delivery of shares of Series A Preferred Stock 
or certificates representing such shares.  The Company shall not, however, be required to pay any 
such tax that may be payable in respect of any transfer involved in the issuance or delivery of 
shares of Series A Preferred Stock in a name other than that in which the shares of Series A 
Preferred Stock with respect to which such shares or other securities are issued or delivered were 
registered, or in respect of any payment to any Person other than a payment to the registered 
holder thereof, and shall not be required to make any such issuance, delivery or payment unless 
and until the Person otherwise entitled to such issuance, delivery or payment has paid to the 
Company the amount of any such tax or has established, to the satisfaction of the Company, that 
such tax has been paid or is not payable.  

 
Section 17.  Notices. 

 
All notices referred to herein shall be in writing, and, unless otherwise specified herein, 

all notices hereunder shall be deemed to have been given upon the earlier of receipt thereof or 
three Business Days after the mailing thereof if sent by registered or certified mail (unless first 
class mail shall be specifically permitted for such notice under the terms of this Certificate of 
Designation) with postage prepaid, addressed: (i) if to the Company, to its office at 701 Ninth 
Street, N.W., Washington, D.C. 20068 (Attention:  Corporate Secretary) or other agent of the 
Company designated as permitted by this Certificate of Designation or (ii) if to any Holder, to, 
10 S. Dearborn, Corporate Headquarters, 54th Floor, Chicago, IL 60603 (Attention:  General 
Counsel).  
 
Section 18.  Derivative Actions.   
 

The shares of Series A Preferred Stock shall not confer upon its Holders any right to 
bring derivative actions against or on behalf of the Company. 

 

Section 19.  Restrictions On Transfer. 
 

The Series A Preferred Stock is non-transferrable, except as expressly permitted 
pursuant to the redemption provisions of Section 6.  No Holder may offer, reoffer, sell, assign, 
transfer, pledge, encumber, hypothecate, grant or otherwise dispose of any of the shares of 
Series A Preferred Stock, and no Holder shall enter into any agreement to do any of the 
foregoing.  Any transfer or purported transfer of Series A Preferred Stock in violation of the 
foregoing restrictions shall be null, void and of no effect. 
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Section 20.  Other Rights. 

The shares of Series A Preferred Stock shall not have any powers, preferences or relative, 
participating, optional or other special rights, other than as specifically set forth herein or in the 
Certificate of Incorporation.
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IN WITNESS WHEREOF, this Certificate of Designation has been executed on behalf of the 
Company by its Chairman of the Board, President and Chief Executive Officer this 29th day of 
April, 2014. 

 
PEPCO HOLDINGS, INC.  

By: _______________________________________ 
Name: Joseph M. Rigby 
Title: Chairman of the Board, President and Chief Executive Officer 
 



Exhibit A 

 
  

 
 

FORM OF 
SERIES A NON-VOTING NON-CONVERTIBLE PREFERRED STOCK 

FACE OF SECURITY 

THIS SECURITY HAS NOT BEEN AND WILL NOT BE REGISTERED UNDER THE 
SECURITIES ACT OF 1933, AS AMENDED (TOGETHER WITH THE RULES AND REGULATIONS 
PROMULGATED THEREUNDER, THE “SECURITIES ACT”), OR THE SECURITIES LAWS OF ANY 
STATE OF THE UNITED STATES OR ANY OTHER JURISDICTION. 

THE SERIES A PREFERRED STOCK IS NON-TRANSFERRABLE, EXCEPT AS EXPRESSLY 
PERMITTED PURSUANT TO THE REDEMPTION PROVISIONS OF SECTION 6 OF THE 
CERTIFICATE OF DESIGNATION, AS THE SAME MAY BE AMENDED FROM TIME TO TIME.  NO 
HOLDER MAY OFFER, REOFFER, SELL, ASSIGN TRANSFER, PLEDGE, ENCUMBER, 
HYPOTHECATE, GRANT OR OTHERWISE DISPOSE OF ANY OF THE SHARES OF SERIES A 
PREFERRED STOCK, AND NO HOLDER SHALL ENTER INTO ANY AGREEMENT TO DO ANY OF 
THE FOREGOING.  ANY TRANSFER OR PURPORTED TRANSFER OF SERIES A PREFERRED 
STOCK IN VIOLATION OF THE FOREGOING RESTRICTIONS SHALL BE NULL, VOID AND OF 
NO EFFECT. 
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Certificate Number_______   Number of Shares of Series A Preferred Stock______ 
 
 

Series A Non-Voting Non-Convertible Preferred Stock 
(par value $0.01 per share) 

(liquidation preference U.S.$10,000 per share)  
of  

PEPCO HOLDINGS, INC. 

Pepco Holdings, Inc., a Delaware corporation (the “Company”), hereby certifies that [       ] (the “Holder”) 
is the registered owner of [      ] fully paid and non-assessable preferred shares of the Company designated the 
Series A Non-Voting Non-Convertible Preferred Stock, with a par value of $0.01 per share and a liquidation 
preference of U.S.$10,000 per share (the “Series A Preferred Stock”).  The Series A Preferred Stock is non-
transferrable, except as expressly permitted pursuant to the redemption provisions of Section 6 of the Certificate of 
Designation (as defined below).  No Holder may offer, reoffer, sell, assign, transfer, pledge, encumber, 
hypothecate, grant or otherwise dispose of any of the shares of Series A Preferred Stock, and no Holder shall enter 
into any agreement to do any of the foregoing.  Any transfer or purported transfer of Series A Preferred Stock in 
violation of the foregoing restrictions shall be null, void and of no effect.  The designations, rights, privileges, 
restrictions, preferences and other terms and provisions of the Series A Preferred Stock represented hereby are 
issued and shall in all respects be subject to the provisions of the Certificate of Designation dated April [29], 2014 
as the same may be amended from time to time (the “Certificate of Designation”). Capitalized terms used herein 
but not defined shall have the meaning given them in the Certificate of Designation.  The Company will provide a 
copy of the Certificate of Designation to a Holder without charge upon written request to the Company at its 
principal place of business. 

Reference is hereby made to select provisions of the Series A Preferred Stock set forth on the reverse 
hereof, and to the Certificate of Designation, which select provisions and the Certificate of Designation shall for 
all purposes have the same effect as if set forth at this place. 

Upon receipt of this certificate, the Holder is bound by the Certificate of Designation and is entitled to the 
benefits thereunder.  

 
IN WITNESS WHEREOF, this certificated has been executed on behalf of the Company by its [Title] this [29th] day 
of April, 2014. 

 
PEPCO HOLDINGS, INC.  

By: _______________________________________ 
Name: 
Title: 
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REVERSE OF SECURITY  

 Dividends on each share of Series A Preferred Stock shall be payable at the rate provided in the Certificate 
of Designation. 

 The shares of Series A Preferred Stock are not convertible into any other securities and bear no other 
conversion rights.  

 The shares of Series A Preferred Stock shall be redeemable at option of the Company in the manner and 
accordance with the terms set forth in the Certificate of Designation. 

 The shares of Series A Preferred Stock are subject to mandatory redemption by the Company in the 
manner and accordance with the terms set forth in the Certificate of Designation. 

 The Series A Preferred Stock is non-transferrable, except as expressly permitted pursuant to the 
redemption provisions of Section 6 of the Certificate of Designation.  No Holder may offer, reoffer, sell, assign, 
transfer, pledge, encumber, hypothecate, grant or otherwise dispose of any of the shares of Series A Preferred 
Stock, and no Holder shall enter into any agreement to do any of the foregoing.  Any transfer or purported transfer 
of Series A Preferred Stock in violation of the foregoing restrictions shall be null, void and of no effect.   

 The shares of Series A Preferred Stock shall not have voting rights or consent rights on any matter except 
in each case as required by Delaware law. 

 The shares of Series A Preferred Stock shall not confer upon its Holders any right to bring derivative 
actions against or on behalf of the Company. 

The Company shall furnish without charge to each holder who so requests the powers, designations, 
preferences and relative, participating, optional or other special rights of each class or series of share capital issued 
by the Company and the qualifications, limitations or restrictions of such preferences and/or rights.  



 

Exhibit J       
 

Exhibit J:  Facts Relied upon to Demonstrate Consistency with Public Interest 
 

The facts relied upon to show that the Transaction is consistent with the public interest 

are set forth in Part IV of the Application and in the following affidavit of Julie Solomon. 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 
Exelon Corporation ) 

 Docket No. EC14-__-000  ) 
Pepco Holdings, Inc. ) 

 
 

AFFIDAVIT OF JULIE R. SOLOMON 

INTRODUCTION 

My name is Julie R. Solomon.  I am a Managing Director at Navigant Consulting, Inc. 

(“Navigant Consulting”).  My business address is 1200 19th Street, N.W., Suite 700, Washington, 

DC 20036.  A large portion of my consulting activities involves electric utility industry 

restructuring and the transition from regulation to competition.  I have been involved extensively 

in consulting on market power issues concerning mergers, other asset transactions, and market 

rate applications.  I have filed a number of affidavits before the Federal Energy Regulatory 

Commission (“FERC” or “Commission”) in connection with electric utility mergers, the 

purchase and sale of jurisdictional assets, applications for market-based rates, and triennial 

updates.  My resume is included as Exhibit J-2. 

I am submitting this affidavit on behalf of Exelon Corporation (“Exelon”) and all its 

jurisdictional public utilities,1 and Pepco Holdings, Inc. (“PHI”) and all its jurisdictional public 

utilities2 (collectively, the “Applicants”) in connection with their application for approval 

pursuant to Section 203 of the Federal Power Act for Exelon’s proposed acquisition of PHI (the 

“Merger”).  Specifically, I have been asked to evaluate the potential competitive impact of the 

Merger on relevant electricity markets.  

1  These include, among others, PECO Energy Company (“PECO”), Commonwealth Edison Company (“ComEd”), 
Baltimore Gas and Electric (“BGE”), and Exelon Generation Company, LLC (“Exelon Generation”).  A complete 
list of Exelon’s jurisdictional utilities is provided in the Applicants’ Section 203 application. 

2  These include, among others, Potomac Electric Power Company (“Pepco”), Delmarva Power & Light Company 
(“DPL”), and Atlantic City Electric Company (“ACE”).  A complete list of PHI’s jurisdictional utilities is 
provided in the Applicants’ Section 203 application. 

1 
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The primary focus of my affidavit is on potential horizontal market power effects, i.e., 

those potentially arising from the combination of the electric generating assets owned or 

controlled by Exelon and its affiliates with those owned or controlled by PHI and its affiliates.  I 

also address vertical issues and potential barriers to entry.   

Based upon the analyses I have conducted, detailed below, I conclude that the Merger 

will not adversely affect competition. 

DESCRIPTION OF APPLICANTS  

A complete description of Exelon and PHI and their relevant subsidiaries is included in 

the Application.  I include below an abbreviated description that provides the background 

necessary to place my analysis in context. 

Exelon 

Exelon, a public utility holding company, is the parent corporation of inter alia PECO, 

ComEd, BGE and Exelon Generation.   

Exelon Generation is a public utility that owns and operates electric generating facilities 

and engages in wholesale power and energy marketing and trading operations in the United 

States pursuant to Commission-approved market-based rate authority.  All of the ownership 

interests in Exelon Generation are indirectly held by Exelon.  Exelon Generation, through its 

subsidiaries, owns or controls approximately 45,000 MW of generation.  About 26,000 MW of 

affiliated generation (including generation controlled under long-term contract) is located in PJM 

Interconnection L.L.C. (“PJM”).  Exelon Generation also owns or contracts for generation in 

New York Independent System Operator, Inc. (“NYISO”), Midcontinent Independent 

Transmission System Operator, Inc. (“MISO”), ISO New England Inc. (“ISO-NE”), Electric 

Reliability Council of Texas, Inc. (“ERCOT”), the Southwest Power Pool, Inc. (“SPP”), Western 

Electricity Coordinating Council (“WECC”), as well as in a few other markets.  Exelon’s 

generation in PJM and relevant first-tier markets is detailed in Exhibit J-3.   

Exelon’s energy delivery business consists of the regulated sale of electricity and 

distribution services by ComEd in northern Illinois, PECO in southeastern Pennsylvania 

2 
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(Philadelphia) and BGE in the City of Baltimore and counties in central Maryland.  None of 

ComEd, PECO or BGE owns or controls generation.  Each is an owner of transmission assets 

operationally controlled by PJM and regulated under the PJM tariff.  In addition, PECO and 

BGE are engaged in the regulated sale of natural gas and distribution services in the 

Pennsylvania counties surrounding Philadelphia, and Baltimore and surrounding counties, 

respectively.  Neither PECO nor BGE nor any other Exelon affiliate owns any interstate gas 

transmission facilities or gas supplies.  As local gas distribution companies, PECO and BGE 

have long-term transportation and storage contracts on interstate pipelines.  PECO and BGE also 

own liquefied natural gas (“LNG”) storage and propane air storage facilities that provide peaking 

capability for their customers. 

PHI 

PHI is a public utility holding company with several operating subsidiaries.  Pepco is a 

regulated electric transmission and distribution company serving the District of Columbia and 

parts of Maryland.  ACE is a regulated transmission and distribution electric utility that serves 

retail customers in southern New Jersey.  DPL is a regulated transmission and distribution 

electric and gas utility that serves retail customers in most of Delaware and parts of northeastern 

Maryland and the Eastern Shore of Maryland.  

Subsidiaries of Pepco Energy Services, Inc. (“PES”) include Potomac Power Resources, 

LLC (which owned two generating plants in the District of Columbia, both of which were retired 

in mid-2012); Eastern Landfill Gas, LLC (through which PES owns a majority interest in a small 

landfill gas project in Maryland); Fauquier Landfill Gas, LLC (through which PES owns a 

majority interest in a small landfill gas project in Virginia); and Bethlehem Renewable Energy, 

LLC (through which PES owns a majority interest in a small landfill gas project in 

Pennsylvania).  Exhibit J-4 details the operational generation owned by PHI in PJM, which 

consists of only 10 MW relating to the landfill gas projects, plus 7 MW of “behind-the-meter” or 

“net-metered” generation. 

PHI’s affiliates also have some long-term power purchase agreements (“PPAs”) that are 

reflected in Exhibit J-4.  However, as I detail below, none of these agreements confers control to 

PHI or its affiliates and are therefore not attributed to PHI in my analysis.   

3 
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None of Pepco, ACE and DPL owns or controls generation.  Each owns transmission 

assets operationally controlled by PJM and regulated under the PJM tariff.  No PHI affiliate 

owns any interstate gas transmission facilities or gas supplies.  DPL owns an LNG facility and 

has some long-term transportation and storage contracts on interstate pipelines, which it relies on 

to meet its retail gas distribution obligations.  

IMPACT OF THE TRANSACTION ON COMPETITION 

The following describes my analysis and conclusions for the relevant products and 

markets.  My analysis is conducted in the context of the Commission’s orders governing 

mergers, specifically Order No. 592,3 the Commission’s “Merger Policy Statement,” and the 

Commission’s Revised Filing Requirements Under Part 33 of the Commission’s Regulations.4  

Both the Merger Policy Statement and the Commission’s Revised Filing Requirements provide 

that a screen analysis (or filing of the data needed for the screen analysis) is not required where 

applicants do not sell products in the same geographic markets or the extent of their business 

transactions in the same geographic markets is de minimis.5   

Horizontal Market Power 

Consistent with the guidance in the Merger Policy Statement and Order No. 642, I 

examined the relevant markets in which Exelon and its affiliates and PHI and its affiliates own or 

control generation.  The only relevant markets are PJM and its relevant submarkets, where the 

3  Inquiry Concerning the Comm’n’s Merger Policy Statement Under the Federal Power Act, Policy Statement, 
Order No. 592, FERC Stats. & Regs. ¶ 31,044 (1996) (“Merger Policy Statement” or “Order No. 592”), order 
on reconsideration, 79 FERC ¶ 61,321 (1997). 

4  Revised Filing Requirements Under Part 33 of the Comm’n’s Regulations, FERC Stats. & Regs. ¶ 31,111 (2000) 
(“Order No. 642”), order on reh’g, 94 FERC ¶ 61,289 (2001). 

5  Order No. 592 at 30,113 provides: “[I]t will not be necessary for the merger applicants to perform the screen 
analysis or file the data needed for the screen analysis in cases where the merging firms do not have facilities or 
sell relevant products in common geographic markets.  In these cases, the proposed merger will not have an 
adverse competitive impact (i.e., there can be no increase in the applicants' market power unless they are selling 
relevant products in the same geographic markets) so there is no need for a detailed data analysis.”   

The Commission’s regulations provide that a Competitive Analysis Screen need not be filed if the applicant 
“[a]ffirmatively demonstrates that the merging entities do not currently conduct business in the same geographic 
markets or that the extent of the business transactions in the same geographic markets is de minimis.” 18 C.F.R. 
§33.3(a)(2)(i). 

4 
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Applicants both own generation.  There are no geographic markets outside PJM affected by the 

Merger. 

Energy Markets 

Exelon owns or controls approximately 26,000 MW of generation in PJM.  PHI owns or 

controls only 10 MW of generation in PJM.  Table 1 below identifies the location of Applicants’ 

generation within PJM, and within the three relevant geographic submarkets previously deemed 

relevant by the Commission.  Details are provided in Exhibit J-3 (Exelon) and Exhibit J-4 

(PHI).6   

Table 1:  Summary of Generation (Owned or Controlled) by Exelon and PHI in PJM  
(Summer MW) 

Market or 
Submarket Exelon PHI 

PJM East 7,232 0 
5004/5005 12,674 15 
AP South 12,674 17 
Total PJM 25,740 17 

There is no adverse horizontal market effect of the proposed Merger on PJM energy 

markets resulting from the combination of generation, and the “extent of the business 

transactions in the same geographic markets is de minimis.”7  Exelon’s ownership or control of 

approximately 26,000 MW of generation relative to the approximately 183,000 MW of installed 

capacity in PJM8 represents a 14.1 percent share.  PHI’s 17 MW represents only 0.01 percent of 

installed capacity in PJM.  Thus, the change in the Herfindahl-Hirschman Index (“HHI”) is less 

than one point,9 as shown in Table 2 below.  Likewise, as also shown in Table 2 below, the HHI 

6  Applicants’ data reflect a small amount of “behind-the-meter” and “net-metered” generation (28 MW for Exelon 
and 7 MW for PHI).  It is conservative to include this generation because it may not participate directly in the PJM 
market or may do so only when the output is not consumed on-site.  I note that market metrics (e.g., installed 
capacity in PJM) typically do not reflect such generation. 

7 See 18 C.F.R. § 33.3(a)(2)(i). 
8  Q1 State of the Market Report for PJM 2014, Monitoring Analytics, LLC, March 15, 2014 at Table 1-1, installed 

capacity as of 03/31/2014. 
 http://www.monitoringanalytics.com/reports/PJM_State_of_the_Market/2014/2014q1-som-pjm.pdf. 
9  This is calculated using the “2ab” method.  The market share of company “a” and the market share of company 

“b” contribute a2+b2 to the HHI calculation pre-transaction and (a+b)2 post-transaction.  Because (a+b)2 = a2 + b2 + 
2ab, subtracting the pre-transaction a2+b2 yields 2ab as the calculation of the HHI change.   
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changes in the PJM East, 5004/5005 or AP South submarkets are no more than one point.  Thus, 

this 2ab analysis demonstrates that the Transaction has a very small effect on market 

concentration and therefore no further analysis is required.10
 

Table 2:  Effect of Merger in PJM and Submarkets 

 PJM PJM East 5004/5005 AP South 

 
MW 

Market 
Share MW 

Market 
Share MW 

Market 
Share MW 

Market 
Share 

Exelon  25,740 14.07% 7,232 20.94% 12,674 20.81% 12,674 14.94% 
PHI 17 0.01% 0 0.00% 15 0.02% 17 0.02% 
Total Installed Capacity 182,894 100.0% 34,543 100.0% 60,911 100.0% 84,806 100.0% 
HHI Change (2ab) 0.26 0 1 0.59 

The PJM energy market overall has been found by the PJM independent market monitor to 

be moderately concentrated.11  The Commission previously has found the submarkets to be at most 

moderately concentrated.12  

In addition to its 17 MW of owned generation, PHI affiliates have a number of PPAs, as 

reflected in Exhibit J-4.  Because these PPAs do not confer control to PHI, they are not relevant to 

my horizontal competition analysis.   

Specifically, ACE has PPAs with three generators that are Qualifying Facilities (“QFs”) 

under the Public Utility Regulatory Policies Act of 1978 (“PURPA”):  Covanta Delaware Valley 

Chambers Cogeneration, and Logan Generating. These contracts obligate ACE to pay the 

generators for specified amounts of energy at a specified price, and the costs are recovered from 

ACE’s retail customers.  ACE bids the energy into the PJM market at or below the units’ marginal 

costs and credits retail customers for all energy revenues received by ACE from PJM.    

10  See The AES Corporation, 137 FERC ¶ 61,122 at P 24 (2011); SUEZ Energy North America, Inc., 125 FERC ¶ 
61,188 (2008), MidAmerican Energy Holdings Company, 113 FERC ¶ 61,298 (2005) and Union Electric 
Company, 114 FERC ¶ 61,255 (2006).  See, also, Northern States Power Company – Minnesota, 147 FERC ¶ 
62,003 at page 4 and note 3 (2014). 

11  Q1 State of the Market Report for PJM 2014, Monitoring Analytics, LLC, March 15, 2014 at 12. 
12  Exelon Corporation, 138 FERC 61,167 (2012) at PP 98-100. 
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ACE thus does not control the generating units, and cannot withhold the output of the units 

from the market.  Further, because ACE credits all revenues received from PJM to its retail 

customers, it does not benefit from any increase in the market price of energy in PJM. 

In addition, DPL has PPAs with three wind generators:  AES Armenia Mountain, Roth 

Rock and Chestnut Flats.  Each of these is a fixed-price, must-run contract, bid into the PJM 

market by the unit owners, not DPL.  DPL has no ability to withhold this generation.  Any revenue 

above the contract price is passed on to DPL retail ratepayers.   

None of the foregoing PPAs has been considered under PHI’s control for purposes of its 

market-based rate filings, and therefore have not been reflected in PHI’s “asset appendix” filed 

with the Commission as part of PHI’s compliance filings under section 205.13  Correspondingly, 

each of the generation owners has reported the relevant generation as under its control in their filed 

asset appendix.14 

Based on the analyses presented above, there is no adverse competitive effect of the Merger 

on PJM energy markets. 

Capacity Market 

There also are no concerns raised in the PJM Reliability Pricing Mechanism (“RPM”) 

capacity market.  Based on the recently-reported results for the 2017/2018 auction, there was a 

single RTO-wide resource clearing price, with the exception of the PSEG Local Deliverability 

13  Consistent with these facts, I did not include these PPAs as under PHI’s control in my 2010 and 2013 triennial 
market-based rate analyses on behalf of PHI and its affiliates.  See Triennial Market-Based Rate Update Filing for 
PHI Entities, Docket No. ER10-2997-003 et al., December 20, 2013; and Triennial Market-Based Rate Update 
Filing for PHI Entities, Docket No. ER96-1361-018 et al., December 27, 2010. 

14  See Brooklyn Navy Yard Cogeneration Partners, L.P., Notice of Non-Material Change in Status, Docket No. 
ER10-3193-003 et al. (reporting for Chambers Cogeneration, Limited Partnership and Logan Generating 
Company, L.P.), March 31, 2014; Camden County Energy Recovery Associates, L.P., Notice of Change in Status, 
Docket No. ER12-1195-001 et al. (reporting for Covanta Delaware Valley, L.P.), September 18, 2013; AES 
Alamitos, LLC, Triennial Market Power Analysis for Northeast Region, Docket No. ER10-3145-005 et al. 
(reporting for AES Armenia Mountain Wind, LLC), December 26, 2013; Synergics Roth Rock Wind Energy, 
LLC, Notice of Non-Material Change in Status, Docket No. ER11-2635-001 et al., August 1, 2011; and EDF 
Trading North America, LLC, Notice of Non-Material Change in Status (reporting for Chestnut Flats Lessee, 
LLC), Docket No. ER10-2794-014, August 12, 2013. 
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Area (“LDA”).15  While Exelon owns a share of the Salem plant in the PSEG LDA, PHI does not 

own any generation there, and did not offer any demand response (“DR”) or energy efficiency 

(“EE”) supply into the PSEG LDA.  Thus, the only relevant capacity market is for the RTO 

market, and my analysis is presented in Table 3 below.16 The table also reflects DR and EE 

offers by Exelon and PHI.  As shown, on the basis of this conservative calculation, Exelon’s 

share of the Total Eligible RPM Capacity Offered is 13.7 percent, and PHI’s is 0.37 percent.  

The HHI change is only 10 points, clearly indicating a lack of competitive concern.  See Table 3 

below.     

Table 3:  Effect of Merger in RPM Market (RTO-Wide, 2017/2018 Auction) 
(Capacity in MW) 

 
MW 

Market 
Share 

Exelon 25,758 13.74% 
PHI 710 0.38% 
Total Eligible RPM Capacity Offered 187,474  
HHI Change 10 

 

Ancillary Services Markets 

The proposed Merger does not raise competitive concerns in any relevant PJM ancillary 

services markets.  Because PHI owns or controls a trivial amount of generation in PJM, there can 

be no material effect on ancillary services markets.   

Vertical Market Power 

The Transaction does not raise any competitive concerns with regard to vertical market 

power.  The potential vertical market power concerns involve control over electric transmission, 

fuel transportation facilities, fuel supplies or generating sites.   

15  2017/2018 Base Residual Auction Report, http://www.pjm.com/~/media/markets-ops/rpm/rpm-auction-info/2017-
2018-base-residual-auction-report.ashx. 

16  Applicants’ generation in the RPM market is based on ICAP ratings rather than at UCAP ratings (that incorporate 
forced outages) reflected in the market-wide data.  This treatment is conservative in the context of the analysis 
presented here, because ICAP (assigned to Applicants) is higher than UCAP (used for total generation).  Market 
data are from Base Residual Auction Report, Table 5. 
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Transmission 

Both Exelon’s and PHI’s transmission systems are controlled by PJM and subject to the 

PJM tariff, so there are no vertical concerns in that respect.   

Fuel and Fuel Transportation 

Neither Exelon nor PHI owns any interstate gas transmission pipelines.  Their affiliates 

(PECO, BGE and DPL) operate intrastate natural gas distribution systems, but only a de minimis 

amount of non-affiliated gas-fired generation is served off Exelon’s local gas distribution 

companies and none off of the DPL system.17  The utilities also own LNG storage and/or 

propane air storage facilities that provide peak supply capabilities for their retail gas customers.  

Each of these utilities is highly regulated by the respective state public utility commissions, 

which impose open access distribution requirements that ensure service to new customers, 

including gas-fired generators seeking to interconnect with the respective distribution systems.  

New generation also can, and is likely to, be sited to connect directly to an interstate transmission 

pipeline system and thus bypass the PECO, BGE or DPL local gas distribution systems.  Further, 

Applicants’ contractual rights on interstate pipelines into, and natural gas storage in, the relevant 

market areas are small relative to total capacity.    

PECO, BGE and DPL each have firm transportation contracts on interstate pipelines as 

well as storage entitlements.  Such contracts are necessary to ensure delivery of natural gas for 

supply to their retail customers.  Other Exelon affiliates also have some contracts in connection 

with their competitive wholesale and retail activities or for supply natural gas to owned or 

controlled gas-fired generation.   

The Commission has stated that a necessary condition for a merger to cause a vertical 

concern is that both the upstream (e.g., gas transportation) and downstream (electricity) markets 

are highly concentrated.18  The relevance of the Commission’s analysis in the circumstance of 

17  The only natural gas-fired generation located in DPL’s gas distribution service territory is Calpine generation 
served from a lateral (owned 90 percent by Calpine) connected to an interstate natural gas pipeline and two Bloom 
Energy fuel cell facilities served under a DPL retail rate schedule. 

18  “[H]ighly concentrated upstream and downstream markets are necessary, but not sufficient, conditions for a 
vertical foreclosure strategy to be effective.” Order No. 642, FERC Stats. & Regs. ¶ 31,311 at 31,911.  “A vertical 
merger can create or enhance the incentive and ability of the merged firm to adversely affect electricity prices or 
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this Merger is limited (i.e., the Commission’s analytical approach typically is more relevant in 

the context of a so-called convergence merger (between electric utilities and fuel supply or fuel 

transportation companies), not where, as here, the merger simply involves local gas distribution 

businesses with relatively limited service territories).  As with the horizontal market screen 

analysis, however, the vertical screens are not required to be completed (i.e., are subject to a de 

minimis exception) if the applicants “currently do not provide inputs to electricity products (i.e., 

upstream relevant products) and electricity products (i.e., downstream relevant products) in the 

same geographic markets or that the extent of the business transactions in the same geographic 

market is de minimis,” or “[t]he extent of the upstream relevant products currently provided by 

the merging entities is used to produce a de minimis amount of the relevant downstream products 

in the relevant destination markets.”19   

Within PJM and the relevant submarkets considered for purposes of my horizontal 

market power analysis, Applicants clearly own no upstream relevant products, and their 

contractual entitlements are quite small relative to total capacity.  As shown in Exhibit J-5, 

Exelon and PHI’s long-term firm transportation contracts combined represent only 6 percent of 

deliverability capacity into PJM, and about 7-8 percent into the AP South and 5004/5005 

submarkets.20  PHI’s share is less than one percent in each of these markets.  These pipeline 

rights are primarily dedicated to serving gas distribution customers.  Likewise, Applicants’ 

output in the downstream market by raising rivals’ input costs if market power could be exercised in both the 
upstream and downstream geographic markets.”  Id. at 31,904.  This was confirmed in Commission orders.  See, 
e.g., Energy East Corp., 96 FERC ¶ 61,322 at 62,229 (2001) (“Applicants correctly conclude that because they 
have shown that the downstream markets are not highly concentrated, there is no concern about foreclosure or 
raising rivals’ costs in this case.” (footnote omitted)).  

19  18 CFR § 33.4(a)(2). 
20  For purposes of the analysis of PJM, I included pipeline capacity into only Delaware, Maryland, New Jersey, 

Ohio, Pennsylvania, Virginia, West Virginia and the District of Columbia from outside of these states.  I excluded 
capacity into other states that are only partially of PJM (i.e., Illinois, Indiana, Kentucky, Michigan, North Carolina, 
and Tennessee).  For the AP South submarket, I included capacity into Delaware, Maryland, New Jersey, 
Pennsylvania, Virginia and the District of Columbia from outside of those states.  For the 5004/5005 submarket, I 
used the same state data as for the AP South submarket but eliminated Virginia.  See Interstate Pipeline Capacity 
on a State-to-State Level,  
http://www.eia.doe.gov/pub/oil_gas/natural_gas/analysis_publications/ngpipeline/StatetoState.xls. 
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combined share of storage capacity in PJM is small, about 2.5 percent.21  These small shares 

support a determination that there is no need to conduct a vertical analysis screen.22   

There are no other barriers to entry that raise concerns, and there is nothing about the 

Merger that would call into question the continuing validity of the Commission’s presumption 

that long-term markets are competitive.23  Applicants have no unique control of available 

generation sites.  Their combined service territories are small relative to the very large PJM 

footprint24 with many possible generating sites.  Entrants do not need to locate new facilities in 

Applicants’ service areas or connect to their local gas distribution or transmission systems.  In 

any event, PJM controls the interconnection process for new generation to be connected to 

transmission systems. 

The entry of new generation into PJM and its ownership by numerous independent 

entities shows that entry is not constrained.  There is more than 60,000 MW of generation in the 

PJM interconnection queue, including 15,000 MW under construction.25  Almost 6,600 MW of 

new generation (including uprates at existing facilities) were offered into the 2017/2018 Base 

Residual Auction.26 

Thus, none of the vertical concerns that the Commission typically considers exists with 

respect to the Merger.  Hence, the Merger will not create or enhance vertical market power. 

21  For purposes of the storage capacity analysis, I defined PJM to include storage in Maryland, Ohio, Pennsylvania, 
Virginia and West Virginia.  This scope is consistent with my pipeline capacity analysis for PJM, given that there 
are no storage fields in Delaware or New Jersey.  I did not attempt to determine shares of storage capacity in PJM 
submarkets that are a subset of these states.   

22  In the Exelon-Constellation merger, the Commission concluded that “the combination of natural gas distribution 
and generation assets…will not harm competition because Applicants will control a relatively small amount of 
natural gas deliverable capacity and storage.”  Exelon Corp. 138 FERC 61,167 at P 113 (2012).  The addition of 
PHI’s gas transportation and storage contracts account for the addition of only a one percent share. 

23 Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Public 
Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, FERC Stats. & 
Regs. ¶ 31,036 at 31,649 n.86 (1996) (citation omitted). 

24  PJM covers 243,417 square miles.  The combined service territories of PECO, ComEd and BGE cover about 
15,800 square miles, and PHI about 8,300 square miles.  Thus, Applicants’ combined service territories account 
for less than 10 percent of PJM’s overall geographic footprint. 

25  Q1 State of the Market Report for PJM 2014, Monitoring Analytics, LLC, March 15, 2014, Tables 12-2 and 12-4. 
 http://www.monitoringanalytics.com/reports/PJM_State_of_the_Market/2014/2014q1-som-pjm.pdf. 
26  2017/2018 Base Residual Auction Report, page 29.   
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CONCLUSION 

The market power analyses discussed herein demonstrate that the Merger will not have 

anti-competitive effects in any relevant market.  
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Julie R. Solomon 
Managing Director 

Navigant Consulting 
Suite 700 
1200 19th Street NW 
Washington, DC  20036 
Tel:  202-481-8492 
Fax: 202 973-2401 
 
julie.solomon@navigant.com 

Professional History 

 Managing Director, Navigant 
Consulting - 2010-Present 

 Vice President, Charles River 
Associates - 2001-2010 

 Senior Vice President, Putnam, 
Hayes and Bartlett, Inc. and PHB 
Hagler Bailly, Inc., Washington, DC - 
1986-2000 

 Economist, Economic Consulting 
Services, Inc., Washington, DC - 
1979-1986 

 Economist, U.S. Department of 
Labor, Washington, DC - 1976-1979 

Education 

 M.B.A. Finance, The Wharton School 
University of Pennsylvania 

 B.A. Economics, Connecticut College 

Testimony 

 Written testimony provided in more 
than 150 regulatory proceedings  

Julie R. Solomon 

Julie Solomon is a Managing Director at Navigant Consulting, Inc. in 

the Energy Practice’s Power Systems, Markets & Pricing group.  She 

has more than 20 years of consulting experience, specializing in the 

areas of regulatory and utility economics, financial analysis and 

business valuation.  Ms. Solomon has participated in analysis of 

proposed regulatory reforms, supply options and utility industry 

restructuring in the gas and electric industries.  She also has advised 

utility clients in corporate strategy and corporate restructuring, and 

consulted to legal counsel on a variety of litigation and regulatory 

matters, including antitrust litigation and contract disputes.  She has 

filed testimony in numerous proceedings before the Federal Energy 

Regulatory Commission.  Much of her current practice focuses on 

regulatory and market power issues concerning mergers and 

acquisitions and compliance filings in the electricity market. 

 

» Advised clients in the electric and gas utility industry on 

competition issues, including the impact of mergers on competition.  

Directed a large number of analytic studies relating to obtaining 

merger approval from regulatory authorities. 

» Advised clients in the electric utility industry on 

restructuring strategies, including potential mergers and acquisitions, 

functional unbundling and cost savings. 

» Consulted in the electric and gas utility industries in a variety 

of regulatory and competition matters, including rate proceedings, 

prudence reviews, proposed regulatory reforms, analysis of supply 

options, privatization and restructuring. 

» Advised utility and non‐utility clients on many aspects of the competitive independent power 

industry, including strategic and financial consulting assignments. 

» Consulted legal counsel on a variety of litigation matters, including the development of expert 

testimony on liability issues and the calculation of damages in a variety of industries. 

» Provided strategic and economic analyses for clients in trade regulatory proceedings such as 

dumping and subsidies. 

» Provided financial and business valuation analyses in a number of transactions, including fair 

market value for taxation purposes and valuation of family‐owned businesses. 
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Professional Experience 

Electric and Gas Utilities 

Mergers and Acquisitions (Market Power and Competition Issues) 

» Advised clients and conducted analytic studies in connection with a large number of major 

electric and electric‐gas mergers and asset transactions of regulated companies.  Provided 

testimony to FERC for a number of these types of transactions.  

» Advised clients and provided confidential pre‐screening analyses for potential mergers and 

acquisitions. 

» Conducted numerous analytic studies in connection with FERC market‐based rate applications 

and compliance filings for electricity sellers.  Provided testimony to FERC for a number of these 

types of transactions. 

» Conducted numerous analytic studies in connection with FERC market‐based rate applications 

and compliance filings for gas storage facilities.  Provided testimony to FERC for a number of 

these types of transactions. 

Utility Restructuring and Stranded Cost 

» Conducted analytic studies and provided litigation support in connection with state stranded 

cost proceedings in Ohio (Cincinnati Gas & Electric and Dayton Power & Light); West Virginia 

(Monongahela Power and Potomac Edison); Maryland (Potomac Edison) and Pennsylvania (West 

Penn Power).  

» Provided analytic support evaluating the benefits of Public Service of Colorado’s proposed DC 

transmission line between Colorado and Kansas in support of a regulatory proceeding. 

» Assisted in studies relating to privatization of the electricity industry in the United Kingdom, 

including development of a computer model to simulate electricity dispatch and project future 

prices, capacity needs and utility revenues under various scenarios.  During temporary 

assignment to London office. 

» Participated in antitrust litigation involving a utility and a cogenerator, including preparation of 

an expert report on liability and damage issues, preparation of expert witnesses for deposition, 

and assistance in preparation for depositions of opposing expert and in‐house witnesses. 

» Assisted in the valuation of the interests of several firms in various cogeneration projects for the 

purpose of combining these interests into a new entity or selling interests to third parties. 

» Analyzed the financial feasibility and viability of a large number of cogeneration projects, 

assisted in the preparation of presentations and filings and presented testimony to the relevant 

public utility commission.  Ms. Solomon also assisted in the development of a PC‐based financial 

model to analyze various cogeneration projects. 
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» Participated in a study to analyze the financial effects of a variety of restructuring options for a 

utility, including transfer and/or sale of assets and subsequent sale‐leasebacks, and debt 

restructuring alternatives.  In addition, she developed a PC‐based financial model with 

applications to utility restructuring plans. 

» Provided litigation support in major utility rate proceedings, including assisting in the 

preparation of responses to interrogatories and data requests, preparation of company and 

outside expert witnesses for deposition and hearings, and assistance in the deposition and cross‐

examination of intervenor witnesses. 

» Participated in proceedings involving regulation of an oil pipeline, which included evaluating the 

business risks faced by the company. 

Business Valuation 

» Participated in a valuation study involving the fair market value of a privately held company for 

purposes of an IRS proceeding. 

» Participated in a valuation study in a divorce proceeding, where the assets being valued included 

a privately held business. 

» Participated in two strategic engagements that developed business plans and identified potential 

acquisition candidates for the client. 

» Provided advice to a client concerning the benefits and potential risks of developing a 

partnership with a competitor. 
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Testimony or Expert Report Experience 

» Affidavit on behalf of NatGen Southeast Power LLC, Docket No. EC14‐81, application for 

authorization of disposition of jurisdictional facilities, April 28, 2014. 

» Surrebuttal Testimony on Behalf of Commonwealth Edison Company, Illinois Commerce 

Commission, Application for a Certificate of Public Convenience and Necessity, No. 13‐0657, 

April 9, 2014. 

» Affidavit on behalf of KMC Thermo, LLC, Docket No. ER14‐1468, market‐based rate application, 

March 12, 2014. 

» Affidavit on behalf of Trailstone Power, LLC, Docket No. ER14‐1439, market‐based rate 

application, March 6, 2014. 

» Affidavit on behalf of MACH Gen, LLC et al., Docket No. EC14‐61, application for authorization 

of disposition of jurisdictional facilities, March 4, 2014. 

» Affidavit on behalf of MidAmerican Geothermal, LLC, et al., Docket No. EC14‐59, application for 

authorization of disposition of jurisdictional facilities, February 20, 2014. 

» Affidavit on behalf of Green Mountain Power Corporation, Docket No. ER11‐1933, market‐based 

rate triennial filing, February 7, 2014. 

» Affidavit on behalf of NorthWestern Corporation, et al., Docket No. EC14‐41, application for 

authorization of disposition of jurisdictional facilities, January 10, 2014. 

» Affidavit on behalf of NorthWestern Corporation, Docket No. ER11‐1858, notification of change 

in status, January 10, 2014. 

» Affidavit on behalf of MidAmerican Energy, Docket No. ER10‐2475, notification of change in 

status, January 2, 2014. 

» Affidavit on behalf of Powerex Corp., Docket No. ER11‐2664, market‐based rate triennial filing, 

December 31, 2013. 

» Affidavit on behalf of TransAlta, Docket No. ER10‐2847, market‐based rate triennial filing, 

December 31, 2013. 

» Affidavit on behalf of Duquesne Light Company, Docket No. ER10‐1910, market‐based rate 

triennial filing, December 31, 2013. 

» Affidavit on behalf of Constellation Energy Nuclear Group, Docket No. ER10‐2179, market‐based 

rate triennial filing, December 30, 2013. 

» Affidavit on behalf of Exelon, Docket No. ER12‐2178, market‐based rate triennial filing, 

December 30, 2013. 

» Affidavit on behalf of Dominion, Docket No. ER13‐434, market‐based rate triennial filing, 

December 30, 2013. 

» Affidavit on behalf of Brookfield Companies, Docket No. ER10‐2895, market‐based rate triennial 

filing, December 30, 2013. 
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» Affidavit on behalf of Oklahoma Gas & Electric, Docket No. ER14‐882, notification of change in 

status/tariff filing, December 30, 2013. 

» Affidavit on behalf of AES Corp, Docket No. ER10‐3415, market‐based rate triennial filing, 

December 26, 2013. 

» Affidavit on behalf of JPMorgan, Docket No. ER10‐2331, market‐based rate triennial filing, 

December 23, 2013. 

» Affidavit on behalf of Northeast Utilities, Docket No. ER10‐1801, market‐based rate triennial 

filing, December 20, 2013. 

» Affidavit on behalf of Iberdrola, Docket No. ER10‐2822, market‐based rate triennial filing, 

December 20, 2013. 

» Affidavit on behalf of PHI, Docket No. ER10‐2997, market‐based rate triennial filing, December 

20, 2013. 

» Affidavit on behalf of Essential Power, Docket No. ER12‐952, market‐based rate triennial filing, 

December 20, 2013. 

» Affidavit on behalf of Empire District, Docket No. ER14‐793, notification of change in status/tariff 

filing, December 20, 2013. 

» Affidavit on behalf of Westar Energy, Inc., Docket No. ER14‐724, notification of change in 

status/tariff filing, December 19, 2013. 

» Affidavit on behalf of Alpha Gen Power, LLC, Docket No. ER14‐630, market‐based rate 

application, December 16, 2013. 

» Affidavit on behalf of Black Bear Hydro Partners, LLC, Docket No. EC14‐28, application for 

authorization of disposition of jurisdictional facilities, November 14, 2013. 

» Affidavit on behalf of Sierra Pacific Power Company, Docket No. ER10‐2474, notification of 

change in status, November 4, 2013. 

» Affidavit on behalf of ECP, Docket No. ER11‐3859, notification of change in status, September 30, 

2013. 

» Affidavit on behalf of Steele Flats Wind Project, LLC, Docket No. ER13‐2474, market‐based rate 

application, September 27, 2013. 

» Affidavit on behalf of Tuscola Wind II, LLC, Docket No. ER13‐2458, market‐based rate 

application, September 26, 2013. 

» Affidavit on behalf of Pheasant Run Wind, LLC and Pheasant Run Wind II, LLC, Docket Nos. 

ER13‐2461‐2, market‐based rate applications, September 26, 2013. 

» Affidavit on behalf of TPF II and USPG Holdings, LLC, Docket No. EC13‐154, application for 

authorization of disposition of jurisdictional facilities, September 25, 2013. 

» Affidavit on behalf of Seneca Generation, LLC et al., Docket Nos. ER13‐2316‐9, market‐based rate 

applications, September 4, 2013. 
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» Affidavit on behalf of Seneca Generation, LLC et al., Docket No. EC13‐143, application for 

authorization of disposition of jurisdictional facilities, September 4, 2013. 

» Supplemental Affidavit on behalf of MidAmerican Energy (Silver Merger Sub, Inc.), Docket No. 

EC13‐128, application for authorization of disposition of jurisdictional facilities, August 17, 2013. 

» Affidavit on behalf of Desert Sunlight 250, LLC and Desert Sunlight 300, LLC, Docket Nos. ER13‐

1991‐2, market‐based rate applications, July 17, 2013. 

» Affidavit on behalf of MidAmerican Energy (Silver Merger Sub, Inc.), Docket No. EC13‐128, 

application for authorization of disposition of jurisdictional facilities, July 12, 2013. 

» Affidavit on behalf of Calpine Southwest MBR Sellers, Docket No. ER10‐1942, market‐based rate 

triennial filing, July 1, 2013.  

» Affidavit on behalf of NextEra Companies, Docket No. ER10‐1847, market‐based rate triennial 

filing, July 1, 2013.  

» Affidavit on behalf of Wayzata Entities, Docket No. ER10‐1777, market‐based rate triennial filing, 

July 1, 2013.  

» Affidavit on behalf of AES MBR Affiliates, Docket No. ER10‐3415, market‐based rate triennial 

filing, July 1, 2013.  

» Affidavit on behalf of Sierra Pacific Power Company, et al. under ER10‐2474, Docket No. ER10‐

24744, market‐based rate triennial filing, July 1, 2013. 

» Affidavit on behalf of NorthWestern Corporation, Docket No. ER11‐1858, market‐based rate 

triennial filing, July 1, 2013. 

» Affidavit on behalf of SGOC Southwest MBR Sellers, Docket No. ER10‐2864, market‐based rate 

triennial filing, June 28, 2013. 

» Affidavit on behalf of GWF Energy LLC, et al. Docket No. ER10‐3301, market‐based rate triennial 

filing, June 28, 2013. 

» Affidavit on behalf of NV Energy, Inc., application for approval of internal reorganization, 

Docket No. EC13‐113, May 31, 2013. 

» Affidavit on behalf of Midwest Generation, LLC, Docket No. EC13‐103, application for 

authorization of disposition of jurisdictional facilities, May 6, 2013. 

» Affidavit of behalf of Nevada Power Company (with Matthew E. Arenchild), Docket No. EC13‐

96, application for authorization of disposition of jurisdictional facilities, April 17, 2013. 

» Affidavit of behalf of Dynegy Inc., Docket No. EC13‐93, application for authorization of 

disposition of jurisdictional facilities, April 16, 2013. 

» Application on behalf of Florida Power & Light Company, Docket No. EC13‐91, application for 

authorization of disposition of jurisdictional facilities, April 12, 2013. 

» Affidavit on behalf of Blythe Energy LLC, et al., Docket No. EC13‐89, application for 

authorization of disposition of jurisdictional facilities, April 2, 2013. 
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» Affidavit on behalf of New Harquahala Generating Company, LLC, Docket No. ER10‐3310, 

market‐based rate triennial filing, March 29, 2013. 

» Affidavit on behalf of Dominion Energy Brayton Point, et al., Docket No. EC13‐82, application for 

authorization of disposition of jurisdictional facilities, March 21, 2013. 

» Affidavit on behalf of Duke Energy Carolinas, LLC et al., Docket No. ER10‐2566, et al., notice of 
change in status, January 29, 2013. 

» Affidavit on behalf of CCI Roseton LLC, Docket No. ER13‐773, market‐based rate application, 

January 17, 2013. 

» Affidavit on behalf of CCI Roseton LLC, Docket No. EC13‐63, application for authorization of 

disposition of jurisdictional facilities, January 16, 2013. 

» Affidavit on behalf of Calpine Oneta Power, LLC, Docket No. ER11‐3777, et al., market‐based rate 

triennial filing, December 31, 2012. 

» Affidavit on behalf of NextEra Energy Companies, Docket No. ER12‐569, et al., market‐based rate 

triennial filing, December 27, 2012. 

» Affidavit on behalf of Nevada Power Company, Docket No. ER10‐2474, market‐based rate 

triennial filing, December 26, 2012. 

» Testimony on behalf of Powerex Corp re Puget Sound Energy, Inc v. All Jurisdictional Sellers of 

Energy & Capacity, Docket No. EL01‐10, December 17, 2012.  

» Affidavit on behalf of AES Beaver Valley, LLC, Docket No. ER13‐442, market‐based rate 

application, November 21, 2012. 

» Affidavit on behalf of Broad River Energy LLC, et al., Docket No. EC13‐42, application for 

authorization of disposition of jurisdictional facilities, November 16, 2012. 

» Affidavit on behalf of Westar Energy, Inc., Docket No. ER10‐2507, notice of change in status, 

October 29, 2012. 

» Affidavit on behalf of Homer City Generation, L.P., Docket No. ER13‐55, market‐based rate 

application, October 9, 2012. 

» Affidavit on behalf of Homer City Generation, L.P., et al., Docket No. EC13‐9, application for 

authorization of disposition of jurisdictional facilities, October 9, 2012. 

» Affidavit on behalf of GenOn Marsh Landing, LLC, Docket No. ER12‐2545, market‐based rate 

application, August 29, 2012. 

» Affidavit on behalf of High Mesa Energy, LLC, Docket No. ER12‐2528, market‐based rate 

application, August 27, 2012. 

» Affidavit on behalf of Brandon Shores LLC, et al., Docket No. EC12‐137, application for 

authorization of disposition of jurisdictional facilities, August 23, 2012. 

» Affidavit on behalf of North Sky River Energy, LLC, Docket No. ER12‐2444, market‐based rate 

application, August 14, 2012. 
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» Affidavit on behalf of Duke Energy Carolinas, LLC et al., Docket No. ER10‐2566, et al., notice of 
change in status, August 1, 2012. 

» Affidavit on behalf of Canandaigua Power Partners, LLC et al., Docket No. ER10‐2460, notice of 

change in status, July 16, 2012. 

» Affidavit on behalf of Limon Wind I and Limon Wind II, LLC, Docket Nos. ER12‐2225 and ‐2226, 

market‐based rate application, July 10, 2012. 

» Affidavit on behalf of Ensign Wind, LLC, Docket No. ER12‐2227, market‐based rate application, 

July 10, 2012. 

» Affidavit on behalf of NextEra Energy Companies, Docket No. ER10‐1836, et al., market‐based 

rate triennial filing, July 2, 2012. 

» Affidavit on behalf of Iberdrola Renewables, LLC, et al., Docket No. ER10‐2994, et al., market‐

based rate triennial filing, June 29, 2012. 

» Affidavit on behalf of The Empire District Electric Company, Docket No. ER10‐2738, market‐

based rate triennial filing, June 29, 2012. 

» Affidavit on behalf of Wisconsin Electric Power Company, Docket No. ER10‐2563, market‐based 

rate triennial filing, June 29, 2012. 

» Affidavit on behalf of Baltimore Gas and Electric Company, et al., Docket No. ER10‐2172, et al., 

market‐based rate triennial filing, June 29, 2012. 

» Affidavit on behalf of Westar Energy, Inc., Docket No. ER12‐2124, market‐based rate triennial 

filing, June 28, 2012. 

» Affidavit on behalf of Duke Energy Beckjord, LLC, et al., Docket No. ER12‐1946 et al., market‐

based rate application, June 5, 2012. 

» Affidavit on behalf of Minco Wind III, LLC, Docket No. ER12‐1880, market‐based rate 

application, May 31, 2012. 

» Affidavit on behalf of Tuscola Bay Wind, LLC, Docket No. ER12‐1660, market‐based rate 

application, April 30, 2012. 

» Affidavit on behalf of Powerex Corp., Docket No. ER11‐2664, notice of change in status, April 13, 

2012. 

» Affidavit on behalf of Safe Harbor Water Power Corporation, Docket No. ER11‐2780, notice of 

change in status, April 11, 2012. 

» Affidavit on behalf of Hot Spring Power Company, LLC, Docket No. EC12‐87, application for 

authorization of disposition of jurisdictional facilities, March 28, 2012. 

» Affidavit on behalf of High Majestic Wind II, LLC, Docket No. ER12‐1228, market‐based rate 

application, March 8, 2012. 

» Affidavit on behalf of Duke Energy Indiana, Inc. et al., Docket No. ER10‐2034 et al., notice of 

change in status, January 31, 2012. 
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» Affidavit on behalf of CPV Cimarron Renewable Energy Company, LLC, Docket No. ER12‐775, 

market‐based rate application, January 6, 2012. 

» Affidavit on behalf of LS Power Marketing, LLC, et al., Docket No. ER10‐2739, et al., market‐

based rate triennial filing, January 3, 2012. 

» Affidavit on behalf of Auburndale Peaker Energy Center, LLC, et al., Docket No. ER10‐1945, et 

al., market‐based rate triennial filing, January 3, 2012. 

» Affidavit on behalf of Duke Energy Indiana, Inc., et al., Docket No. ER10‐2034, et al., market‐

based rate triennial filing, December 28, 2011. 

» Affidavit on behalf of Northern Indiana Public Service Company, Docket No. ER10‐1781, market‐

based rate triennial filing, December 28, 2011. 

» Affidavit on behalf of Baltimore Gas and Electric Company, et al., Docket No. ER10‐2172, et al., 

market‐based rate triennial filing, December 28, 2011. 

» Affidavit on behalf of Duke Energy Carolinas, LLC Docket No. ER10‐2566, notice of change in 

status, December 27, 2011. 

» Affidavit on behalf of AEE2, L.L.C., et al., Docket No. ER10‐3142, et al., market‐based rate 

triennial filing, December 23, 2011. 

» Affidavit on behalf of Exelon Generation Company, LLC, et al., Docket No. ER10‐1144, et al., 

market‐based rate triennial filing, December 23, 2011. 

» Affidavit on behalf of AEE2, L.L.C., et al., Docket No. ER10‐3142, et al., notice of change in status, 

December 23, 2011. 

» Affidavit on behalf of Perrin Ranch, LLC, Docket No. ER12‐676, market‐based rate application, 

December 22, 2011. 

» Affidavit on behalf of GenOn Energy Management, LLC, et al., Docket No. ER10‐1869, et al., 

market‐based rate triennial filing, December 16, 2011. 

» Affidavit on behalf of Blackwell Wind, LLC, Docket No. ER12‐569, market‐based rate application, 

December 7, 2011. 

» Affidavit on behalf of Bluegrass Generation Company, L.L.C. et al., Docket No. EC12‐29, 

application for authorization of disposition of jurisdictional facilities, November 14, 2011. 

» Affidavit on behalf of Dynegy Danskammer, L.L.C., et al., Docket No. EC12‐27, application for 

authorization of disposition of jurisdictional facilities, November 8, 2011. 

» Affidavit on behalf of LSP Energy Limited Partnership, et al., Docket No. EC12‐19, application for 

authorization of disposition of jurisdictional facilities, November 1, 2011.  

» Affidavit on behalf of Tenaska Power Management, LLC, Docket No. ER12‐60, market‐based rate 

application, October 11, 2011. 

» Testimony on behalf of Florida Power & Light Company, Docket No. ER12‐46, October 7, 2011. 

» Affidavit on behalf of Montezuma Wind II, LLC and Vasco Winds, LLC, Docket No. ER11‐4677 

and ER11‐4678, market‐based rate applications, September 28, 2011. 
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» Affidavit of Amsterdam Generating Company, LLC, et al. under Docket No. EC11‐118, 

application for authorization of disposition of jurisdictional facilities, September 9, 2011. 

» Affidavit on behalf of Minco Wind II, LLC, Docket No. ER11‐4428, market‐based rate application, 

September 2, 2011. 

» Affidavit on behalf of Osage Wind, LLC, Docket No. ER11‐4363, market‐based rate application, 

August 24, 2011. 

» Affidavit on behalf of Baltimore Gas and Electric Company, et al., Docket No. ER10‐2172, et al. 

and Calvert Cliffs Nuclear Power Plant, LLC, et al. Docket No. ER10‐2179, et al. Notice of Change 

in Status, August 19, 2011. 

» Affidavit on behalf of Michigan Wind II, LLC, Docket No. ER11‐3989, market‐based rate 

application, August 17, 2011. 

» Affidavit on behalf of Morgan Stanley Capital Group, Docket No. EC11‐97, application for 

authorization of disposition of jurisdictional facilities, July 22, 2011. 

» Affidavit on behalf of Calpine Energy Services, L.P., et al., Docket No. ER10‐2042, et al., 

Supplemental market‐based rate filing, July 22, 2011. 

» Affidavit on behalf of South Carolina Electric & Gas Co, Docket No. ER10‐2498, market‐based 

rate triennial filing, July 14, 2011. 

» Affidavit on behalf of Duke Energy Carolinas, LLC, Docket No. ER10‐2566, market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of North Allegheny Wind, LLC, Docket No. ER10‐1330, et al.., market‐based 

rate triennial filing, June 30, 2011. 

» Affidavit on behalf of NextEra Energy Companies, Docket No. ER10‐1838, market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of NextEra Energy Companies, Docket No. ER10‐1852, market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of AES MBR Affiliates, Docket No. ER10‐3142 et al., market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of MATEP Limited Partnership, Docket No. ER10‐3194, market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of Morgan Stanley Capital Group Inc., Docket No. ER94‐1384 et al., market‐

based rate triennial filing, June 30, 2011. 

» Affidavit on behalf of Louisville Gas and Electric Company et al., Docket No. ER10‐1511 et al., 

market‐based rate triennial filing, June 30, 2011. 

» Affidavit on behalf of Progress Companies, Docket No. ER10‐1760 et al., market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of Mojave Solar, LLC, Docket No. ER11‐3917, market‐based rate application, 

June 29, 2011. 
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» Affidavit on behalf of GDF SUEZ Northeast MBR Sellers, Docket No. ER10‐2670 et al., market‐

based rate triennial filing, June 24, 2011. 

» Affidavit on behalf of Alcoa Companies, Docket No. ER10‐3069 et al., market‐based rate triennial 

filing, June 23, 2011. 

» Affidavit on behalf of Northwestern Corporation, Docket No. EC11‐88, application for 

authorization of disposition of jurisdictional facilities, June 6, 2011. 

» Testimony, with Joe D. Pace, on behalf of Exelon Corporation and Constellation Energy Group, 

Inc., Docket No. EC11‐83, merger application, May 20, 2011. 

» Affidavit on behalf of The AES Corporation and DPL Inc., Docket No. EC11‐81, application for 

authorization of disposition of jurisdictional facilities, May 18, 2011. 

» Affidavit on behalf of Wildcat Power Holdings, LLC, Docket No. ER11‐3336, market‐based rate 

application, April 15, 2011. 

» Affidavit on behalf of TPF Generation Holdings, LLC, University Park Energy, LLC, and LSP 

Park Generating, LLC, Docket No. EC11‐61, application for authorization of disposition of 

jurisdictional facilities, April 4, 2011. 

» Affidavit on behalf of Entegra Power Group LLC, Gila River Power, L.P., and Wildcat Power 

Holdings, LLC, Docket No. EC11‐54, application for authorization of disposition of jurisdictional 

facilities, May 22, 2011. 

» Affidavit on behalf of Safe Harbor Water Power Corporation, Docket No. ER11‐2780, market‐

based rate triennial filing, January 28, 2011. 

» Supplemental Affidavit on behalf of NorthWestern Corp et al., Docket No. ER03‐329‐010 et al., 

triennial market‐based rate update, January 21, 2011. 

» Affidavit on behalf of Mountain View Power Partners IV, LLC, Docket No. ER11‐2701, market‐

based rate application, January 19, 2011. 

» Affidavit on behalf of Calpine Energy Services, L.P., et al., Docket No. ER10‐2042, et al., market‐

based rate triennial filing, January 3, 2011. 

» Affidavit on behalf of J.P. Morgan Ventures Energy Corporation, Docket No. ER05‐1232, market‐

based rate triennial filing, December 31, 2010. 

» Affidavit on behalf of the Exelon MBR Companies, Docket No. ER10‐1048, et al., market‐based 

rate triennial filing, December 30, 2010. 

» Affidavit on behalf of First Wind Energy Marketing, LLC, et al., Docket No. ER09‐1549, et al. , 

market‐based rate application, December 30, 2010. 

» Affidavit on behalf of the IRI MBR Companies, Docket No. ER11‐2462, et al., market‐based rate 

triennial filing, December 29, 2010. 

» Affidavit on behalf of Green Mountain Power Corporation, Docket No. ER01‐989, market‐based 

rate triennial filing, December 29, 2010. 
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» Affidavit on behalf of Baltimore Gas and Electric Company et al., Docket Nos. ER10‐2172 et al., 

market‐based rate triennial filing, December 29, 2010. 

» Affidavit on behalf of Dominion Resources Services, Inc., on behalf of Virginia Electric and Power 

Company and affiliates, Docket No. ER01‐468, et al., market‐based rate triennial filing, December 

27, 2010. 

» Affidavit on behalf of NextEra Companies, Docket No. ER98‐2494, et al., market‐based rate 

triennial filing, December 27, 2010. 

» Affidavit on behalf of Atlantic City Electric Company et al., Docket No. ER96‐1351 et al., market‐

based rate triennial filing, December 27, 2010. 

» Affidavit on behalf of Allegheny Companies, Docket No. ER11‐2481 et al., market‐based rate 

triennial filing, December 27, 2010. 

» Affidavit on behalf of Red Mesa Wind, LLC, Docket No. ER11‐2192, market‐based rate 

application, November 25, 2010. 

» Affidavit on behalf of Duke Energy Vermillion II, LLC; Duke Energy Hanging Rock II, LLC; 

Duke Energy Lee II, LLC; Duke Energy Washington II, LLC; Duke Energy Fayette II, LLC; Docket 

Nos. ER11‐ 2063‐6 and 2069, market‐based rate application, November 10, 2010. 

» Affidavit on behalf of Elk City II Wind, LLC, Docket No. ER11‐2037, market‐based rate 

application, November 5, 2010. 

» Affidavit on behalf of AES Laurel Mountain, LLC, Docket No. ER11‐2036, market‐based rate 

application, November 5, 2010. 

» Supplemental Affidavit on behalf of GDF SUEZ S.A. and International Power Plc, Docket No. 

EC10‐98, application for authorization of disposition of jurisdictional facilities, October 29, 2010. 

» Supplemental Affidavit on behalf of NorthWestern Corp et al., Docket No. ER03‐329‐010 et al., 

triennial market‐based rate update, October 18, 2010. 

» Supplemental Affidavit on behalf of Fore River Development, LLC, et al., Docket No. EC10‐85, 

application for authorization of disposition of jurisdictional facilities, October 8, 2010. 

» Affidavit on behalf of Harbor Gen Holdings, LLC, et al., Docket No. EC11‐3, application for 

authorization of disposition of jurisdictional facilities, October 6, 2010. 

» Affidavit on behalf of Ashtabula Wind III, LLC, Docket No. ER11‐26, market‐based rate 

application, October 5, 2010. 

» Affidavit on behalf of LSP Safe Harbor Holdings, LLC, Docket No. ER11‐27, market‐based rate 

application, October 5, 2010. 

» Affidavit on behalf of Exelon Corporation, et al., Docket No. EC10‐105, application for 

authorization of disposition of jurisdictional facilities, September 30, 2010. 

» Supplemental Affidavit on behalf of Constellation Mystic Power, LLC, Docket No. ER10‐2281, 

September 23, 2010. 
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» Affidavit on behalf of GDF SUEZ S.A. and International Power Plc, Docket No. EC10‐98, 

application for authorization of disposition of jurisdictional facilities, September 23, 2010. 

» Affidavit on behalf of Minco Wind, LLC, Docket No. ER10‐2720, market‐based rate application, 

September 17, 2010. 

» Affidavit on behalf of Baldwin Wind, LLC, Docket No. ER10‐2551, market‐based rate application, 

September 7, 2010. 

» Affidavit on behalf of Fore River Development, LLC, et al., Docket No. EC10‐85, application for 

authorization of disposition of jurisdictional facilities, August 18, 2010. 

» Affidavit on behalf of Constellation Mystic Power, LLC, Docket No. ER10‐2281, market‐based 

rate application, August 18, 2010. 

» Affidavit on behalf of Calpine Mid‐Atlantic Marketing, LLC, Docket No. ER10‐2029, market‐

based rate application, July 29, 2010. 

» Affidavit on behalf of Sundevil Power Holdings, LLC, Docket No. ER10‐1777, market‐based rate 

application, July 14, 2010. 

» Supplemental affidavit on behalf of Shell Energy North America (US), Docket No. ER08‐656, 

triennial market‐based rate update, July 9, 2010. 

» Affidavit on behalf of NextEra Companies, Docket No. ER02‐2018 et al., triennial market‐based 

rate update, June 30, 2010. 

» Affidavit on behalf of NorthWestern Corp et al., Docket No. ER03‐329 et al., triennial market‐

based rate update, June 30, 2010. 

» Affidavit on behalf of Mirant, Docket No. ER01‐1270 et al., triennial market‐based rate update, 

June 30, 2010. 

» Affidavit on behalf of CalPeak Entities and Tyr Energy, LLC, Docket No. ER06‐1331, et al., 

triennial market‐based rate update, June 30, 2010. 

» Affidavit on behalf of Starwood Power‐Midway, Docket No. LLC under ER08‐110, triennial 

market‐based rate update, June 30, 2010. 

» Affidavit on behalf of J.P. Morgan Ventures Energy Corporation and BE CA LLC in ER05‐1232, et 

al., triennial market‐based rate update, June 30, 2010. 

» Affidavit on behalf of AES 2, L.L.C., et al. Docket No. ER99‐2284, et al., triennial market‐based 

rate update, June 29, 2010. 

» Affidavit on behalf of Sierra Pacific Power Company and Nevada Power Company, Docket No. 

ER01‐1527 et al., triennial market‐based rate update, June 28, 2010. 

» Affidavit on behalf of Dynegy Marketing and Trade, LLC, et al., Docket No. ER09‐629, et al., 

triennial market power update, June 23, 2010. 

» Affidavit on behalf of Mirant Corporation and RRI Energy, Inc., application for authorization to 

transfer jurisdictional facilities, Docket No. EC10‐70, May 14, 2010. 
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» Affidavit on behalf of New Development Holdings, LLC et al., application for authorization to 

transfer jurisdictional facilities, Docket No.  EC10‐64, May 6, 2010. 

» Supplemental affidavit on behalf of JPMorgan Chase, Docket No. ER07‐1358 et al., notice of 

change in status regarding market‐based rate authorization, April 16, 2010. 

» Supplemental affidavit on behalf of Shell Energy North America (US), Docket No. ER08‐656, 

triennial market‐based rate update, April 12, 2010. 

» Supplemental affidavit on behalf of Dogwood Energy LLC, Docket No. ER07‐312, triennial 

market‐based rate update, April 9, 2010. 

» Affidavit on behalf of Big Horn Wind Project LLC and Juniper Canyon Wind Power LLC, Docket 

Nos. ER10‐974 and 975, market‐based rate application, March 31, 2010. 

» Affidavit on behalf of CER Generation, LLC Docket No. ER10‐662, market‐based rate application, 

March 19, 2010. 

» Affidavit on behalf of Calpine Corporation, Docket No. ER00‐3562 et al., triennial market‐based 

rate update, March 16, 2010. 

» Affidavit on behalf of NV Energy, Docket No. ER01‐1529 et al., triennial market‐based rate 

update, March 8, 2010. 

» Affidavit on behalf of Day County Wind, LLC, Docket No. ER10‐825, market‐based rate 

application, March 4, 2010. 

» Affidavit on behalf of Dogwood Energy LLC, Docket No. ER07‐312, triennial market‐based rate 

update, March 1, 2010. 

» Affidavit on behalf of NextEra Companies, Docket No. ER10‐149 et al., triennial market‐based 

rate update, March 1, 2010. 

» Supplemental affidavit on behalf of The Empire District Company, Docket No. ER99‐1757, 

triennial market‐based rate update, February 22, 2010. 

» Supplemental affidavit on behalf of Oklahoma Gas and Electric Company & OGE Energy 

Resources, Inc., Docket No. ER98‐511 and ER97‐4345, triennial market‐based rate update, 

February 19, 2010. 

» Supplemental affidavit on behalf of Westar Energy, Inc., ER98‐2157 et al., triennial market‐based 

rate update, February 18, 2010. 

» Affidavit on behalf of AES ES Westover, LLC, Docket No. ER10‐712, market‐based rate 

application, February 5, 2010. 

» Affidavit on behalf of RRI Florida MBR Companies, Docket No ER09‐1110 et al. notice of change 

in status regarding market‐based rate authorization, February 1, 2010.  

» Affidavit on behalf of Wolverine Power Supply Cooperative, Inc. and FirstEnergy Generation 

Corp., Docket No. EC10‐41, January 21, 2010. 

» Affidavit on behalf of FPL Energy Illinois Wind, LLC, Docket No. ER10‐402, market‐based rate 

application, December 10, 2009. 
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» Affidavit on behalf of NextEra Companies, Docket No. ER09‐832, et al., notice of change in status 

regarding market‐based rate authorization, December 7, 2009.  

» Affidavit on behalf of Garden Wind, LLC, Docket No. ER10‐296 and Crystal Lake Wind III, LLC, 

Docket No. ER10‐297, market‐based rate application, November 23, 2009. 

» Affidavit on behalf of Stateline II, LLC, Docket No. ER10‐256, market‐based rate application, 

November 16, 2009. 

» Affidavit on behalf of Elk City Wind, LLC, Docket No. ER10‐149, market‐based rate application, 

November 2, 2009. 

» Affidavit on behalf of Alcoa Power Generating, Inc. et al., Docket No. ER07‐496 et al., triennial 

market‐based rate update, October 30, 2009. 

» Affidavit on behalf of CPV Keenan II Renewable Energy Co, LLC, Docket No. ER10‐64, market‐

based rate application, October 16, 2009. 

» Supplemental Affidavit on behalf of Florida Power & Light Co et al., Docket No. ER97‐3359 et al., 

triennial market‐based rate update, October 7, 2009. 

» Affidavit on behalf of High Majestic Wind Energy Center, LLC, Butler Ridge Wind Energy 

Center, LLC, and Wessington Wind Energy Center, LLC, Docket Nos. ER10‐1‐3, market‐based 

rate applications, October 6, 2009. 

» Affidavit on behalf of Powerex Corp. in State of California, ex rel. Lockyer v. British Columbia 

Power Exchange Corp., et al., Docket No. EL02‐71, September 17, 2009. 

» Affidavit on behalf of Alcoa Power Generating, Inc. et al., Docket No. ER07‐496 et al., triennial 

market‐based rate update, September 14, 2009. 

» Affidavit on behalf of Powerex Corp. in State of California, ex rel. Edmund G. Brown, Attorney 

General for the State of California v. Powerex Corp. (f/k/a British Columbia Power Exchange 

Corp.), et al., Docket No. EL09‐56, September 3, 2009. 

» Affidavit on behalf of Ashtabula Wind II, LLC, Docket No. ER09‐1656, market‐based rate 

application, September 1, 2009. 

» Affidavit on behalf of Oklahoma Gas and Electric Company et al., Docket No. ER98‐511 et al., 

triennial market power update, July 30, 2009. 

» Affidavit on behalf of Westar Energy, Inc & Kansas Gas and Electric Company, Docket No. ER98‐

2157 et al., triennial market power update, July 30, 2009. 

» Affidavit on behalf of The Empire District Electric Company, Docket No .ER99‐1757, triennial 

market power update, July 30, 2009. 

» Affidavit on behalf of NextEra Companies, Docket No. ER08‐1297, et al., triennial market power 

update, June 30, 2009. 

» Affidavit on behalf of Calpine Energy Services, L.P., et al., Docket No. ER00‐3562, et al. triennial 

market power update, June 30, 2009. 
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» Affidavit on behalf of Dominion Energy Kewaunee, Inc., Docket No. ER04‐318, triennial market 

power update, June 30, 2009. 

» Affidavit on behalf of CinCap IV, LLC, Docket No. ER05‐1372 et al., triennial market power 

update, June 30, 2009. 

» Affidavit on behalf of Wisconsin Electric Power Company, Docket No. ER98‐855, triennial market 

power update, June 30, 2009. 

» Affidavit on behalf of J.P. Morgan Ventures Energy Corporation, et al., Docket No. ER05‐1232, et 

al., triennial market power update, June 30, 2009. 

» Affidavit on behalf of Iberdrola Renewables, Inc et al., Docket No. ER08‐912 et al., triennial 

market power update, June 30, 2009. 

» Affidavit on behalf of Exelon Generation Co, LLC et al., Docket No. ER00‐3251 et al., triennial 

market power update, June 30, 2009. 

» Affidavit on behalf of Dynegy Marketing and Trade, LLC, et al., Docket No. ER09‐629, et al., 

triennial market power update, June 26, 2009. 

» Affidavit on behalf of GenConn Middletown, LLC and GenConn Devon, LLC, Docket Nos. ER09‐

1300‐1301, market‐based rate application, June 15, 2009. 

» Affidavit on behalf of Northern Colorado Wind Energy, Docket No. ER09‐1297, market‐based 

rate application, June 12, 2009. 

» Affidavit on behalf of Fox Energy Company LLC, Docket No. ER03‐983, triennial market power 

update, June 3, 2009. 

» Affidavit on behalf of the KGen Companies, Docket No .ER04‐1181 et al., market‐based rate 

change in status filing, April 2, 2009. 

» Affidavit on behalf of Victory Garden Phase IV, LLC, Sky River LLC, FPL Energy Cabazon Wind 

LLC, Docket Nos. ER09‐900‐902, market‐based rate application, April 1, 2009. 

» Affidavit on behalf of the KGen Companies, Docket No. EC07‐30 et al., March 31, 2009. 

» Affidavit on behalf of TransAlta Energy Marketing Corporation, Docket No. ER09‐884, market‐

based rate application, March 25, 2009. 

» Affidavit on behalf of NorthWestern Energy, Docket No. ER03‐329, triennial market‐based rate 

update, December 30, 2008. 

» Affidavit on behalf of Calpine Corporation re Broad River Energy LLC et al., Docket No. ER00‐38 

et al., triennial market‐based rate update, December 30, 2008. 

» Affidavit on behalf of Constellation MBR Entities, Docket No. ER99‐2948 et al., triennial market‐

based rate update, December 30, 2008. 

» Affidavit on behalf of LS Power Marketing, LLC, Docket No. ER96‐1947 et al., triennial market‐

based rate update, December 29, 2008. 

» Affidavit on behalf of Tenaska Alabama Partners, L.P., et al., Docket No. ER00‐840 et al., triennial 

market‐based rate update, December 24, 2008. 
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» Affidavit on behalf of Bluegrass Generation Company, LLC., et al., Docket No. ER02‐506 et al., 

triennial market‐based rate update, December 24, 2008 

» Affidavit on behalf of KGen Hinds, LLC, et al., Docket No. ER04‐1181 et al., triennial market‐

based rate update, December 23, 2008 

» Affidavit on behalf of Reliant SE MBR Entities, FERC Docket No. ER05‐143 et al., triennial 

market‐based rate update, December 23, 2008. 

» Affidavit on behalf of Exelon Generation Company, LLC, Docket No. ER00‐3251 triennial market‐

based rate update, December 18, 2008. 

» Affidavit on behalf of Northern Indiana Public Service Co. et al., Docket No. ER00‐2173 et al., 

triennial market‐based rate update, December 18, 2008. 

» Affidavit on behalf of Duke Energy Indiana, Inc., et al., Docket No. ER07‐189 et al., triennial 

market‐based rate update, December 17, 2008. 

» Affidavit on behalf of Shady Hills Power Company, LLC, Docket No. ER02‐527, triennial market‐

based rate update, December 4, 2008. 

» Affidavit on behalf of Farmers City Wind, LLC, Docket No. ER09‐31, market‐based rate 

application, October 6, 2008. 

» Affidavit on behalf of Elm Creek Wind, LLC, Docket No. ER09‐30, market‐based rate application, 

October 6, 2008. 

» Affidavit on behalf of Dynegy Marketing and Trade, Docket No. ER09‐20, market‐based rate 

application, October 6, 2008. 

» Affidavit on behalf of LS Power Development, LLC and Luminus Management, LLC, Docket No. 

EC08‐126, September 24, 2008. 

» Affidavit on behalf of Public Utility District 2 of Grant County, WA, in NorthWestern 

Corporation, in connection with market‐based rates for ancillary services, Docket No. ER08‐1529, 

September 12, 2008. 

» Affidavit on behalf of LG&E Energy Marketing Inc. et al., Docket No. ER94‐1188 et al., triennial 

market‐based rate update, September 2, 2008. 

» Affidavit on behalf of Alcoa Power Generating, Inc. et al., Docket No. ER07‐496 et al., triennial 

market‐based rate update, September 2, 2008. 

» Affidavit on behalf of Calpine Corporation re Bethpage Energy Center 3, LLC et al., Docket No. 

ER04‐1099 et al., September 2, 2008. 

» Supplemental Affidavit on behalf of Virginia Electric and Power Co. et al., Docket No. ER01‐468 

et al., triennial market‐based rate update, September 2, 2008. 

» Affidavit on behalf of South Carolina Electric & Gas Company, Docket No. ER96‐1085, triennial 

market‐based rate update, September 2, 2008. 

» Affidavit on behalf of Florida Power & Light Co et al., Docket No. ER97‐3359 et al., triennial 

market‐based rate update, September 2, 2008. 
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» Affidavit on behalf of Progress Energy Inc. et al., Docket No. ER99‐2311 et al., triennial market‐

based rate update, September 2, 2008. 

» Affidavit on behalf of the EME Companies, Docket No. ER96‐2652 et al., triennial market‐based 

rate update, August 29, 2008. 

» Affidavit on behalf of Bridgeport Energy, LLC et al., Docket No. ER98‐2783. triennial market‐

based rate update, August 29, 2008. 

» Affidavit on behalf of Duke Energy Carolinas, LLC, Docket No. ER07‐188, triennial market‐based 

rate update, August 29, 2008. 

» Supplemental Affidavit on behalf of PHI Entities, Docket No. ER96‐1361 et al., triennial market‐

based rate update, August 21, 2008. 

» Supplemental Affidavit on behalf of Constellation MBR Entities, Docket No. ER99‐2948 et al., 

triennial market‐based rate update, August 18, 2008. 

» Supplemental Affidavit on behalf of Exelon MBR Companies, Docket No. ER00‐3251 et al., 

triennial market‐based rate update, August 15, 2008. 

» Affidavit on behalf of Fowler Ridge Wind Farm, LLC, Docket No. ER08‐1323, application for 

market‐based rates, August 1, 2008. 

» Affidavit on behalf of FPL Energy, LLC, Docket No. ER08‐1300 et al., application for market‐

based rates, July 24, 2008. 

» Affidavit on behalf of Naturener Montana Wind Energy, LLC, Docket No. ER08‐1261, application 

for market‐based rates, July 15, 2008. 

» Affidavit on behalf of FPLE Companies, FERC Docket No. ER02‐2559 et al., triennial market‐

based rate update, June 30, 2008. 

» Affidavit on behalf of Duke Energy MBR Companies, FERC Docket No. ER07‐189 et al., triennial 

market‐based rate update, June 30, 2008. 

» Affidavit on behalf of Bear Energy LP et al., FERC Docket No. ER06‐864 et al., triennial market‐

based rate update, June 30, 2008. 

» Affidavit on behalf of Reliant NE MBR Entities, FERC Docket No. ER00‐2129 et al., triennial 

market‐based rate update, June 30, 2008. 

» Affidavit on behalf of Noble Altona Windpark, LLC et al., FERC Docket No. ER06‐1409 et al., 

triennial market‐based rate update, June 30, 2008. 

» Affidavit on behalf of NRG Companies, FERC Docket No. ER97‐4281 et al., triennial market‐

based rate update, June 30, 2008. 

» Affidavit on behalf of BG Dighton Power, LLC et al., FERC Docket No. ER06‐1367 et al., triennial 

market‐based rate update, June 30, 2008. 

» Affidavit on behalf of Mirant Canal, LLC et al., FERC Docket No. ER01‐1268 et al., triennial 

market‐based rate update, June 30, 2008. 
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» Affidavit on behalf of CPV Liberty, LLC, FERC Docket No. ER07‐1193, triennial market‐based 

rate update, June 30, 2008. 

» Affidavit on behalf of Tenaska Energy, Inc. et al., FERC Docket No. ER02‐24 et al., triennial 

market‐based rate update, June 30, 2008. 

» Affidavit on behalf of Birchwood Power Partners LP et al., FERC Docket No. ER07‐501 et al., 

triennial market‐based rate update, June 27, 2008. 

» Affidavit on behalf of Wisconsin Electric Power Company, FERC Docket No. ER08‐1176, 

application for market‐based rates, June 27, 2008. 

» Affidavit on behalf of New Athens Generating Co., LLC and Millennium Power Partners, LP, 

triennial market‐based rate update, FERC Docket No. ER98‐830 et al., June 27, 2008. 

» Affidavit on behalf of Granite Ridge Energy, LLC, FERC Docket No. ER05‐287, triennial market‐

based rate update, June 27, 2008. 

» Affidavit on behalf of Astoria Generating Co. LP et al., FERC Docket No. ER99‐3168 et al., 

triennial market‐based rate update, June 24, 2008. 

» Affidavit on behalf of Duke Energy Carolinas, LLC, FERC Docket No. EC08‐94, application for 

sale of jurisdictional assets, May 30, 2008. 

» Supplemental Affidavit on behalf of Allegheny Energy Supply Company, LLC et al., triennial 

market‐based rate update, FERC Docket No. ER98‐1466, April 21, 2008. 

» Supplemental Affidavit on behalf of Baltimore Gas and Electric Company et al., triennial market‐

based rate update, FERC Docket No. ER99‐2948, April 21, 2008. 

» Affidavit on behalf of JPMorgan Chase & Co. and The Bear Stearns Companies Inc., application 

for sale of jurisdictional assets, FERC Docket No. EC08‐66, March 31, 2008. 

» Affidavit on behalf of Oklahoma Gas & Electric Company, et al., application for sale of 

jurisdictional assets, FERC Docket No. EC08‐58, March 20, 2008. 

» Affidavit on behalf of NRG Southaven, LLC et al., FERC Docket No. EC08‐57, March 20, 2008. 

» Affidavit on behalf of Shell Energy North America (US), LP, application for market‐based rates, 

FERC Docket No. ER08‐656, March 11, 2008. 

» Affidavit on behalf of EFS Parlin Holdings, LLC, application for market‐based rates, FERC 

Docket No. ER08‐649, March 10, 2008. 

» Affidavit on behalf of Safe Harbor Power Corporation, application for market‐based rates, FERC 

Docket No. ER08‐537, February 5, 2008. 

» Affidavit on behalf of Auburndale Peaker Energy Center, LLC et al., FERC Docket No. ER02‐

1633, change in status, January 31, 2008. 

» Affidavit on behalf of Calpine Corp. and LS Power Development, LLC et al., FERC Docket No. 

EC08‐39‐000, January 22, 2008. 

» Supplemental Affidavit on behalf of Langdon Wind, LLC, application for market‐based rate 

authority, FERC Docket No. ER08‐250‐000, January 15, 2008. 
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» Affidavit on behalf of AES Western Wind MV Acquisition, Docket No. EC08‐37, January 15, 2008. 

» Affidavit on behalf of Dominion Energy Marketing, Inc. et al., application for market‐based rate 

authority, FERC Docket No. ER01‐468, January 14, 2008. 

» Affidavit on behalf of Baltimore Gas and Electric Company et al., updated market‐based rate 

filing, FERC Docket No. ER99‐2948, January 14, 2008. 

» Affidavit on behalf of Allegheny Energy Supply Company, LLC et al., updated market‐based rate 

filing, FERC Docket No. ER98‐1466, January 14, 2008. 

» Affidavit on behalf of Exelon Generation Company, LLC et al., updated market‐based rate filing, 

FERC Docket No. ER00‐3251, January 14, 2008. 

» Affidavit on behalf of Pepco Holdings, Inc., et al., updated market‐based rate filing, FERC Docket 

No. ER96‐1361, January 14, 2008. 

» Affidavit on behalf of Green Mountain Power Corporation, updated market‐based rate filing, 

FERC Docket No. ER01‐0989, January 14, 2008. 

» Affidavit on behalf of Duquesne Light Company et al., updated market‐based rate filing, FERC 

Docket No. ER98‐4159 et al., January 11, 2008. 

» Affidavit on behalf of Central Hudson Gas and Electric Corporation, updated market‐based rate 

filing, FERC Docket No. Docket No. ER97‐2872 et al., January 11, 2008. 

» Affidavit on behalf of Bicent (California) Malburg, LLC, application for market‐based rate 

authority, FERC Docket No. ER08‐314‐000, December 7, 2007. 

» Affidavit on behalf of Northern Indiana Public Service Co. and Broadway Gen Funding, LLC, 

application and related exhibits requesting authorization for a transaction to transfer a generating 

facility, FERC Docket No. EC08‐21‐000, December 6, 2007. 

» Affidavit on behalf of Langdon Wind, LLC, application for market‐based rate authority, FERC 

Docket No. ER08‐250‐000, November 21, 2007. 

» Affidavit on behalf of Calpine Corp. and Harbinger Capital Partners Master Fund I, Ltd. et al., 

joint application for approval of the proposed distribution of common stock of a reorganized 

Calpine to Acquirors, FERC Docket No. EC08‐15‐000, November 16, 2007. 

» Affidavit on behalf of Waterbury Generation, LLC, application for market‐based rate authority, 

FERC Docket No. ER08‐200‐000, November 9, 2007. 

» Affidavit on behalf of FPL Energy Oliver Wind II, LLC, application for market‐based rate 

authority, FERC Docket No. ER08‐197‐000, November 8, 2007. 

» Affidavit on behalf of Central Power & Lime, Inc., application for market‐based rate authority, 

FERC Docket No. ER08‐148‐000, November 1, 2007. 

» Affidavit on behalf of Gilberton Power Company, application for market‐based rate authority, 

FERC Docket No. ER08‐83‐000, October 23, 2007. 

» Affidavit on behalf of Black Bayou Storage, LLC, application for market‐based rate authority for a 

natural gas storage facility, FERC Docket No. CP07‐451, September 25, 2007. 
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» Affidavit on behalf of NedPower Mount Storm, LLC, application for market‐based rate authority, 

FERC Docket No. ER07‐1306‐000, August 23, 2007. 

» Affidavit on behalf of Sempra Energy Trading Corp. in connection with market‐based rate 

authority, FERC Docket No. ER03‐1413‐005, July 25, 2007. 

» Affidavit on behalf of KGen Acquisition I, LLC et al., application for disposition of jurisdictional 

facilities, FERC Docket No. EC07‐116‐000, July 13, 2007. 

» Supplemental Affidavit on behalf of Williams Power Company, Inc., application for market‐

based rate authority, FERC Docket No. EC07‐106‐000, June 28, 2007. 

» Affidavit on behalf of Williams Power Co, Inc and Bear Energy LP, joint application for 

authorization of the disposition of jurisdictional facilities, FERC Docket No. EC07‐106‐000, June 

14, 2007. 

» Affidavit on behalf of Bluegrass Generation Company, LLC et al., notice of non‐material change 

in status, FERC Docket No. ER02‐506‐008 et al., May 31, 2007. 

» Affidavit on behalf of BG Dighton Power, LLC et al., notice of non‐material change in status, 

FERC Docket Nos. ER06‐1367‐003 et al., May 30, 2007. 

» Affidavit on behalf of FPL Energy Point Beach, LLC, application for market‐based rate authority, 

FERC Docket No. ER07‐904‐000, May 16, 2007. 

» Affidavit on behalf of Copiah Storage, LLC, application for market‐based rate authority for a 

natural gas storage facility, FERC Docket No, CP02‐24, March 29, 2007. 

» Affidavit on behalf of NRG Power Marketing, Inc. and thirty‐one affiliates most of which own 

generating facilities, triennial market power update and notice of change in status, FERC Docket 

Nos. ER97‐4281‐016 et al., March 26, 2007. 

» Affidavit on behalf of Egan Hub Storage, application for market‐based rate authority for a natural 

gas storage facility, FERC Docket No. CP07‐88, February 20, 2007. 

» Affidavit on behalf of Wisconsin Electric Power Co. and FPL Energy Point Beach, LLC, joint 

application for authorization to dispose of jurisdictional facilities, FERC Docket No. EC07‐57‐000, 

February 1, 2007. 

» Affidavit on behalf of Lake Road Generating Company, LP et al., joint application for 

authorization of the disposition of jurisdictional facilities pursuant to Section 203 of the Federal 

Power Act, FERC Docket No. EC07‐50‐000, January 22, 2007. 

» Affidavit on behalf of Exelon Generation Company, LLC et al., notice of non‐material change in 

status, FERC Docket Nos. ER00‐3251‐013 et al., December 15, 2006. 

» Revised Affidavit on behalf of Calpine Energy Services, LP, triennial market analysis, FERC 

Docket No. ER00‐3562‐004, December 13, 2006. 

» Affidavit on behalf of Dynegy Entities and LSP Entities, notice of non‐material change in status, 

FERC Docket Nos. ER02‐506‐007 et al., November 2, 2006. 
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» Affidavit on behalf of Wisconsin Energy Corp.ʹs, Wisconsin Electric Power Co. et al. for 

authorization to dispose of jurisdictional facilities, FERC Docket No. ER07‐14‐000, November 2, 

2006. 

» Affidavit on behalf of Calpine Energy Services, LP, updated triennial market power analysis, 

FERC Docket No. ER00‐3562‐004, October 30, 2006. 

» Affidavit on behalf of Dynegy, application for authorization of transactions pursuant to Section 

203 of the Federal Power Act, FERC Docket No. EC07‐9‐000, October 26, 2006. 

» Affidavit on behalf of Coral Power, LLC et al., triennial updated market analysis, FERC Docket 

Nos. ER96‐25‐028 et al., October 23, 2006. 

» Affidavit on behalf of Westar Energy, Inc. and Kansas Gas and Electric, request for rehearing, 

FERC Docket Nos. ER03‐9‐007 et al., October 6, 2006. 

» Affidavit on behalf of The Empire District Electric, request for rehearing, FERC Docket Nos. 

ER99‐1757‐011 et al., September 14, 2006. 

» Joint Affidavit (with William H. Hieronymus) on behalf of Powerex Corp., errata to its 7/31/06 

triennial market power update, FERC Docket No. ER01‐48‐007, September 11, 2006. 

» Affidavit on behalf of FPLE Companies, joint triennial market power update, FERC Docket Nos. 

ER02‐2559‐007 et al., August 28, 2006. 

» Affidavit on behalf of FPL Energy Oliver Wind, LLC application for market‐based rates, FERC 

Docket No. ER06‐1392‐000, August 23, 2006. 

» Affidavit on behalf of The Constellation MBR Entities, errata to their joint triennial market power 

update submitted on 8/14/06, FERC Docket Nos. ER99‐2948‐009 et al., August 16, 2006. 

» Affidavit on behalf of Constellation MBR Entities, joint triennial market power update, FERC 

Docket Nos. ER99‐2948‐009 et al., August 14, 2006. 

» Affidavit on behalf of Sempra Energy Trading Corp., updated market analysis, FERC Docket No. 

ER03‐1413‐005, August 1, 2006. 

» Joint Affidavit (with William H. Hieronymus) on behalf of Powerex Corp, triennial market power 

analysis in support of its continued authority to sell power at market‐based rates, FERC Docket 

No. ER01‐48‐007, July 31, 2006. 

» Affidavit on behalf of Reliant Energy Power Supply, LLC, application for market‐based rates, 

FERC Docket No. ER06‐1272‐000, July 20‐21, 2006. 

» Affidavit on behalf of Lincoln Generating Facility, LLC, fka Allegheny Energy Supply, updated 

generation market power study, FERC Docket No. ER05‐524‐001, June 19, 2006. 

» Affidavit on behalf of Alcoa Power Generating, Inc & Alcoa Power Marketing, Inc., amendment 

to triennial, updated market analysis under ER02‐2074 et al., FERC Docket Nos. ER02‐2074‐002 et 

al., May 17, 2006. 

» Affidavit on behalf of Alcoa Power Generating, Inc. and Alcoa Power Marketing, Inc., updated 

market analysis of the triennial review of market‐based rate authority, FERC Docket Nos. ER02‐

2074‐002 et al., April 13, 2006. 
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» Affidavit on behalf of Morgan Energy Center, LLC et al., Calpine Gilroy Cogen, LP, Los Medanos 

Energy Center, LLC, and KIAC Partners et al., market‐based rate filings, FERC Docket Nos. 

ER06‐741‐000 et al., March 16, 2006. 

» Affidavit on behalf of Midland Cogeneration Venture Limited Partnership, market‐based rate 

application, FERC Docket No. ER06‐733‐000, March 15, 2006. 

» Affidavit on behalf of Duke Power Co, LLC et al., notice of change in status filing, FERC Docket 

Nos. ER96‐110‐020 et al., March 1, 2006. 

» Affidavit on behalf of Westar Energy Inc & ONEOK Energy Services Co, LP, answer to protests 

filed by Oklahoma Municipal Power Authority et al., FERC Docket No. ER06‐48‐000, February 21, 

2006. 

» Affidavit on behalf of Edgecombe Genco, LLC and Spruance Genco, LLC, market‐based rate 

application, FERC Docket No. ER06‐635‐000 and ER06‐634‐000, February 13, 2006. 

» Affidavit on behalf of NRG Energy, Inc. et al., joint application for authorization under Section 

203 of the Federal Power Act to transfer jurisdictional facilities, FERC Docket No. EC06‐66‐000, 

January 20, 2006. 

» Affidavit on behalf of Westar Energy, Inc. et al. joint application for authorization under Section 

203 of the Federal Power Act for the disposition of jurisdictional facilities, FERC Docket No. 

EC06‐48‐000, December 21, 2005. 

» Affidavit on behalf of Calpine Energy Center, LLC, joint updated market power analysis, FERC 

Docket Nos. ER02‐2227‐003 et al., August 30, 2005. 

» Affidavit on behalf of Allegheny Power, Allegheny Energy Supply Co., LLC, Allegheny Energy 

Supply Gleason Generating Facility, Inc et al., combined triennial market power report, FERC 

Docket Nos. ER98‐1466‐003 et al., August 11, 2005. 

» Affidavit on behalf of Hermiston Power Partnership et al., joint updated market power analysis, 

filed on 5/3/05, FERC Docket Nos. ER02‐1257‐003 et al., August 5, 2005. 

» Affidavit on behalf of MidAmerican Energy Co., in connection with market‐based rate update, 

FERC Docket No. ER96‐719‐006, August 1, 2005. 

» Affidavit on behalf of Occidental Power Services Inc., updated market power analysis, FERC 

Docket No. ER02‐1947‐006, August 1, 2005. 

» Affidavit on behalf of FPL Energy Duane Arnold LLC, joint application for approval of 

disposition of jurisdictional facilities, FERC Docket Nos. EC05‐114‐000 et al., July 29, 2005. 

» Affidavit on behalf of FPL Energy Duane Arnold, LLC, authorization to sell at market‐based 

rates, FERC Docket No. ER05‐1281‐000, July 29, 2005. 

» Affidavit on behalf of MidAmerican Energy Holdings Co. et al., application for approval of 

disposition of jurisdictional facilities under Section 203 of the Federal Power Act, FERC Docket 

No. EC05‐110‐000, July 22, 2005. 

» Affidavit on behalf of Calpine Entities, joint updated market power analysis, FERC Docket Nos. 

EC02‐1367‐003 et al., July 18, 2005. 
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» Affidavit on behalf of Bayonne Plant Holding, LLC, as successor in interest of Cogen 

Technologies NJ Venture et al.,, as successor in interest to Camden Cogen et al., triennial updated 

market analysis, FERC Docket Nos. EC02‐1486‐003 et al., July 15, 2005. 

» Affidavit on behalf of Cabazon Wind Partners, LLC & Whitewater Hill Wind Partners, 

consolidated triennial updated market analysis, FERC Docket Nos. ER02‐1695‐003 et al., June 24, 

2005. 

» Affidavit on behalf of TransAlta Energy Marketing (U.S.) Inc. et al., in connection with market‐

based rate authority, FERC Docket Nos. ER05‐1014‐000 et al., May 24, 2005. 

» Affidavit on behalf of Minergy Neenah, LLC, updated triennial market power analysis, FERC 

Docket No. ER99‐3125‐001, May 16, 2005. 

» Affidavit on behalf of Hermiston Power Partnership et al., joint updated market power analysis, 

FERC Docket Nos. ER02‐1257‐002 et al., May 3, 2005. 

» Affidavit on behalf of CES Marketing VI, LLC et al., market‐based rate application, FERC Docket 

Nos. ER05‐816‐000 et al., April 13, 2005. 

» Affidavit on behalf of Onondaga Cogeneration Limited Partnership, triennial updated market 

analysis, FERC Docket No. ER00‐895‐006, March 24, 2005. 

» Affidavit on behalf of The Williams Entitiesʹ (Williams Power Co. Inc. et al.), joint triennial 

market power update, FERC Docket Nos. ER03‐1331‐004 et al., March 24, 2005. 

» Affidavit on behalf of J Aron & Co and Power Receivable Finance LLC, errata to triennial 

updated market analysis submitted on 12/30/04, FERC Docket Nos. ER02‐237‐003 et al., February 

25, 2005. 

» Affidavit on behalf of Delta Energy Center, LLC, updated power analysis, FERC Docket No. 

ER02‐600‐003, February 14, 2005. 

» Affidavit on behalf of Wisconsin Electric Power Company, market‐based rate filing, FERC Docket 

No. ER05‐540‐000, February 4, 2005. 

» Affidavit on behalf of J Aron & Co. and Power Receivable Finance, LLC, consolidated triennial 

updated market analysis, December 30, 2004. 

» Affidavit on behalf MidAmerican Energy Co., supplement to 10/29/04 market‐power update 

filing, FERC Docket No. ER96‐719‐004, November 23, 2004. 

» Affidavit in connection with Comments of Cinergy Services, Inc. re Reporting Requirement for 

Changes in Status for Public Utilities with Market‐Based Rate Authority under RM04‐14, FERC 

Docket No. RM04‐14‐000, November 15, 2004. 

» Affidavit on behalf of Metcalf Energy Center, LLC and Pastoria Energy Center, LLC, market‐

based rate application, FERC Docket No. ER05‐68‐000 and ER05‐67‐000, October 25, 2004. 

» Affidavit on behalf Calpine Bethpage 3, LLC and TBG Cogen Partners, market‐based rate filing, 

FERC Docket No. ER05‐48‐000 and ER04‐1100‐000, August 4, 2004. 

» Affidavit on behalf of The Empire District Electric Co., updated market power analysis, FERC 

Docket No. ER99‐1757‐005, September 27, 2004. 
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» Affidavit on behalf of Wisconsin Electric Power Co, revised generation market power portion of 

its pending three‐year market power update, FERC Docket No. ER98‐855‐004, September 27, 

2004. 

» Affidavit on behalf of Duke Power, a Division of Duke Energy Corp., market power analysis, 

FERC Docket No. ER96‐110‐010, August 11, 2004. 

» Affidavit on behalf of Virginia Electric & Power Co et al., application for the proposed transfer of 

substantially all of the assets of Multitrade to Dominion Power, FERC Docket No. EC04‐139‐000, 

July 30, 2004. 

» Affidavit on behalf of Goldendale Energy Center, market‐based rate application, FERC Docket 

No. ER04‐1038‐000, July 23, 2004. 

» Affidavit on behalf of Calumet Energy Team, LLC, updated triennial market power analysis, 

FERC Docket No. ER01‐389‐001, July 20, 2004. 

» Affidavit on behalf of Calpine Parlin, LLC, market‐based rate filing, FERC Docket No. ER04‐832‐

000, May 11, 2004. 

» Affidavit on behalf of Calpine Newark, LLC, market‐based rate filing, FERC Docket No. ER04‐

831‐000, May 11, 2004. 

» Affidavit on behalf of Virginia Electric & Power Co, application for market‐based rates, FERC 

Docket No. ER04‐834‐000, May 11, 2004. 

» Affidavit on behalf of Virginia Electric and Power Co., UAE Mecklenburg Cogeneration, LP et al., 

authorization for the proposed transfer of 100% of the ownership interests of Cogenco etc., FERC 

Docket No. EC04‐104‐000, May 6, 2004. 

» Affidavit on behalf of Occidental Power Marketing, LP, triennial market power analysis, FERC 

Docket No. ER99‐3665‐004, April 14‐15, 2004. 

» Affidavit on behalf of The Williams Entities, joint triennial market power update, FERC Docket 

Nos. ER03‐1331‐003 et al., March 12, 2004. 

» Affidavit on behalf of Wisconsin Electric Power Co., updated triennial market‐power analysis, 

FERC Docket No. ER98‐855‐003, January 29, 2004. 

» Affidavit on behalf of GEN~SYS Energy, triennial update market power analysis, FERC Docket 

No. ER97‐4335‐006, October 17, 2003. 

» Affidavit on behalf of Calpine Energy Services LP, updated market power analysis, FERC Docket 

No. ER00‐3562‐001, September 22, 2003. 

» Affidavit on behalf of Rocky Mountain Energy Center, LLC, application for market‐based rates, 

FERC Docket No. ER03‐1288‐000, September 3, 2003. 

» Affidavit on behalf of Fox Energy Co, LLC, application for market‐based rates, FERC Docket No. 

ER03‐983‐000, June 24, 2003. 

» Affidavit on behalf of Chehalis Power Generating Limited Partnership, application for market‐

based rates etc., FERC Docket No. ER03‐717‐000, April 7, 2003. 
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» Affidavit on behalf of Calpine Northbrook Energy Marketing, LLC, triennial updated market 

power analysis, FERC Docket No. ER03‐717‐000, October 23, 2002. 

» Affidavit on behalf of Choctaw Generation Limited Partnership, updated triennial market power 

analysis, FERC Docket No. ER98‐3774‐001, October 17, 2002. 

» Affidavit on behalf of Riverside Energy Center, LLC, market‐based rate filing, FERC Docket No. 

ER03‐49‐000, October 16, 2002. 

» Affidavit on behalf of Blue Spruce Energy Center, LLC, market‐based rate filing, FERC Docket 

No. ER03‐25‐000, October 8, 2002. 

» Prepared Responsive Testimony on behalf of Calpine Energy Services, LP et al. re: San Diego Gas 

& Electric Co. v. Sellers of Energy & Ancillary Services etc. under EL00‐95 et al., FERC Docket 

Nos. EL00‐95‐045 et al., September 27, 2002. 

» Affidavit on behalf of Duke Power Co., a division of Duke Energy Corp., market‐based rate 

filing, FERC Docket No. ER96‐110‐007, December 17, 2001. 
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Summer Winter Summer Winter

PJM
PJM Braidwood 2,330.0      2,384.0      100.0% 2,330.0      2,384.0          
PJM Byron 2,300.0      2,346.0      100.0% 2,300.0      2,346.0          
PJM 5004/5005 Calvert Cliffs 1/ 1,716.0      1,734.0      50.0% 1,716.0      1,734.0          
PJM East Chester 39.0            54.0            100.0% 39.0            54.0                
PJM Colver Power 110.0          110.0          25.0% 27.5            27.5                
PJM Conemaugh 1,711.2      1,711.2      31.3% 535.3          535.3              
PJM East Conowingo 572.0          572.0          100.0% 572.0          572.0              
PJM Criterion Power 70.0            70.0            100.0% 70.0            70.0                
PJM East Croydon 392.0          512.0          100.0% 392.0          512.0              
PJM East Delaware 56.0            74.0            100.0% 56.0            74.0                
PJM Dresden 1,750.0      1,700.0      100.0% 1,750.0      1,700.0          
PJM East Eddystone 820.0          836.0          100.0% 820.0          836.0              
PJM Exelon Solar Chicago 9.0              9.0              100.0% 9.0              9.0                  
PJM East Fairless Hills 60.0            60.0            100.0% 60.0            60.0                
PJM East Falls 51.0            60.0            100.0% 51.0            60.0                
PJM 5004/5005 Gould Street 97.0            97.0            100.0% 97.0            97.0                
PJM Handsome Lake 267.5          267.5          100.0% 267.5          267.5              
PJM Keystone 1,711.2      1,711.2      42.0% 718.4          718.4              
PJM La Salle 2,277.0      2,313.0      100.0% 2,277.0      2,313.0          
PJM East Limerick 2,296.0      2,386.0      100.0% 2,296.0      2,386.0          
PJM East Moser 51.0            60.0            100.0% 51.0            60.0                
PJM East Muddy Run 1,070.0      1,070.0      100.0% 1,070.0      1,070.0          
PJM 5004/5005 Notch Cliff 116.7          116.7          100.0% 116.7          116.7              
PJM East Oyster Creek 614.5          637.0          100.0% 614.5          637.0              
PJM 5004/5005 Peach Bottom 2,250.6      2,296.0      50.0% 1,125.3      1,148.0          
PJM East Pennsbury 5.4              5.4              100.0% 5.4              5.4                  
PJM 5004/5005 Perryman 353.6          353.6          100.0% 353.6          353.6              
PJM 5004/5005 Philadelphia Road 60.9            60.9            100.0% 60.9            60.9                
PJM Quad Cities 1,819.0      1,819.0      75.0% 1,364.3      1,364.3          
PJM East Richmond 98.0            132.0          100.0% 98.0            132.0              
PJM 5004/5005 Riverside 228.0          228.0          100.0% 228.0          228.0              
PJM 5004/5005 Safe Harbor 417.5          417.5          66.7% 278.5          278.5              
PJM East Salem 2,326.0      2,387.8      42.6% 990.6          1,017.0          
PJM East Schuylkill 30.0            38.0            100.0% 30.0            38.0                
PJM Southeast Chicago 296.0          320.0          100.0% 296.0          320.0              
PJM East Southwark 52.0            72.0            100.0% 52.0            72.0                
PJM East The City of Vineland at North Vineland 2.3              2.3              100.0% 2.3              2.3                  
PJM East The City of Vineland at West Vineland 3.7              3.7              100.0% 3.7              3.7                  
PJM 5004/5005 Three Mile Island 1 805.0          829.0          100.0% 805.0          829.0              
PJM 5004/5005 Westport 115.8          115.8          100.0% 115.8          115.8              
PJM Net Metered/Behind-the Meter Generation 28.4            28.4                

Owned/Controlled 
Interest (MW)Ownership 

Share

Generation Owned or Controlled by Exelon in PJM and First-Tier Markets

RTO Plant Name

Capacity (MW)Sub 
market
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Summer Winter Summer Winter

Owned/Controlled 
Interest (MW)Ownership 

ShareRTO Plant Name

Capacity (MW)Sub 
market

Purchases
PJM Elwood 5-8 (Toll) 600.0          768.0              
PJM 5004/5005 Delta/York (Toll) 545.0          545.0              
PJM Cordova (Toll) 521.2          601.2              

PJM, Subtotal 25,739.8    26,550.3        
PJM East, Subtotal 7,231.9      7,619.8          
PJM 5004/5005, Subtotal 12,673.7    13,126.2        
PJM AP South, Subtotal 12,673.7    13,126.2        

First-Tier Markets
NYISO 2/

NYISO Ginna 1/ 580.8          582.1          50.0% 580.8          582.1              
NYISO Nine Mile Point 1 1/ 629.7          630.0          50.0% 629.7          630.0              
NYISO Nine Mile Point 2 1/ 1,287.0      1,301.1      41.0% 1,055.3      1,066.9          

NYISO, Subtotal 2,265.8      2,279.0          

MISO
MISO Clinton 1,065.0      1,078.0      100.0% 1,065.0      1,078.0          
MISO Agriwind 8.4              8.4              100.0% 8.4              8.4                  
MISO Beebe 81.6            81.6            100.0% 81.6            81.6                
MISO B&K Energy Systems 2.0              2.0              100.0% 2.0              2.0                  
MISO BC Energy 4.0              4.0              100.0% 4.0              4.0                  
MISO CP Windfarm 4.2              4.2              100.0% 4.2              4.2                  
MISO Blue Breezes I + II 2.6              2.6              100.0% 2.6              2.6                  
MISO Breezy Bucks I + II 2.6              2.6              100.0% 2.6              2.6                  
MISO Christoffer Wind I - IV 8.4              8.4              100.0% 8.4              8.4                  
MISO DL Windy Acres 2.0              2.0              100.0% 2.0              2.0                  
MISO G-Flow Wind 1.3              1.3              100.0% 1.3              1.3                  
MISO Green Acres Breeze 1.3              1.3              100.0% 1.3              1.3                  
MISO K&D Energy 4.0              4.0              100.0% 4.0              4.0                  
MISO KC Energy 4.0              4.0              100.0% 4.0              4.0                  
MISO KSS Turbines 4.0              4.0              100.0% 4.0              4.0                  
MISO Harvest I + II 112.2          112.2          100.0% 112.2          112.2              
MISO Michigan Wind 1 + 2 159.0          159.0          100.0% 159.0          159.0              
MISO Minnesota Breeze 1.3              1.3              100.0% 1.3              1.3                  
MISO Prairie Wind Power 4.0              4.0              100.0% 4.0              4.0                  
MISO Roadrunner I 1.3              1.3              100.0% 1.3              1.3                  
MISO Salty Dog I + II 2.6              2.6              100.0% 2.6              2.6                  
MISO S & P Windfarm 2.0              2.0              100.0% 2.0              2.0                  
MISO Shane's Wind Machine 1.3              1.3              100.0% 1.3              1.3                  
MISO Sunset Breeze 1.3              1.3              100.0% 1.3              1.3                  
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Summer Winter Summer Winter

Owned/Controlled 
Interest (MW)Ownership 

ShareRTO Plant Name

Capacity (MW)Sub 
market

MISO Wally's Wind Farm 1.3              1.3              100.0% 1.3              1.3                  
MISO Windy Dog I 1.3              1.3              100.0% 1.3              1.3                  
MISO Wolf Wind Enterprises 1.3              1.3              100.0% 1.3              1.3                  
MISO Tenaska Frontier (Toll) 860.0          926.0              

MISO, Subtotal 2,344.3      2,423.3          

Note:  Generation ratings are based on EIA-860, unless otherwise indicated.
http://www.eia.gov/cneaf/electricity/page/eia860.html

1/

2/ Ratings based on NYISO 2014 Load and Capacity Data ("Gold Book") (ratings as of 2014).

3/ Capacity ratings based on ISO-NE CELT data.  
http://www.iso-ne.com/trans/celt/report/2014/2014_celt_report.xls

Assigns Exelon 100% of the nuclear plants owned by its affiliate, Constellation Energy Nuclear Group, LLC ("CENG"). 

http://www.nyiso.com/public/webdocs/markets_operations/services/planning/Documents_and_Resources/Planning_Data_and_
Reference_Docs/Data_and_Reference_Docs/2014_NYCA_Generators.xls

http://www.eia.gov/cneaf/electricity/page/eia860.html
http://www.nyiso.com/public/webdocs/markets_operations/services/planning/Documents_and_Resources/Planning_Data_and_Reference_Docs/Data_and_Reference_Docs/2014_NYCA_Generators.xls
http://www.nyiso.com/public/webdocs/markets_operations/services/planning/Documents_and_Resources/Planning_Data_and_Reference_Docs/Data_and_Reference_Docs/2014_NYCA_Generators.xls
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Generation Affiliated with or Under Long-Term Contract to Pepco Holdings, Inc. 

Summer Winter Summer Winter

Generation owned by PHI
PJM 5004/5005 Bethlehem Renewable Plant 4.7          5.4          100% 4.7           5.4           
PJM 5004/5005 Eastern LFG 3.0          3.0          100% 3.0           3.0           
PJM AP South Fauquier LFG 2.0          2.0          100% 2.0           2.0           
PJM Net Metered/Behind-the Meter Generation 7.0           7.0           

Subtotal, PJM 16.7         17.4         
PJM East, Subtotal -           -           
PJM 5004/5005, Subtotal 14.7         15.4         
PJM AP South, Subtotal 16.7         17.4         

Generation under LT Contract with PHI Affiliates (not "controlled" by PHI) 1/

PJM PJM East Chambers Cogeneration 187.6       173.2       
PJM PJM East Logan Generating 200.0       200.0       
PJM PJM East Covanta Delaware Valley 75.0         75.0         
PJM AES Armenia Mountain 50.0         50.0         
PJM Roth Rock 40.0         40.0         
PJM Chestnut Flats 38.0         38.0         

Subtotal, PJM 590.6       576.2       

1/ The MWs reflect contract quantities under the respective Power Purchase Agreements.

Note:  Generation ratings are based on EIA-860, unless otherwise indicated.
http://www.eia.gov/cneaf/electricity/page/eia860.html

Owned/Controlled 
Interest (MW)

RTO Plant Name

Sub 
market

Ownership 
Share

Capacity (MW)
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Gas Transportation Capacity (mmcf/d)

PJM AP South 5004/5005 Exelon PHI
Texas Eastern Trans Corp 3,042             3,025             3,025             326            15              
Transcontinental Gas P L Co 3,035             3,035             2,265             365            85              
Tennessee Gas Pipeline Co 2,945             2,062             2,062             -                 -                 
Cove Point LNF LP 2,233             2,233             2,233             -                 -                 
Columbia Gas Trans Corp 2,219             3,430             2,466             210            36              
ANR Pipeline Co 1,848             -                      -                      -                 -                 
Rockies Express Pipeline 1,600             -                      -                      -                 -                 
Panhandle Eastern P L Co 1,314             -                      -                      30              -                 
Texas Gas Transmission Co 1,007             -                      -                      -                 -                 
National Fuel Gas Supply Co 368                 368                 368                 14              -                 
Crossroads 250                 -                      -                      -                 -                 
KO Transmission Co 219                 -                      -                      -                 -                 
Dominion Transmission Co 150                 1,994             2,694             132            -                 
East Tennessee Nat Gas Co 70                   70                   -                      -                 -                 
Penn York Energy Corp 60                   60                   60                   -                 -                 
Nora Transmission Co 50                   50                   -                      -                 -                 
Union Heat & Power 45                   -                      -                      -                 -                 
Norse Pipeline Co 2                     2                     2                     -                 -                 
Equitrans -                      285                 285                 -                 -                 
Bluefield Gas Co -                      12                   -                      -                 -                 

20,457           16,626           15,460           1,077         136            

Exelon as a Percent of Total 5.3% 6.5% 7.0%
PHI as a Percent of Total 0.7% 0.8% 0.9%

For purposes of this analysis, PJM includes capacity into Delaware, Maryland, New Jersey, Ohio, Pennsylvania, Virginia, West 
Virginia and the District of Columbia from outside of those states.
For purposes of this analysis, PJM does not include capacity into llinois, Indiana, Kentucky, Michigan, North Carolina, and 
Tennessee, because PJM covers only a relatively small portion of these states.

Source:  Interstate Pipeline Capacity on a State-to-State Level, 
http://www.eia.doe.gov/pub/oil_gas/natural_gas/analysis_publications/ngpipeline/StatetoState.xls, Index of Customers and 
Company information.

AP South includes capacity into Delaware, Maryland, New Jersey, Pennsylvania, Virginia and the District of Columbia from outside 
of those states.
5004/5005 includes capacity into Delaware, Maryland, New Jersey, Pennsylvania and the District of Columbia from outside of those 
states.
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Gas Storage (Max Daily Delivery mmcf )
PJM Exelon PHI

Dominion Transmission Inc 10,528           168            28              
Columbia Gas Transmission Corp 4,416             218            10              
National Fuel Gas Supply Corporation 881                 -                 
Equitrans, L.P. 821                 -                 
Texas Eastern Transmission, LP 400                 31              
Tennessee Gas Pipeline Company 485                 -                 
Saltville Gas Storage Company Llc 345                 -                 
Peoples Natural Gas 336                 -                 
Stechman Ridge Lp 300                 -                 
Hardy Storage Company Llc 171                 24              
Hampshire Gas Co 137                 -                 -                 
UGI Storage Company 60                   -                 -                 
Cranberry Pipeline Corporation 63                   -                 -                 
NGO Development Corporation 37                   -                 -                 
Transco LNG (NJ) -                 1                

18,980           441            39              

Exelon as a Percent of Total 2.3%
PHI as a Percent of Total 0.2%

PJM Includes storage capacity in Maryland, Ohio, Pennsylvania, Virginia, and West Virginia.  No field storage exists in 
Delaware, New Jersey or the District of Columbia.
Source:  U.S. Field Level Storage Data, EIA, 
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP7&f_sortby=&f_items=&f_year_start=&f_year_end=&f_show
_compid=&f_fullscreen, Index of Customers and Company information.
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Exhibit K: Maps 
 

A map of the properties owned by the Applicants is provided below.   
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Exhibit L:  Status of Regulatory Actions and Orders 
 

The following approvals or clearances are required for the Transaction.  None have been 

obtained to date. 

Hart-Scott-Rodino (HSR) Antitrust Improvements Act of 1976   

Federal Communications Commission   

Delaware Public Service Commission 

District of Columbia Public Service Commission 

Maryland Public Service Commission 

New Jersey Board of Public Utilities 

Virginia State Corporation Commission 



 

  
 

Exhibit M:  Cross-Subsidization 
 

The Commission’s Merger Regulations require that Section 203 applicants explain that 

their proposed transaction will not, at the time of the transaction or in the future, result in (1) any 

transfer of facilities between a traditional public utility associate company that has captive 

customers or that owns or provides transmission service over jurisdictional transmission 

facilities, and an associate company; (2) any new issuance of securities by a traditional public 

utility associate company that has captive customers or that owns or provides transmission 

service over jurisdictional transmission facilities, for the benefit of an associate company; (3) any 

new pledge or encumbrance of assets of a traditional public utility associate company that has 

captive customers or that owns or provides transmission service over jurisdictional transmission 

facilities, for the benefit of an associate company; or (4) any new affiliate contract between a 

non-utility associate company and a traditional public utility associate company that has captive 

customers or that owns or provides transmission service over jurisdictional transmission 

facilities, other than non-power goods and services agreements subject to review under Sections 

205 and 206 of the FPA.  18 C.F.R. § 33.2(j)(1)(ii). 

As explained in this Exhibit M, the Applicants provide assurance and verify, based on 

facts and circumstances known to the Applicants or that are reasonably foreseeable, that the 

proposed Transaction will not result in, at the time of the Transaction or in the future, cross-

subsidization of a non-utility associate company or pledge or encumbrance of utility assets for 

the benefit of an associate company. 
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Overall Discussion of Cross-Subsidization Implications 
Resulting From the Transaction 

The Transaction is a straightforward merger that does not present any concerns about the 

improper subsidization of an associate company by its public utility affiliates.  Further, the 

Applicants are proposing to add additional ring-fencing for the Pepco Holdings utilities.  The 

proposed additional ring-fencing measures will be reviewed by the relevant state commissions, 

which will be able to fully evaluate the need to impose any further protections against cross-

subsidization.  Thus, there is no possibility that the Transaction could result in any improper 

cross-subsidization. 

Moreover, the Transaction does not present any longer-term concerns about improper 

cross-subsidization.  The Commission has, and will continue to have, the ability to provide 

ongoing protection against cross-subsidization through its authority over the rates, terms, and 

conditions of service associated with any and all jurisdictional transmission facilities owned by 

any electric utility subsidiary of Exelon or Pepco Holdings, as well as the merged company as a 

public utility holding company.   

Similarly, because the Transaction does not affect any state utility commission’s 

jurisdiction over any subsidiary of Exelon or Pepco Holdings, including any traditional public 

utility associate companies, the state utility commissions’ ability to address cross-subsidizations 

issues will be unaffected by the Transaction. 

Discussion of the Four Factors Identified by the  
Commission in its Merger Regulations 

A. Transfers of Facilities 

The Transaction is an all cash acquisition of the stock of Pepco Holdings that does not 

call for any transfers of any facilities of the traditional public utility associate companies of 

Exelon or Pepco Holdings (the “Regulated Companies”), either at the time of the Transaction or 
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in the future.  The Regulated Companies will continue to operate as regulated utilities under their 

existing Commission-approved tariffs.  After the Transaction, the Regulated Companies will 

continue to own and operate the jurisdictional facilities that they owned and operated prior to the 

Transaction.  

B. New Issuance of Securities 

The Transaction does not provide for the new issuances of securities by the Regulated 

Companies for the benefit of an associate company, either at the time of the Transaction or in the 

future.   

C. New Pledge or Encumbrance 

The Transaction does not provide for any new pledges or encumbrances of assets of the 

Regulated Companies for the benefit of an associate company, either at the time of the 

Transaction or in the future.  

D. New Affiliate Contracts 

The Transaction does not provide for any new contracts between any of the Regulated 

Companies and any unregulated affiliate in connection with the Transaction, other than non-

power goods and services agreements, either at the time of the Transaction or in the future.   

Exelon Generation will, however, submit bids into the various auctions conducted to 

provide the Regulated Companies with the energy and capacity necessary to satisfy their 

Provider of Last Resort obligations under their state retail access programs.  If successful, these 

bids could result in future power sales contracts between Exelon Generation and one or more of 

the Regulated Companies.  The auctions are conducted by independent entities under the 

auspices of the state utility commissions, and thus satisfy the Commission’s Allegheny 

requirements for ensuring that the contracts are at rates, terms, and conditions established in the 
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competitive market and do not result in the subsidization of Exelon Generation by the Regulated 

Companies.  See Allegheny Energy Supply Co., 108 FERC ¶ 61,082 (2004). 

In sum, Applicants are providing assurance, based on facts and circumstances known to 

them or that are reasonably foreseeable, that the Transaction will not result in, at the time of the 

Transaction or in the future, cross-subsidization of a non-utility associate company or pledge or 

encumbrance of utility assets for the benefit of an associate company, including: 

(A) Any transfer of facilities between a traditional public utility associate company 

that has captive customers or that owns or provides transmission service over 

jurisdictional transmission facilities, and an associate company; 

(B)  Any new issuance of securities by a traditional public utility associate company 

that has captive customers or that owns or provides transmission service over 

jurisdictional transmission facilities, for the benefit of an associate company; 

(C)  Any new pledge or encumbrance of assets of a traditional public utility associate 

company that has captive customers or that owns or provides transmission service 

over jurisdictional transmission facilities, for the benefit of an associate company; 

or 

(D)  Any new affiliate contract between a non-utility associate company and a 

traditional public utility associate company that has captive customers or that 

owns or provides transmission service over jurisdictional transmission facilities, 

other than non-power goods and services agreements subject to review under 

Sections 205 and 206 of the FPA. 

************************************************************* 
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Attached are lists of encumbrances of the utility assets of Exelon and Pepco Holdings. 

 
Exelon:   

 The principal properties of ComEd are subject to the lien of ComEd’s Mortgage dated July 1, 
1923, as amended and supplemented, under which ComEd’s first mortgage bonds are 
issued.  The ComEd Mortgage is a first mortgage lien on substantially all present and future 
transmission and distribution assets and franchises owned by ComEd, subject to limited 
exceptions.  There are expressly excepted from the lien of the Mortgage, whether now owned or 
hereafter acquired, certain real estate not used in the public utility business, real estate held by 
ComEd in the name of a nominee, cash and securities not specifically pledged under the 
Mortgage, receivables, contracts (other than leases), materials and supplies not included in utility 
plant accounts, merchandise, automobiles, trucks and other transportation equipment and office 
furniture and equipment.  
 
 The principal properties of PECO are subject to the lien of PECO’s Mortgage dated May 1, 
1923, as amended and supplemented, under which PECO’s first and refunding mortgage bonds 
are issued.  PECO’s properties subject to the Mortgage consist principally of electric 
transmission and distribution lines and substations, gas distribution facilities and general office 
and service buildings.  The Department of Energy has a conditional ownership interest in 
federally-funded project property and equipment of PECO, which is subordinate to the lien of 
PECO’s mortgage. 

 

BGE has the following two encumbrances on its utility assets: 
 
 1. Indenture and Security Agreement dated as of July 9, 2009, by and between BGE, as 
issuer, and Deutsche Bank Trust Company Americas, as trustee, as amended and supplemented 
by the Supplemental Indenture No. 1 dated as of October 1, 2009, by and between BGE, as 
issuer and Deutsche Bank Trust Company Americas, as trustee (the “Secured Indenture”).  The 
Secured Indenture creates a first priority lien on substantially all of BGE’s electric utility 
distribution equipment and fixtures and on BGE’s franchises, permits, and licenses that are 
transferable and necessary for the operation of the equipment and fixtures.  As of the date hereof, 
no securities have been issued under the Secured Indenture. 
 
 2. Rate Stabilization Bonds issued by RSB BondCo LLC, a subsidiary of BGE, in June 
2007, in an initial aggregate principal amount of $623.2 million.  The scheduled maturity dates 
for the remaining outstanding rate stabilization bonds are April 2016 and April 2017.  The bonds 
are secured primarily by a usage-based, non-bypassable charge payable by all of BGE’s 
residential electric customers over a ten-year period. 
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Pepco Holdings: 
 
Substantially all of the property, plant and equipment (except as to specifically excluded property) 
of Pepco is subject to a first lien pursuant to a Mortgage and Deed of Trust dated July 1, 1936, as 
amended and supplemented.  
 
Substantially all of the property, plant and equipment (except as to specifically excluded property) 
of Delmarva Power is subject to a first lien pursuant to a Mortgage and Deed of Trust dated 
October 1, 1943, as amended and supplemented.  
 
Substantially all of the property, plant and equipment (except as to specifically excluded property) 
of Atlantic City Electric is subject to a first lien pursuant to a Mortgage and Deed of Trust dated 
July 15, 1937, as amended and supplemented.  
 
Transition Bonds  issued by Atlantic City Electric Transition Funding LLC, a subsidiary of 
Atlantic City Electric, on December 19, 2002 ($440 million) and December 23, 2003 ($152 
million).  The scheduled maturity dates for the outstanding Transition Bonds extend to October 
20, 2023.  The bonds are secured primarily by a usage-based, non-bypassable charge payable by 
all Atlantic City Electric customers. 
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Exelon Corp.’s quest to acquire Pepco Holdings is about a lot more than the big

getting bigger. It’s about the need to buy regulated assets that produce stable cash

flows — a way to offset the tumult now occurring in the unregulated power

markets where cheap gas prices and reduced demand have cut into bottom lines.

Chicago-based Exelon is the nation’s largest nuclear energy operator, with 23

plants that are competing in markets with inexpensive natural gas facilities and

what the company says are subsidized renewable fuels that are creating market

inequities. It has had to cut its quarterly dividend in response. With those

pressures evident — a few nuke plants have said they will shut down as a result —

Exelon wants to buy more assets that get guaranteed returns.

Ken Silverstein Contributor

I write about the global energy business.

Opinions expressed by Forbes Contributors are their own.
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Enter Washington, D.C.-based Pepco, which does business not just in the nation’s

capitol but also in parts of Delaware, Maryland and New Jersey. During the height

of the electricity restructuring craze in the late 1990s, Pepco sold off its power

plants and focused exclusively on its regulated delivery business. The utility is also

well-placed geographically, giving Exelon new access where it already owns PECO

Energy in Philadephia and Baltimore Gas and Electric in Maryland.

“Exelon and Pepco Holdings have a compelling strategic rationale for merging,

given our geographic proximity and similar utility business models. Our cultures

are an excellent match, with a shared focus on operational excellence,

environmental stewardship, customer service and support for the communities we

serve,” says Exelon’s Chief Executive Chris Crane, in a statement.
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THE PEPCO (POTOMAC ELECTRIC POWER COMPANY) POWER PLANT AT THE ANACOSTIA RIVER – NARA –

547255 (Photo credit: Wikipedia)

The total value of the all-cash deal, which could close by the third quarter of next

year, is $6.8 billion. That is based on paying Pepco shareholders $27.25 per share,

or roughly a 25 percent premium over the April 25th close.

The transaction must still go through a host of state and federal regulatory

approvals that could present issues. Utility mergers previously enjoyed a long

history of just getting approved by regulators, although the local ones would

extract concessions from the acquirer — things like keeping a lid on rates or

promising not to fire people right off the bat.

Around five years ago, the state utility commissions started to balk and worried

about mega-utilities slinging around their weight. Exelon got caught up in this

phase as its bids for Florida Power & Light and PSEG Corp. were rejected.

With the recession and the erosion of revenues, things started to change. State

regulators were less concerned about the all-powerful utilities and more concerned

about their regions having modern infrastructure. The need for a rich uncle with

lots of capital to invest started to look pretty good. At that point three years ago,

Exelon tried again and was able to buy Constellation Energy that owns Baltimore

Gas and Electric for nearly $8 billion.

That deal has been part of what now appears to be a trend within the utility sector:
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FirstEnergy Corporation’s purchase of Allegheny Energy in 2010 for about $4.7

billion and Duke Energy’s marriage with Progress Energy in 2012 in a deal valued

at about $25 billion. And, NRG Energy’s buyout of GenOn last year for $4.2

billion.

“The power utilities sector is experiencing a period of huge transformation.

Technology, finance and politics are all sources of disruptive change hitting the

industry … we also see some encouraging trends that lead us, on balance, to

anticipate upward deal momentum in the year ahead,” says

PriceWaterHouseCoopers, in a statement earlier in the year.

Combining forces is about having better access to capital and capital markets,

which helps beef up investments in both infrastructure and technologies. Those

tools improve everything from customer services to environmental compliance,

which could further manifest itself through superior credit ratings that make it

cheaper to borrow.

At the same time, the newfound synergies could create cost savings and increase

productivity, all of which would be passed on to shareholders in the form of greater

dividends. Analyses vary, however, as to whether the larger buyouts actually build

shareholder value over time or whether those companies would have improved

operational efficiencies on their own. Much of it depends on how much was paid

for the asset and whether buyers are able to improve economies of scale.

The Exelon-Pepco deal is predicated on Exelon’s need to own more regulated
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assets to offset its exposure in the nuclear field. But its deep pockets would

nonetheless provide a source funding in which Pepco would not otherwise have

access. The companies will therefore argue that their utility customers will benefit,

which is something that the regulators will closely scrutinize.
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December 15, 2011

 Exelon and Constellation Reach Merger
Settlement With the State of Maryland, City of
Baltimore, Other Key Parties 
 Value of merger package increased from $250 million to more than $1

billion 

 

Package includes 285-300 MW of new generation in Maryland

More than half of new generation will be renewable

Merger now expected to create more than 6,000 jobs

CHICAGO AND BALTIMORE – Exelon Corporation (NYSE:EXC),

Constellation Energy (NYSE:CEG) and Baltimore Gas and Electric

Company today announced that, in connection with their proposed merger,

they have reached a settlement with the State of Maryland, the Maryland

Energy Administration (MEA), the City of Baltimore and the Baltimore

Building and Construction Trades Council. The settlement agreement

includes an expanded package of benefits for Maryland, the City of

Baltimore and BGE customers – now totaling more than $1 billion and

expected to create more than 6,000 jobs statewide.

“Completing our merger with Constellation is a major objective of Exelon’s

growth strategy, and we are pleased to announce this settlement today,”

said Exelon President and COO Christopher M. Crane. “We recognize that

addressing the reasonable interests of the State of Maryland is an important

element of the merger approval process. We listened carefully to questions

posed by the Maryland Public Service Commission and the other parties

during our merger proceeding, and we’ve been engaged in discussions with

the State of Maryland, City of Baltimore and others to understand their

needs and expectations for this merger. As a result, we enhanced the

already robust package of benefits that the merger will provide for the State

of Maryland and BGE customers.”

In the settlement, Exelon commits to:

• Develop 285-300 megawatts (MW) of new generation in Maryland,

including 165-180 MW of renewable generation and 120 MW of gas-fired

generation. The new generation projects will be built within the state, are

expected to create more than 2,800 local jobs, and will benefit BGE

pr_20111215_EXC_MergerSettlement http://www.exeloncorp.com/newsroom/pr_20111215_EXC_MergerSettl...

1 of 6 1/28/2015 5:47 PM



customers and the public by helping Maryland transition toward renewable

forms of electricity. The total investment in energy generation is at least

$625 million.

• Contribute $32 million for offshore wind research and development –

Exelon will assist the State of Maryland in its efforts to develop a major

offshore wind energy project. Of the $32 million, $2 million will be awarded

to a Maryland institution of higher learning to facilitate research on wind

energy applications. This initiative is expected to create about 430 jobs in

Maryland.

• Provide $50 million to weatherize and provide energy-conservation

measures for 12,500 low-to-moderate income homes, helping make up

for cuts in federal funding for this purpose. This initiative is expected to

create nearly 500 jobs in Maryland.

• Further measures to preserve BGE as a leading Maryland company –

Exelon will take numerous steps to ensure BGE remains a strong company,

responsive to the Maryland communities it serves as well as its employees.

Among the commitments included in the settlement is BGE maintaining its

capital and operations and maintenance spending and paying no dividends

to Exelon through 2014, to continue to support its high level of investment in

smart meters, reliability and other key initiatives.

“The Exelon-Constellation merger, once completed, will serve as the

catalyst for a wide array of energy initiatives in Maryland,” said Mayo A.

Shattuck III, chairman, president and CEO of Constellation. “In turn, these

will create jobs and economic activity in the state, while helping Maryland

achieve its clean energy and environmental goals.”

The 285-300 MW of new generation offered by the companies as part of this

settlement includes 165-180 MW of renewables, including wind, solar and

energy generated from poultry litter; this represents 140 MW of renewables

above the companies’ original 25 MW proposal. It also includes 120 MW of

natural gas generation developed by 2015. As an added benefit, the poultry

litter project is expected to reduce pollution negatively affecting Chesapeake

Bay.

Additionally, the settlement includes commitments previously put forth by

Exelon and Constellation, including:

• $112 million to fund a $100 rate credit for each BGE residential customer

within 90 days after consummating the merger

• $95-120 million for the construction of a new headquarters building in

downtown Baltimore

• A $10 million contribution toward the Electric Universal Service Program

• A $10 million contribution toward EmPower Maryland energy-efficiency

programs

In addition, the companies have committed to maintain charitable giving at

an average level of $7 million per year for at least 10 years, for a total of $70

million.

“Exelon continues to serve as an economic engine making large-scale

investments and contributions in the key states where it operates,” said

Crane. “Under the merger settlement we are announcing today, so long as it

is approved, Exelon will be able to play a similar economic investment role
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in Maryland. We are hopeful other parties will review this offer and join in the

settlement.”

The settlement requires approval by the Maryland Public Service

Commission (PSC), and a filing seeking the PSC’s approval will be made

shortly.

In addition to the companies’ merger filing with the Maryland PSC, Exelon

and Constellation made other regulatory filings in support of their proposed

merger. On Aug. 3, the Public Utility Commission of Texas approved the

merger. The merger also requires regulatory approvals by the Federal

Energy Regulatory Commission, the Nuclear Regulatory Commission, the

New York State Public Service Commission and the Department of Justice.

Shareholders of both companies overwhelmingly approved the transaction

on Nov. 17. Pending all required approvals, Exelon and Constellation expect

to complete their merger in early 2012.

 

About Exelon
Exelon Corporation is one of the nation’s largest electric utilities with more

than $18 billion in annual revenues. The company has one of the industry’s

largest portfolios of electricity generation capacity, with a nationwide reach

and strong positions in the Midwest and Mid-Atlantic. Exelon distributes

electricity to approximately 5.4 million customers in northern Illinois and

southeastern Pennsylvania and natural gas to approximately 490,000

customers in the Philadelphia area. Exelon is headquartered in Chicago and

trades on the NYSE under the ticker EXC.

About Constellation Energy
Constellation Energy is a leading competitive supplier of power, natural gas

and energy products and services for homes and businesses across the

continental United States. It owns a diversified fleet of generating units,

totaling approximately 12,000 megawatts of generating capacity, and is a

leading advocate for clean, environmentally sustainable energy sources,

such as solar power and nuclear energy. The company delivers electricity

and natural gas through the Baltimore Gas and Electric Company (BGE), its

regulated utility in Central Maryland. A FORTUNE 500 company

headquartered in Baltimore, Constellation Energy had revenues of $14.3

billion in 2010. Learn more online: www.constellation.com.

For the latest information about the Exelon-Constellation merger, visit the

merger website: www.exelonconstellationmerger.com.

###
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Cautionary Statements Regarding Forward-Looking Information

Except for the historical information contained herein, certain of the matters

discussed in this communication constitute “forward-looking statements”

within the meaning of the Securities Act of 1933 and the Securities

Exchange Act of 1934, both as amended by the Private Securities Litigation

Reform Act of 1995. Words such as “may,” “will,” “anticipate,” “estimate,”

“expect,” “project,” “intend,” “plan,” “believe,” “target,” “forecast,” and words

and terms of similar substance used in connection with any discussion of

future plans, actions, or events identify forward-looking statements. These

forward-looking statements include, but are not limited to, statements

regarding benefits of the proposed merger of Exelon Corporation (Exelon)

and Constellation Energy Group, Inc. (Constellation), integration plans and

expected synergies, the expected timing of completion of the transaction,

anticipated future financial and operating performance and results, including

estimates for growth. These statements are based on the current

expectations of management of Exelon and Constellation, as applicable.

There are a number of risks and uncertainties that could cause actual

results to differ materially from the forward-looking statements included in

this communication regarding the proposed merger. For example, (1) the

companies may be unable to obtain regulatory approvals required for the

merger, or required regulatory approvals may delay the merger or result in

the imposition of conditions that could have a material adverse effect on the

combined company or cause the companies to abandon the merger; (2)

conditions to the closing of the merger may not be satisfied; (3) an

unsolicited offer of another company to acquire assets or capital stock of

Exelon or Constellation could interfere with the merger; (4) problems may

arise in successfully integrating the businesses of the companies, which

may result in the combined company not operating as effectively and

efficiently as expected; (5) the combined company may be unable to

achieve cost-cutting synergies or it may take longer than expected to

achieve those synergies; (6) the merger may involve unexpected costs,

unexpected liabilities or unexpected delays, or the effects of purchase

accounting may be different from the companies’ expectations; (7) the credit

ratings of the combined company or its subsidiaries may be different from

what the companies expect; (8) the businesses of the companies may suffer

as a result of uncertainty surrounding the merger; (9) the companies may

not realize the values expected to be obtained for properties expected or

required to be divested; (10) the industry may be subject to future regulatory

or legislative actions that could adversely affect the companies; and (11) the

companies may be adversely affected by other economic, business, and/or

competitive factors. Other unknown or unpredictable factors could also have

material adverse effects on future results, performance or achievements of

Exelon, Constellation or the combined company. Discussions of some of

these other important factors and assumptions are contained in Exelon’s
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and Constellation’s respective filings with the Securities and Exchange

Commission (SEC), and available at the SEC’s website at www.sec.gov,

including: (1)  Exelon’s 2010 Annual Report on Form 10-K in (a) ITEM 1A.

Risk Factors, (b) ITEM 7. Management’s Discussion and Analysis of

Financial Condition and Results of Operations and (c) ITEM 8. Financial

Statements and Supplementary Data: Note 18; (2)  Exelon’s Quarterly

Report on Form 10-Q for the quarterly period ended September 30, 2011 in

(a) Part II, Other Information, ITEM 1A. Risk Factors, (b) Part 1, Financial

Information, ITEM 2. Management’s Discussion and Analysis of Financial

Condition and Results of Operations and (c) Part I, Financial Information,

ITEM 1. Financial Statements: Note 13; (3)  Constellation’s 2010 Annual

Report on Form 10-K in (a) ITEM 1A. Risk Factors, (b) ITEM 7.

Management’s Discussion and Analysis of Financial Condition and Results

of Operations and (c) ITEM 8. Financial Statements and Supplementary

Data: Note 12; and (4) Constellation’s Quarterly Report on Form 10-Q for

the quarterly period ended September 30, 2011 in (a) Part II, Other

Information, ITEM 1A. Risk Factors and ITEM 5. Other Information, (b) Part

I, Financial Information, ITEM 2. Management’s Discussion and Analysis of

Financial Condition and Results of Operations and (c) Part I, Financial

Information, ITEM 1. Financial Statements: Notes to Consolidated Financial

Statements, Commitments and Contingencies. These risks, as well as other

risks associated with the proposed merger, are more fully discussed in the

definitive joint proxy statement/prospectus included in the Registration

Statement on Form S-4 that Exelon filed with the SEC and that the SEC

declared effective on October 11, 2011 in connection with the proposed

merger.  In light of these risks, uncertainties, assumptions and factors, the

forward-looking events discussed in this communication may not occur.

Readers are cautioned not to place undue reliance on these forward-looking

statements, which speak only as of the date of this communication. Neither

Exelon nor Constellation undertake any obligation to publicly release any

revision to its forward-looking statements to reflect events or circumstances

after the date of this communication.

Additional Information and Where to Find it

In connection with the proposed merger between Exelon and Constellation,

Exelon filed with the SEC a Registration Statement on Form S-4 that

included the definitive joint proxy statement/prospectus. The Registration

Statement was declared effective by the SEC on October 11, 2011. Exelon

and Constellation mailed the definitive joint proxy statement/prospectus to

their respective security holders on or about October 12, 2011. WE URGE

INVESTORS AND SECURITY HOLDERS TO READ THE DEFINITIVE

JOINT PROXY STATEMENT/PROSPECTUS AND ANY OTHER

RELEVANT DOCUMENTS FILED WITH THE SEC, BECAUSE THEY

CONTAIN IMPORTANT INFORMATION about Exelon, Constellation and the

proposed merger. Investors and security holders may obtain copies of all
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documents filed with the SEC free of charge at the SEC's website,

www.sec.gov. In addition, a copy of the definitive joint proxy

statement/prospectus may be obtained free of charge from Exelon

Corporation, Investor Relations, 10 South Dearborn Street, P.O. Box

805398, Chicago, Illinois 60680-5398, or from Constellation Energy Group,

Inc., Investor Relations, 100 Constellation Way, Suite 600C, Baltimore, MD

21202.
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I. AVOIDANCE OF HARM TO RATEPAYERS:  RING-FENCING 1 
CONDITIONS1 2 

 3 
(1) Dividend limits and equity floor.  Pepco shall not make any dividend distribution to 4 

PHI or to Exelon or to any affiliates or to creditors or stockholders thereof that would 5 
cause Pepco’s equity capital (exclusive of “goodwill”)2 to fall below 45 percent of 6 
Pepco’s capitalization, as equity levels are calculated under this Commission’s 7 
ratemaking precedents, unless Pepco shall have first obtained Commission 8 
authorization for such distribution.  The Commission may authorize a distribution 9 
where it determines, based on substantial evidence that such distribution is in the 10 
public interest, and will not (a) compromise Pepco’s ability to provide safe, reliable 11 
and economical retail electric service in the District of Columbia, or (b) otherwise 12 
impose a financial burden or risk of such burden on retail electric customers in the 13 
District of Columbia. 14 

 15 
(2) No dividends if low ratings.  Pepco shall not make any dividend distribution if 16 

Pepco’s preferred stock, secured debt or unsecured credit ratings, or equivalent, are 17 
rated by two of the three major credit rating agencies below the generally accepted 18 
definition of investment grade.  In the event that the Pepco Board resolves to pay 19 
dividends, Pepco shall file with the Commission, within 5 business days after 20 
payment of any dividend, the calculations that it used to determine its equity level at 21 
the time the Board considered payment of the dividend and the calculations to 22 
demonstrate that the equity ratio (exclusive of goodwill) after the dividend payment 23 
will not fall below 45 percent.3 24 

 25 
(3) Same financial information given to analysts.  Pepco, PHI, and Exelon shall 26 

provide the Commission contemporaneous, unrestricted access to all written 27 
information provided to common stock, bond, or bond rating analysts, which directly 28 
or indirectly pertains to Pepco, PHI or Exelon or to any Exelon affiliate.  Such 29 
information includes, but is not limited to, reports provided to, and presentations 30 
made to, common stock analysts and bond rating analysts. For purposes of this 31 
condition, “written” information means any tangible and retrievable impression 32 

                                                 
1 All of these ring-fencing conditions should continue in force without expiration until (if) they are explicitly 
removed by the Commission.  Exelon would be precluded from seeking their removal for at least ten years, after 
which Exelon would be permitted to demonstrate in a formal proceeding why a certain ring-fencing measure may no 
longer be necessary. 
2 Goodwill should be excluded from this equity ratio calculation because it is not equity capital that has been 
supplied by investors and it is therefore not entitled to earn a cost of capital return from ratepayers. 
3 This proposed ring-fencing limitation closely parallels Condition 2 as stated by the Maryland Public Service 
Commission Order No. 82986 and as implemented in MPSC Order No. 84698 concerning Exelon’s acquisition of 
Constellation Energy Group and BG&E.  The equity percentage requirement in that case was 48 percent. 
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recorded in or on any medium whatever, and includes but is not limited to any 1 
handwritten and printed material, audio and video recordings, and electronically-2 
stored information in any format. Nothing in this condition shall be deemed to waive 3 
any right the Company may have under law to seek protection of the information 4 
from public disclosure. 5 

 6 
(4) Notification of dividends.  Exelon, PHI and Pepco shall notify the Commission of: 7 

a) Their intention to transfer more than 5 percent of Pepco’s or PHI’s retained 8 
earnings to its parent or affiliates4 (or any combination thereof) over a six-month 9 
period, at least 60 days before such a transfer begins. 10 

b) Their intention to declare a special cash dividend from Pepco or PHI, at least 30 11 
days before declaring each such dividend. 12 

c) Their most recent regular common stock cash dividend from Pepco or PHI within 13 
five calendar days after declaring each such dividend. 14 

 15 
(5) Authorization Required for Disposition of Pepco's Rate Base Property.  Without 16 

the prior and specific authorization of the Commission, neither Pepco, PHI nor 17 
Exelon shall transfer, merge, sell, lease, encumber or otherwise dispose of Pepco’s or 18 
PHI’s utility property which (a) has a net book value in excess of $5,000,000, any 19 
part of which is included in the District of Columbia rate base, or (b) has costs 20 
recovered through rates regulated by the Commission. 21 

 22 

(6) Non-Consolidation Opinions. 23 

Within 180 days after consummation of the Merger, Exelon shall obtain new non-24 
consolidation opinions from outside counsel to Pepco, PHI and Exelon concluding 25 
that a bankruptcy court, following established legal precedent, would not 26 
substantively consolidate:  27 

a) the assets and liabilities of the bankruptcy-remote Special Purpose Entity (“SPE”) 28 
established as the PHI subsidiary to hold the equity interests in the Potomac 29 
Electric Power Company (“Pepco”) with those of PHI in the event of a PHI 30 
bankruptcy or with those of Exelon in the event of an Exelon bankruptcy; or 31 

b) the assets and liabilities of Pepco or PHI with those of (a) SPE in the event of an 32 
SPE bankruptcy, or (b) Exelon in the event of an Exelon or bankruptcy; or  33 

c) the assets and liabilities of Pepco with those of PHI in the event of a PHI 34 
bankruptcy.   35 

                                                 
4 The term “affiliate” as used in these conditions has the same meaning as set forth in 15 D.C.M.R. § 3999.1, that is 
“a person who directly or indirectly, or through one or more intermediaries, controls, is controlled by, or is under 
common control with, or has directly or indirectly, any economic interest in another person.” 
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If, for whatever reason, Exelon is unable to obtain an acceptable opinion letter, 1 
Exelon, PHI and Pepco shall take whatever additional measures are necessary to 2 
secure this letter. 3 

 4 
(7) Requirements Associated with Corporate Reorganizations.  Exelon shall not 5 

engage in an internal corporate reorganization relating to SPE, PHI, or Pepco for 6 
which Commission approval is not required, unless Exelon causes 90 days prior 7 
written notification to be given to the Commission. Such notification shall include:  8 

a) an opinion of nationally recognized bankruptcy counsel:(i) that the reorganization 9 
does not materially impact the effectiveness of  Pepco’s or PHI’s existing ring-10 
fencing; or (ii) that describes what changes to the ring-fencing measures would be 11 
required to ensure Pepco and PHI are at least as effectively ring-fenced following 12 
the reorganization; and  13 

b) a letter from Exelon committing to obtain a new non-consolidation opinion 14 
following the reorganization, and to take any further steps necessary to obtain 15 
such an opinion.   16 

c) Exelon shall not object to a Commission investigation into the matter. 17 

d) Exelon shall not, without prior Commission approval, engage in a reorganization 18 
relating to SPE, PHI or Pepco if (i) that reorganization would be inconsistent with 19 
a Commission Order or ring-fencing requirement, or (ii) would prevent PHI or 20 
Pepco from obtaining a new non-consolidation opinion. 21 

 22 
(8) Financing of Utility Property.  The following principles shall apply to any new 23 

financing involving utility property of Pepco or PHI which (i) is included in the 24 
District of Columbia rate base, or (ii) may have costs recovered through rates 25 
regulated by the Commission: 26 

a) Proceeds of debt that is secured by regulated utility assets must only be used for 27 
regulated utility purposes; 28 

b) If any utility assets that are pledged or encumbered to secure debt issuances are 29 
divested, the debt so secured must be divested along with the assets pledged or 30 
encumbered to secure it.  The term “divested” in this context includes moving 31 
assets to either or both affiliated and non-affiliated corporations; 32 

c) If utility assets financed by unsecured debt are divested to another entity, then a 33 
proportionate share of the debt also must be divested. 34 

 35 

(9) Severance of Exelon-Pepco Relationship.  Notwithstanding any other powers that 36 
the Commission possesses under existing, applicable law, the  Joint Applicants agree 37 
that the Commission may, after investigation and a hearing, order Exelon to divest its 38 
interest in Pepco on terms adequate to protect the interests of utility investors 39 
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(including Exelon investors) and consumers and the public, if the Commission finds 1 
that:  2 

a) one or more of the divestiture conditions described below has occurred; 3 

b) as a consequence Pepco has failed to meet its obligations as a public utility, and 4 

c) divestiture is necessary to allow Pepco to meet its obligations and to protect the 5 
interests of Pepco customers in a financially healthy utility and in the continued 6 
receipt of reasonably adequate utility service at a just and reasonable price.  7 

d) The divestiture conditions are:  8 

i. a nuclear accident or incident at an Exelon nuclear power facility 9 
involving the release or threatened release of radioactive isotopes, 10 
resulting in (x) a material disruption of operations at such facility and 11 
material loss to Exelon that is not covered by insurance or indemnity 12 
or (y) the permanent closure of a material number of Exelon nuclear 13 
plants as a result of such accident or incident; 14 

ii. the filing of a petition for relief in bankruptcy by or against Exelon or 15 
any of its subsidiaries constituting (x)10% or more of Exelon’s 16 
consolidated assets at the end of its most recent fiscal quarter, or 17 
(y)10% or more of Exelon’s consolidated net income for the 12 18 
months ended at the close of its most recent fiscal quarter;  19 

iii. the rating for Exelon’s senior unsecured long-term public debt 20 
securities, without third-party credit enhancement, is downgraded to a 21 
rating that indicates “substantial risks” (i.e., below B3 by Moody’s or 22 
B- by S&P or Fitch) by at least two of the three major credit rating 23 
agencies, and such condition continues for more than 6 months; or  24 

iv. Exelon and/or Pepco have committed a pattern of material violations 25 
of lawful Commission orders or regulations, or applicable provisions 26 
of Title 34 of the District of Columbia Code and, despite notice and 27 
opportunity to cure such violations, have continued to commit the 28 
violations. 29 

 30 
(10) Prohibition of Cross-Default Provisions.  In addition to complying with its 31 

obligations under the Commission’s Affiliate Transactions Code of Conduct 32 
regulations (15 D.C.M.R. Part 39) Pepco shall not:  33 

a) guarantee the debt or credit instruments of Exelon or any other Exelon affiliate 34 
(other than a subsidiary of Pepco);  35 

b) grant a mortgage or other lien on any property used and useful in providing retail 36 
or wholesale utility service to, or otherwise pledge such assets as security for 37 
repayment of the principal or interest of any loan or credit instrument of, Exelon 38 
or any other Exelon affiliate (other than a subsidiary of Pepco);  39 
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c) include in any of Pepco’s debt or credit agreements cross-default provisions 1 
between Pepco’s or PHI’s securities and the securities of Exelon or any other 2 
Exelon affiliate (other than a subsidiary of Pepco); or  3 

d) include in its debt or credit agreements any financial covenants or rating-agency 4 
triggers related to Exelon or any other Exelon affiliate (other than a subsidiary of 5 
Pepco). 6 

 7 
(11) Special Purpose Entity (SPE) Conditions.  The following conditions govern the 8 

establishment and maintenance of the Special Purpose Entity: 9 

a) PHI shall form a bankruptcy remote, special purpose subsidiary, the special 10 
purpose entity (“SPE”), for the sole purpose of holding 100% of the equity shares 11 
of Pepco. The SPE will have no employees and have no operational functions 12 
other than those related to holding Pepco shares.  13 

b) The Board of Directors of the SPE will have one independent director, as the New 14 
Stock Exchange rules define the term. The independent director will be an 15 
employee of an SPE administration company in the business of protecting SPEs.  16 
A voluntary petition for bankruptcy by the SPE or any amendment to the 17 
organizational documents of the SPE that would remove this requirement or other 18 
ring-fencing requirement will require the approval of the entire Board of Directors 19 
of the SPE, including the independent director.  Any amendment to the 20 
organizational documents of the SPE that would remove this requirement or the 21 
requirements set forth in “e)” below also requires the approval of the entire Board 22 
of Directors of the SPE, including the independent director. 23 

c) The SPE will issue a non-economic interest (the "Golden Share") in the SPE to an 24 
SPE administration company.  A voluntary petition for bankruptcy by the SPE 25 
will require the affirmative consent of the holder of the Golden Share. The holder 26 
of the Golden Share shall be an SPE administration company in the business of 27 
protecting SPEs and separate from the SPE administration company retained for 28 
the SPE independent director position.  Any amendment to the organizational 29 
documents of the SPE that would remove this requirement or the requirements set 30 
forth in e) below also requires the affirmative consent of the holder of the Golden 31 
Share. 32 

d) PHI shall transfer the Pepco shares to the SPE as an absolute conveyance or "true 33 
sale" with the intention of excluding the Pepco shares from the bankruptcy estate 34 
of PHI and from the bankruptcy estate of Exelon. 35 

e) The SPE shall agree to the following: 36 

i. The SPE’s funds shall not be commingled with the funds of Pepco, 37 
PHI or Exelon. 38 
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ii. The SPE shall at all times hold itself out as a separate entity from each 1 
of Pepco, PHI and Exelon, shall conduct business in its own name, and 2 
shall not assume liability for the debts of Pepco, PHI or Exelon. 3 

iii. The SPE shall maintain a separate name from and shall not use the 4 
trademarks, service marks or other intellectual property of Pepco, PHI 5 
or Exelon. 6 

iv. The SPE shall maintain separate books, accounts and financial 7 
statements reflecting its separate assets and liabilities. 8 

v. The SPE shall maintain arms-length relationships with Pepco, PHI and 9 
Exelon. 10 

vi. The SPE shall have adequate capitalization for the nature of its 11 
business. 12 

f) Pepco shall agree to the following: 13 

i. Notwithstanding 15 D.C.M.R. § 3905.2, Pepco will not participate in 14 
any cash pool operated by PHI or Exelon that includes non-utility 15 
operations, and will not commingle funds with PHI or Exelon; 16 

ii. Pepco will hold itself out as a separate entity from PHI, Exelon and the 17 
SPE, and will conduct business in its own name and will not assume 18 
liability for future debts of the SPE, PHI or Exelon; 19 

iii. Pepco will maintain a separate name from and will not use the 20 
trademarks, service marks or other intellectual property of the SPE, 21 
PHI or Exelon; 22 

iv. Pepco will maintain separate books, accounts and financial statements 23 
reflecting its separate assets and liabilities; and 24 

v. Pepco will maintain arms-length relationships with PHI, Exelon and 25 
the SPE. 26 

g) Exelon, PHI, Pepco and the SPE shall obtain a non-consolidation legal opinion 27 
from nationally recognized bankruptcy counsel concluding that a bankruptcy 28 
court, following established legal precedent, would not substantively consolidate:  29 

(i) the assets and liabilities of the SPE with those of PHI in the event of a PHI 30 
bankruptcy, or with those of Exelon in the event of an Exelon bankruptcy; or  31 

(ii) the assets and liabilities of Pepco with those of the SPE in the event of an 32 
SPE bankruptcy, or with those of PHI in the event of a PHI bankruptcy, or 33 
with those of Exelon in the event of an Exelon bankruptcy.   34 

If, for whatever reason, the measures and conditions addressed in “a)” through “f)” do 35 
not support an acceptable opinion letter, Exelon, PHI and Pepco shall take whatever 36 
additional measures are necessary to secure this letter; 37 
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h) Pepco’s charter and by-laws shall be amended to include a requirement that the 1 
unanimous vote of the Board of Directors of Pepco be required for Pepco to file a 2 
voluntary bankruptcy petition. 3 

i) Pepco shall file an annual ring-fencing report with the Commission, and PHI, 4 
Exelon and the SPE shall each file an annual compliance report with respect to the 5 
requirements set forth in paragraphs “e)” and “f)”, respectively, above. 6 

j) At the time the SPE is formed and by the anniversary date of every year 7 
thereafter, each of PHI and Exelon shall provide the Commission a certificate 8 
from an officer certifying: 9 

i. The company shall maintain the requisite legal separateness in the 10 
corporate reorganization structure; 11 

ii. The reorganization structure serves important business purposes for 12 
the company; and 13 

iii. The company acknowledges that subsequent creditors of Pepco may 14 
rely upon the separateness of Pepco, and would be significantly 15 
harmed in the event separateness were not maintained and, as a result, 16 
a substantive consolidation of Pepco with PHI or Exelon were to 17 
occur. 18 

 19 
II. PROTECTION AGAINST ACQUISITION PREMIUM RECOVERY IN 20 

RATES 21 

 22 
(12) Protection Against Acquisition Premium Recovery in Rates.  Effective upon 23 

consummation of the merger, and continuing until the conclusion of the first post-24 
merger rate case before the Commission adjusting Pepco’s retail rates for service 25 
within the District of Columbia, Exelon shall provide all District of Columbia retail 26 
electricity customers with a credit against their monthly electric bill that implements a 27 
rebate of one-twelfth of the $50 million in annual savings attributable to the financing 28 
of the proposed merger.  Amounts rebated will not be recoverable in retail rates. 29 

 30 
III. MARKET COMPETITION CONDITIONS 31 

 32 
(13) Continued PJM Membership.  Exelon shall commit to remain in PJM and shall not 33 

request that the Commission modify this commitment for at least the next 10 years.  34 

 35 

(14) Funding for merger condition monitoring. Exelon shall provide through the 36 
Commission for 6 years funding of $3 million per year (which shall not be 37 
recoverable in retail rates) to defray in equal allocations the cost burden that the 38 
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merger will impose on the appropriate discharge of local and regional market 1 
monitoring, investigative, development and reporting activities by the Commission, 2 
the Office of People’s Counsel and DDOE, including activities pursuant to D.C. Code 3 
§ 34-1512.  These amounts shall not be recoverable in rates. 4 

 5 

(15) Funding for PSC DER staff.  The Joint Applicants shall provide $500,000 annual 6 
funding (without recourse to recovery in retail electric rates) for enhanced 7 
Commission staff to manage the dispute resolution complaint procedure established 8 
in the Commission’s District of Columbia Small Generator Interconnection Rules 9 
(“DCSGIR”)(15 D.C.M.R. § 4009).  This funding shall support legal and engineering 10 
capacity on the part of the Commission that will ensure the timely and effective 11 
resolution of disputes over interconnection of local renewable resources, and as a 12 
second priority may be used to study and promote the efficient use of such resources. 13 

 14 

(16) Open access distribution proceeding. The Commission shall establish a proceeding 15 
in which to review whether and to what extent the existing terms of Pepco’s (in 16 
effect) franchise and regulated monopoly status within the District should be 17 
amended to promote the installation and operation of microgrids and load 18 
management technologies.  This proceeding shall also address the extent to which 19 
Pepco’s distribution facilities within the District should be open to other independent 20 
users on nondiscriminatory terms equivalent to Pepco’s own access to these facilities, 21 
so as to foster the development of resource alternatives (including the Clean and 22 
Affordable Energy Act of 2008’s [“CAEA”] policy of promoting renewables, 23 
efficiency, microgrids and behind the meter generation) as well as alternative 24 
competitive delivery options for D.C. consumers, including the District Government.  25 
The Commission shall administer an intervenor fund for the proceeding, allocating 26 
$2.5 million, among competing applicants from:  parties in the instant case, the 27 
Attorney General.  Pepco shall deposit below-the-line funds with the Commission 28 
within 21 days of public notice of the proceeding. 29 

 30 
IV. TAX, ACCOUNTING AND REGULATORY CONDITIONS 31 

 32 
(17) Tax Indemnification. Exelon shall indemnify Pepco and PHI Holdings, Inc. for any 33 

liability for federal income taxes (including interest and penalties related thereto, if 34 
any) in excess of Pepco’s standalone liability for federal income taxes (including 35 
interest and penalties related thereto, if any) for any period during which Pepco is 36 
included in a consolidated group with Exelon. Under applicable law, following the 37 
Merger, Pepco will have no liability for federal income taxes (including interest and 38 
penalties related thereto, if any) of Exelon or any other subsidiary of Exelon for any 39 
period during which Pepco was not included in a consolidated group with Exelon (i.e. 40 
any period before the Merger). Exelon will take no action to cause Pepco to have any 41 
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liability for federal income taxes (including interest and penalties related thereto, if 1 
any) of Exelon or any other subsidiary of Exelon for any period during which Pepco 2 
was not included in a consolidated group with Exelon for purposes of filing federal 3 
income tax returns. If Pepco is included in a consolidated group with Exelon for 4 
purposes of filing federal income tax returns and the rating for Exelon’s senior 5 
unsecured long-term public debt securities, without third-party credit enhancement, is 6 
downgraded to a rating that indicates “substantial risks” (below B3 by Moody’s or B- 7 
by S&P or Fitch) by at least two of the three major credit rating agencies, the 8 
Commission may, after investigation and hearing, require Exelon to deliver to Pepco 9 
collateral of the type and amount determined by the Commission pursuant to the 10 
hearing to secure Exelon’s tax indemnity to Pepco if the Commission finds that such 11 
collateral is necessary for the protection of Pepco’s interests under Exelon’s tax 12 
indemnity. Pepco shall be required to surrender or release such collateral security to 13 
Exelon (1) promptly after the rating of Exelon’s senior unsecured long-term public 14 
debt, without third-party credit enhancement, is restored to a rating above “substantial 15 
risks” (at or above B3 by Moody’s or B- by S&P or Fitch) by at least two of the three 16 
major credit rating agencies, or (2) if and when Pepco is determined by a body of 17 
competent jurisdiction no longer to be liable for federal income taxes as a member of 18 
a consolidated group with Exelon, other than Pepco’s standalone liability for federal 19 
income taxes (including interest and penalties related thereto, if any), or (3) upon a 20 
finding by the Commission, after investigation and hearing, that the conditions under 21 
which such collateral security was originally required no longer exist. 22 

 23 
(18) No Internal Revenue Code §338(h)(10) election. No tax elections or accounting 24 

methods shall be employed related to the acquisition that would in any way result in 25 
any reduction to Pepco’s net Accumulated Deferred Income Tax (“ADIT”) balances 26 
that are used to reduce rate base in Pepco’s rate cases, including but not limited to any 27 
Internal Revenue Code §338(h)(10) election.  Unless expressly and specifically 28 
authorized by the Commission, after notice and hearing, the proposed acquisition and 29 
merger shall have no impact on Pepco’s pre-merger recorded ADIT balances. 30 

 31 
(19) Recording of Goodwill and Protection from "Push Down" Accounting.  Exelon 32 

and Pepco shall not record goodwill resulting from the Merger on Pepco’s books 33 
unless required to do so by the Securities and Exchange Commission (“SEC”). If the 34 
SEC requires that goodwill be recorded on Pepco’s books, then Exelon and Pepco 35 
shall ensure that such goodwill does not impact rates charged to Pepco’s customers. 36 

 37 

(20) Reporting of Goodwill impairments.  Within 30 days of any rulings by FERC 38 
concerning Exelon subsidiaries' and affiliates’ inclusion of Goodwill in transmission 39 
formula rates, and within 10 days after a report to the SEC by Exelon of Goodwill 40 
impairment tests at Exelon that indicates that the amount of Goodwill on Exelon's or 41 
PHI's books has been impaired, Exelon shall notify the Commission of such 42 
developments.    43 
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 1 

(21) No Transaction Cost Recovery in Rates.  Exelon and Pepco and their affiliates shall 2 
not seek recovery in Pepco's rates of: (i) any acquisition premium or “goodwill” 3 
associated with the Merger; or (ii) transaction costs incurred in connection with the 4 
Merger by Joint Applicants, their affiliates or their subsidiaries.  The “transaction 5 
costs” required to be excluded from rates include, but are not limited to, any and all of 6 
the following incurred with respect to the Merger:  7 

 8 

a) consultant, investment banker, and legal fees;  9 

b) change in control or retention payments;  10 

c) costs associated with the shareholder meetings and proxy statement/registration 11 
statements related to the Merger;  12 

d) costs for PHI Restricted Stock Units; 13 

e) PHI and Pepco executive severance costs associated with the transaction; and 14 

f) costs associated with shareholder litigation related to the Merger. 15 

 16 

(22) Rate Protection from Costs to Achieve in Excess of Synergy Savings.  No Pepco 17 
rate case initiated after the Merger shall use a test year in which Pepco's allocated 18 
"costs to achieve" exceed Pepco's allocated synergy savings resulting from the 19 
merger. 20 

 21 

V. SAFEGUARDS TO ASSURE THAT MANAGEMENT OF PEPCO 22 
REMAINS ATTUNED TO DISTRICT NEEDS, AND TO PROTECT 23 
THE D.C. ECONOMY 24 

 25 
(23) Employment at PHI and Pepco within the District of Columbia.  Upon approval 26 

of the Merger, and for at least the first three years following the notification to the 27 
FERC of the consummation of the Merger, Exelon (i) shall not permit a net reduction, 28 
due to attrition as a result of the Merger integration process, in the District-located  29 
employment at either of PHI Service Company or Pepco, and (ii) shall provide 30 
compensation and benefits to District-located employees and retirees that are at least 31 
as favorable in the aggregate as the compensation and benefits provided to those 32 
employees and retirees immediately before the Merger.  District-located refers to a 33 
job that was located in the District, not exclusively to the residence. 34 

 35 

(24) Pepco and PHI Headquarters Kept in Washington, D.C.  Pepco and PHI shall 36 
maintain their respective headquarters in the District of Columbia, shall remain 37 
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locally managed as described in these Conditions, and Pepco shall continue to serve 1 
its customers under its own name. 2 

 3 

(25) Pepco Board of Directors Independent and Local Members.  Subsequent to the 4 
first Pepco Board of Directors meeting after the FERC is notified of the 5 
consummation of the Merger and continuing thereafter, Exelon shall ensure that at 6 
least one-third, and no less than two members, of the Pepco Board of Directors will 7 
be independent members as that term is defined under New York Stock Exchange 8 
rules. Additionally, a majority of the Pepco Board of Directors shall have primary 9 
residence or principal place of business or employment in Pepco’s service territory. 10 

 11 

(26) Exelon Board and Shareholder Meetings in DC.  Exelon’s Board of Directors shall 12 
add Washington, D.C., to its regular rotation of the location of Exelon’s board and 13 
shareholder meetings. 14 

 15 

(27) Executive Committee Meetings in DC.  Exelon Management’s Executive 16 
Committee shall meet at least annually in the District of Columbia and shall file 17 
notice with the Commission in advance of each such meeting. 18 

 19 

(28) Pepco CEO on Exelon Executive Committee.  Pepco’s CEO shall be a member of 20 
Exelon Management’s Executive Committee. 21 

 22 

(29) Local Pepco CEO.  Pepco’s CEO shall reside within the District of Columbia. 23 

 24 

VI. OTHER REGULATORY REQUIREMENTS AND REPORTING 25 

(30) Pepco Capital and O&M Expenditure Levels and Reporting.  Unless the 26 
Commission orders otherwise, Pepco shall maintain its District of Columbia capital 27 
and O&M expenditures at or above 95% of its combined project capital and O&M 28 
expenditures for 2013.  In 2015, and at least within 90 days after notifying FERC of 29 
the consummation of the merger, Pepco shall provide the Commission with a report 30 
of its actual capital and O&M expenditures for 2013 and 2014, and provide the 31 
Commission with its projected capital and O&M expenditures for 2015, 2016, and 32 
2017. 33 

 34 

(31) Neutral Merger Accounting.  Exelon and Pepco Merger accounting shall be rate-35 
neutral for Pepco’s customers. No Exelon or Pepco accounting associated with the 36 
Merger shall result in higher rates charged to Pepco customers. 37 
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(32) Shared Services Comparison to Pre-Merger Levels.  As part of its Cost Allocation 1 
Manual filings, pursuant to 15 D.C.M.R. § 3904, for the first three calendar years 2 
following notification to the FERC of consummation of the Merger, Pepco shall 3 
provide the Commission with a side-by-side comparison, by function, of (i) its post- 4 
Merger shared services costs for each of those years and (ii) its equivalent pre-Merger 5 
functional costs for each of years 2012 and 2013. 6 

 7 

(33) Tracking Charges for Services Provided to Pepco.  In the first quarter after the first 8 
full calendar year following consummation of the Merger, Pepco shall prepare and 9 
file with the Commission a side-by-side comparison of (i) Exelon’s service company 10 
charges to Pepco for the first full calendar year with (ii) PHI Service Company’s 2012 11 
and 2013 charges to Pepco. 12 

 13 

(34) Tracking Merger Savings.  Pepco shall track with specificity Merger savings and 14 
account for such savings in each of its next two electric rate proceedings. 15 

 16 

(35) Credit Metrics Reporting.  Exelon shall report to the Commission promptly if either 17 
Exelon’s or Pepco’s credit rating from any of the three major credit rating agencies  18 
falls below its level at the date of the notification to FERC that the merger had been 19 
consummated.  Pepco shall also report to the Commission within 30 days of the end 20 
of each quarter the following credit metrics for the then-current year: FFO/debt, 21 
FFO/interest, and debt/capitalization. Exelon shall also report to the Commission if 22 
Exelon, PHI or Pepco are put on negative outlook or are downgraded below current 23 
bond ratings by any of the three major credit rating agencies.  The agencies are 24 
Standard & Poor, Moody’s and Fitch. 25 

 26 

VII. DIRECT AND TANGIBLE PUBLIC INTEREST BENEFITS 27 

(36) Sustainable Development Fund.  Exelon shall invest $95 million over a five-year 28 
period in a Sustainable Development Fund. The funds shall not be recoverable in 29 
rates. The purpose of the Fund shall be to promote the sustainable development of the 30 
District of Columbia, its residents and the businesses and organizations within it, and 31 
shall include the promotion of renewable energy, energy efficiency, distributed 32 
energy resources, related job training, and the preservation and enhancement of 33 
environmental quality. 34 

 35 

(37) Clean and Affordable Energy Act implementation funding.  Exelon shall provide, 36 
within 90 days after notification to the FERC of consummation of the Merger, $70 37 
million in funding for the District of Columbia’s efforts to advance the purposes of, 38 
and accelerate the implementation of, the Clean and Affordable Energy Act of 39 
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2008(CAEA). One of the specific uses of this fund will be to finance weatherization 1 
programs for low-income District residents, thereby making significant progress in 2 
the CAEA’s goal of saving District consumers money on their utility bills.  3 

 4 

(38) Green Power R&D.  Exelon shall donate $2 million to an institution or institutions 5 
of higher learning within the District of Columbia, as selected by DDOE through a 6 
competitive process, to support research and development in District-based: 7 
renewables; distributed energy resources; and energy efficiency. 8 

 9 

(39) Charitable Giving at 2012 levels.  Exelon and its subsidiaries, including Pepco shall: 10 

a) During the 10-year period following consummation of the Merger, make annual 11 
charitable contributions within the District of Columbia at levels not less than the 12 
level of charitable contributions made by PHI Service Company and Pepco for the 13 
year that ended December 31, 2012. 14 

b) Maintain a level of involvement in community activities in the District of 15 
Columbia not less than the level of community involvement and related activities 16 
carried on by PHI and Pepco for the year that ended December 31, 2012.   17 

c) Continue to support and enhance (i) existing charitable and community corporate 18 
“giving programs,” (ii) educational, environmental, economic and philanthropic 19 
partnerships and (iii) consumer partnerships.  20 

 21 

(40) Reports on Lobbying Expenditures.  The Joint Applicants shall file with the 22 
Commission each calendar quarter a report of their forecasted expenditures during the 23 
following two calendar quarters that are includable in Account 426.4 of the Uniform 24 
System of Accounts. 25 

Filename:  Exhibit __ DCG (A)-2 conditions list.docx 26 
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PUBLIC SERVICE COMMISSION 
PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA 

 
FORMAL CASE NO. 1119 

 
DISTRICT OF COLUMBIA GOVERNMENT 

DATA REQUEST NO.  11 
TO JOINT APPLICANTS 

CONCERNING JOINT APPLICANTS' REBUTTAL 
 

February 27, 2015 
 

DEFINITIONS AND INSTRUCTIONS 
 
 Please comply with the Definitions and Instructions accompanying earlier Data Requests 
propounded by the Government of the District of Columbia in this proceeding. 
 

DATA REQUESTS 
 

11-1. With reference to the Supplemental Direct Testimony of Mark Alden at 4:3-5. 

A. Please identify and explain all of the potential engineering enhancements 
 discussed in the referenced meetings described in your testimony. 
 
B. Please identify and explain all of the potential process-related 
 enhancements discussed in the referenced meetings described in your 
 testimony. 
 
C. Please explain to what extent any of the identified engineering or process-
 related enhancements would allow Pepco to reduce future reliability 
 budgets.  
 
D. Please quantify in dollar terms the amount of any reductions to future 
 reliability budgets. 
 

11-2. With reference to Mark Alden’s Reliability Forum Implementation Benefit  
  workpaper 1. 

A. Please explain how the Joint Applicants derived the weighting benefits for 
 implementation difficulty matrix shown in cells g26:k26. 
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B. Please provide all supporting documentation and/or calculations relied 
 upon in your response to part “A”. 
 
C. Please explain how the Joint Applicants derived the weighting benefits for 
 reliability benefit matrix shown in cells o26:q26. 
 
D. Please provide all supporting documentation and/or calculations relied 
 upon in your response to part “C”. 
 
E. For each of the following three programs that appear to have higher 
 implementation costs and lower reliability benefits rankings, please 
 explain how the Joint Applicants will propose to justify such programs for 
 the Pepco service territory: 
 
 1. Worst Performing and Priority Feeders; 
 
 2. URD Cable Replacement and Injection; 
 
 3. Employee Circuit and Feeder Ownership and Rewards Program 
 
F. With reference to the Employee Circuit and Feeder Ownership and 
 Rewards Program: 
 

1. Please describe in detail how this program would be implemented. 
 
2. Please identify each Exelon or PHI distribution utility in which this 
 program is currently in operation. 
 
3. Please provide the annual amount of spending for the last three 
 years associated with this program for each Exelon or PHI 
 distribution utility identified in response to part “F-2”. 
 
4. Please provide the annual amount budgeted for the next five years 
 associated with this program for each Exelon or PHI distribution 
 utility identified in response to part “F-2.” 
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11-3. With reference to the Supplemental Direct Testimony of William Gausman at  
  5:16-20: 
 

A. Has Pepco considered any of the potential engineering and/or process 
 related enhancements independently? 
 
B. If your response to part “A” is in the affirmative, please identify and 
 explain why did Pepco not implement such measures.  
 
C. If your response to part “A” is in the negative, please explain why Pepco 
 did not consider any such enhancements.  
 

11-4.  With reference to Exhibit (4A)-2, Joint Applicants District of Columbia Merger 
 Commitments, and to the attached PHI February 27 SEC Earnings Release, 
 including, but not limited to, the following information contained therein: 
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And this from page 7: 
 

 
 

A. Please show in detail how PHI accounted for the 2014 Incremental 
merger-related transaction costs of $23 million (or $0.09 per share). 
Identify the amounts recorded in each account. 

 
B. How was it determined that these were incremental? Explain fully. 

   
 C. What is the base amount of 2014 merger related transaction costs used to 

 determine that the $23 million transaction cost amount was incremental?  
 Explain and show in detail. 

 
 D. Were any of the 2014 incremental merger-related transaction costs listed 

 for PHI allocated or charged to Pepco in 2014? 
 

1. If so, show how much was recorded on Pepco's books by account. 
 
2. If not, explain fully why not. 
   

 E. What portion of the Pepco 2014 merger-related transaction  costs  
  are allocated to Pepco's D.C. operations?  Explain and show in detail. 
 
 F. Show in detail how PHI has accounted for the 2014 Incremental merger-

 related integration costs of $8 million (or $0.03 per share). Identify the 
 amounts recorded in each account. 

 
 G. How was it determined that these were incremental? Explain fully. 
 
 H. What is the base amount of 2014 merger-related integration costs used to 

 determine that the $8 million integration cost amount was incremental?  
 Explain and show in detail. 
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 I. Were any of the 2014 incremental merger-related integration cost listed 
 for PHI allocated or charged to Pepco in 2014? 

 
  1. If so, show how much was recorded on Pepco's books by account. 
 

2. If not, explain fully why not. 
   

 J. What portion of the Pepco 2014 merger-related integration costs are 
 allocated to Pepco's D.C. operations?  Explain and show in detail. 

 
 K. Provide a detailed breakout showing exactly what costs, by type of cost, 

 are included in the $23 million of PHI 2014 merger-related transaction 
 costs. 

 
 L. Provide a detailed breakout showing exactly what costs, by type of cost, 

 are included in the $8 million of PHI 2014 merger-related integration 
 costs. 

 
 M. Is there any commitment in Exhibit (4A)-2 that prohibits Pepco from 

 attempting to charge District of Columbia ratepayers for the 2014 
 incremental merger-related transaction costs?  

  
1. If so, please identify which commitment(s)? 
 

 N. Is there any commitment in Exhibit (4A)-2 that prohibits Pepco from 
 attempting to charge District of Columbia ratepayers for the 2014 
 incremental merger-related integration costs?  

  
1. If so, please identify which commitment(s)? 
 

 O. Explain in detail why PHI management believes that the 2014 merger-
 related transaction and integration costs are not representative of the 
 Company's ongoing business relations, per page 7, note 2 in the February 
 27, 2015 financial release:  "(2) Management believes the adjusted items 
 are not representative of the Company's ongoing business operations." 

 
 P. Identify and provide all analysis done by, or for, PHI management to 

 support the statement that:  "Management believes the adjusted items are 
 not representative of the Company's ongoing business operations." 

 
11-5. With reference to Exhibit (4A)-2, Joint Applicants District of Columbia Merger 

Commitments, which seems to lack any commitment to improve Pepco's current 
disaster response plan, provide Pepco’s present: 

 
 A. Disaster Response Plan; 
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 B. Emergency Action Plan; and 
 
 C. Energy Emergency Plan. 
 
 D. Identify and provide the Pepco document that best explains the Company 

 resources and procedures to address the Company’s response to a disaster, 
 whether human-caused, weather-related, flood-related, or other natural 
 disaster.   

 
 E. With respect to each item identified in response to parts “A-C”, identify

 the management-level positions, by title and person’s name, responsible 
 for each plan. 

 
 F. Provide the budget dedicated to disaster response, capital and O&M. 
 
 G. Identify and provide each third-party audit or evaluation of the plan(s). 
 
11-6. If a response to any part of DCG DR 11-5 is that the function, plan, resource, 

person, or dollar figure, is a PHI matter, then please answer the question for PHI.  
 
11-7. With respect to each of the subject areas of DCG DR 11-5, please explain 

Exelon’s role and resources dedicated to the disaster response activities of its 
distribution companies, if any.  Identify the functional unit and its management 
staffing, including job title and name, and present budget. 

 
11-8. Assuming the merger: 
 
 A. Please explain the role that Exelon would play regarding Pepco in each 

 part of DCG DR 11-5.  
 
 B. Please explain each change that Exelon contemplates for the Pepco  

 emergency and/or disaster response plans, including the budget.  
 
 C. With respect to your response to part “B” provide all supporting 

 documentation. 
.  
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 Pepco Holdings Reports Fourth Quarter and Full Year 2014
 

Financial Results
 

Pepco Holdings, Inc. (NYSE: POM) today reported fourth quarter and full year 2014 earnings from continuing

operations as follows:

 

  
Three Months Ended 

December 31,  
Year Ended 

December 31,
  2014  2013  2014  2013
Net Income from Continuing Operations (GAAP)                 

Net Income ($ in millions)       $ 35     $ 58    $ 242    $ 110 

Earnings Per Share  $    0.14  $    0.23  $   0.96  $   0.45 

                 
Adjusted Net Income from Continuing Operations (Non-GAAP)                 

Adjusted Net Income ($ in millions)  $ 59  $ 61  $ 321  $ 280 

Adjusted Earnings Per Share  $ 0.23  $ 0.24  $ 1.27  $ 1.14 

 

“2014 was a year of significant accomplishments as we continued to see appreciable improvements in both

reliability and customer satisfaction. Our financial and operating results reflect the positive impact of our

investments in the electric system across our jurisdictions,” said Joseph M. Rigby, Chairman, President and Chief

Executive Officer. “During the fourth quarter of 2014, approval for the pending merger with Exelon was received

from the Federal Energy Regulatory Commission and the Hart-Scott-Rodino waiting period expired.” Rigby added,

“This month a settlement agreement in connection with the merger was filed with the Delaware Public Service

Commission, and regulatory approval was received from the Board of Public Utilities in New Jersey. We are

pleased with our progress to date and work continues with Exelon on obtaining the remaining state regulatory

approvals. Looking ahead, we remain confident that our pending

 

1

(more)

 

  

merger with Exelon will provide significant stakeholder benefits, including enhancing our ability to achieve our

fundamental strategy of providing our customers with safe and reliable service.”
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In 2014, Pepco Holdings’ GAAP net income from continuing operations was $242 million, or 96 cents per share,

as compared to $110 million, or 45 cents per share in the prior year. Excluding items that we believe are not

representative of ongoing business operations, 2014 adjusted net income from continuing operations would have

been $321 million, or $1.27 per share, as compared to $280 million, or $1.14 per share in the prior year.

 

The primary drivers of the increase in adjusted net income from continuing operations (Non-GAAP) for 2014, as

compared to 2013, were higher electric distribution and transmission revenue (primarily due to higher rates from

continued infrastructure investment and growth in the number of distribution customers), partially offset by higher

depreciation expense and higher operation and maintenance expense.

 

Pepco Holdings’ GAAP net income from continuing operations for the three months ended December 31, 2014

was $35 million, or 14 cents per share, as compared to $58 million, or 23 cents per share, for the same quarter in

the prior year. Excluding items that we believe are not representative of ongoing business operations, adjusted net

income from continuing operations for the fourth quarter of 2014 would have been $59 million, or 23 cents per

share, as compared to $61 million, or 24 cents per share, in the fourth quarter of 2013.

 

The decrease in adjusted net income from continuing operations (Non-GAAP) in the fourth quarter of 2014, as

compared to the 2013 fourth quarter, was due to higher operation and maintenance expense and higher

depreciation expense, partially offset by higher electric distribution revenue (primarily due to higher rates from

continued infrastructure investment) and favorable income tax adjustments.

 

Due to the pending merger with Exelon, Pepco Holdings will not be providing earnings guidance for 2015.

 

Non-GAAP Financial Information
 

Management believes the adjusted net income from continuing operations and related per share data are

representative of Pepco Holdings’ ongoing business operations. Management uses this information internally to

evaluate Pepco Holdings’ period-over-period financial performance and, therefore, believes that this information is

useful to investors. The presentation of adjusted net income from continuing operations and related per share data

is intended to complement, and should not be considered as an alternative to, reported earnings and related per

share data presented in accordance with generally accepted accounting principles in the United States (GAAP).

 

2

(more)

 

  

Reconciliation of GAAP Financial Information to Adjusted Financial Information
 

Net Income from Continuing Operations

(Millions of dollars)

 Three Months 

Ended

December 31,  

Year 

Ended

December 31,

  2014  2013  2014  2013

Reported (GAAP) Net Income from Continuing Operations $ 35 $ 58 $ 242 $ 110

Adjustments (after-tax):         
· Incremental merger-related transaction costs  6  –  23  – 

· Incremental merger-related integration costs  2  –  8  – 

· Impairment losses related to Pepco Energy Services (PES) long-lived

assets  16  3  
 

48  3

· Potomac Capital Investment Corporation (PCI) valuation allowances

related to certain deferred tax assets  –  –  –  101

· Interest associated with change in assessment of corporate tax

benefits related to the cross-border energy lease investments  –  –  –  66

Adjusted Net Income from Continuing Operations (Non-GAAP) $    59 $ 61 $ 321 $ 280
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Earnings per Share from Continuing Operations

 Three Months 

Ended

December 31,  

Year

Ended

December 31,

  2014  2013  2014  2013

Reported (GAAP) Earnings per Share from Continuing Operations $ 0.14    $ 0.23 $ 0.96 $ 0.45

Adjustments (after-tax):         
· Incremental merger-related transaction costs  0.02  –  0.09  – 

· Incremental merger-related integration costs  0.01  –  0.03  – 

· Impairment losses related to PES long-lived assets  0.06  0.01  0.19  0.01

· PCI valuation allowances related to certain deferred tax assets  –  –  –  0.41

· Interest associated with change in assessment of corporate tax

benefits related to the cross-border energy lease investments  –  –  –  0.27

Adjusted Earnings per Share from Continuing Operations (Non-GAAP) $ 0.23 $ 0.24 $ 1.27 $ 1.14

 
 

The income tax effects with respect to the foregoing adjustments, where applicable, were calculated using

composite income tax rates of 35 to 41 percent. Most merger-related costs are not tax deductible.

 

Discontinued Operations
 

Due to the early termination of Pepco Holdings’ cross-border energy lease investments during 2013, these

investments are accounted for as discontinued operations and are no longer reported as a separate segment for

financial reporting purposes.
 

3

(more)

 

  

In 2013, Pepco Energy Services completed a previously announced wind-down of its retail energy supply

component. As a result, the operations of PES’ retail electric and natural gas supply businesses are accounted for

as discontinued operations and are no longer a part of the PES segment for financial reporting purposes.
 

For the year ended December 31, 2014, there was no activity in discontinued operations, compared to a

net loss of $1.31 per share for 2013.
 

Recent Events
 

Pepco Holdings – Exelon Merger
 

On November 20, 2014, the Federal Energy Regulatory Commission issued an order approving the planned

merger with Exelon Corporation (Exelon) announced in April 2014. On December 22, 2014, the Hart-Scott-Rodino

Act (HSR) waiting period expired, however, the Department of Justice has not advised Pepco Holdings or Exelon

that it has concluded its investigation. The HSR Act no longer precludes the parties from closing the merger for a

period of twelve months following the expiration of the waiting period. On February 11, 2015, a stipulation of

settlement agreement related to the merger proceeding was approved by the New Jersey Board of Public Utilities.

On February 13, 2015, a settlement agreement was filed with the Delaware Public Service Commission (DPSC).

The agreement requires the approval of the DPSC. Applications for merger approval are pending with the District of

Columbia Public Service Commission (DCPSC) and the Maryland Public Service Commission. The parties

anticipate closing the transaction in the second or third quarter of 2015 following the receipt of the required

approvals.
 

Operations
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· Power Delivery electric sales were 47,215 gigawatt hours (GWh) for the full year 2014 compared to

47,497 GWh in the full year 2013. In the electric service territory, heating degree days increased by 4

percent and cooling degree days decreased by 6 percent for 2014 compared to 2013. Weather-

adjusted electric sales were 47,108 GWh for the full year 2014 compared to 47,477 GWh for the full

year 2013.

 

· Power Delivery electric sales were 10,996 GWh in the fourth quarter of 2014, compared to 11,085

GWh for the same period in 2013. In the electric service territory, heating degree days decreased by

7 percent for the three months ended December 31, 2014, compared to the same period in 2013.

Weather-adjusted electric sales were 11,179 GWh in the fourth quarter of 2014, compared to 11,013

GWh for the same period in the prior year.

 

4

(more)

 

  

· For the quarter ended December 31, 2014, PES recorded an impairment loss of $28 million ($16

million after-tax) associated with its combined heat and power thermal generating facilities and

operations in Atlantic City, as a result of significant adverse changes in the financial condition of its

customers and business climate. PES impairment losses for the full year 2014 were $81 million ($48

million after-tax).

 

· During 2014, PES signed $43 million in energy efficiency contracts and $88 million in underground

transmission construction contracts. PES signed $66 million in energy efficiency contracts and $111

million in underground transmission construction contracts for the same period in 2013.

 
Regulatory Matters

 

· On November 12, 2014, Pepco and the District of Columbia Department of Transportation received

approval from the DCPSC for the triennial plan and related surcharge (filed in June 2014) for the

District of Columbia power line undergrounding project. The legislation for the public-private

partnership to underground up to 60 high-voltage lines became law on May 3, 2014. The DCPSC

issued the order approving the financing plan on November 24, 2014. The order authorizes the

District of Columbia to issue up to $375 million of bonds to fund the majority of its portion of the

underground project and establishes a customer surcharge that will repay the cost of the bonds. The

DCPSC orders are subject to a notice of appeal period which expires on April 3, 2015. If no appeals

are filed, the District of Columbia will move forward on the financing plan, and the project is expected

to begin in the second half of 2015.
 

Further details regarding changes in consolidated earnings between 2014 and 2013 are provided in the schedules

that follow. Additional information regarding financial results and recent regulatory events can be found in the

Pepco Holdings, Inc. Form 10-K for the year ended December 31, 2014, as filed with the Securities and Exchange

Commission, and which is also available at www.pepcoholdings.com/investors. Pepco Holdings, Inc. routinely

makes available this and other important information on its website, which is a key channel of distribution for Pepco

Holdings, Inc. to reach its public investors and to disclose material, non-public information. Information on the

website is not part of this news release.
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About PHI: Pepco Holdings, Inc. (NYSE: POM) is one of the largest energy delivery companies in the Mid-Atlantic region, serving

about 2 million customers in Delaware, the District of Columbia, Maryland and New Jersey. PHI subsidiaries Pepco, Delmarva

Power and Atlantic City Electric provide regulated electricity service; Delmarva Power also provides natural gas service. Through

Pepco Energy Services, PHI also provides energy savings performance contracting services, underground transmission and

distribution construction and maintenance services, and steam and chilled water under long-term contracts.

 
Forward-Looking Statements: Some of the statements contained in this news release with respect to Pepco Holdings,

Pepco, Delmarva Power and Atlantic City Electric, including each of their respective subsidiaries (each, a “Reporting Company”),

are forward-looking statements within the meaning of the U.S. federal securities laws, and are subject to the safe harbor created

thereby under the Private Securities Litigation Reform Act of 1995. You can identify forward-looking statements by terminology

such as “may,” “might,” “will,” “should,” “could,” “expects,” “intends,” “assumes,” “seeks to,” “plans,” “anticipates,” “believes,”

“projects,” “estimates,” “predicts,” “potential,” “future,” “goal,” “objective,” or “continue” or the negative of such terms or other

variations thereof or comparable terminology, or by discussions of strategy that involve risks and uncertainties. Forward-looking

statements involve estimates, assumptions, known and unknown risks, uncertainties and other factors that may cause one or more

Reporting Company’s or their subsidiaries’ actual results, levels of activity, performance or achievements to be materially different

from any future results, levels of activity, performance or achievements expressed or implied by such forward-looking statements.

Therefore, forward-looking statements are not guarantees or assurances of future performance, and actual results could differ

materially from those indicated by the forward-looking statements. These factors should be read together with the risk factors

included in the “Risk Factors” section and other statements contained in each Reporting Company’s Annual Report on Form 10-K

for the year ended December 31, 2014, filed with the Securities and Exchange Commission on February 27, 2015, and investors

should refer to these risk factor sections and other statements. All of such factors and forward-looking statements are difficult to

predict, contain uncertainties, are beyond each Reporting Company’s control and may cause actual results to differ materially from

those contained in any forward-looking statements. Any forward-looking statements speak only as to the date this news release

was issued, and none of the Reporting Companies undertakes any obligation to update any forward-looking statements to reflect

events or circumstances after the date on which such statements are made or to reflect the occurrence of unanticipated events.

New factors emerge from time to time, and it is not possible for a Reporting Company to predict all such factors. Furthermore, it

may not be possible to assess the impact of any such factor on such Reporting Company’s or its subsidiaries’ business (viewed

independently or together with the business or businesses of some or all of the other Reporting Companies or their subsidiaries) or

the extent to which any factor, or combination of factors, may cause results to differ materially from those contained in any forward-

looking statement. Any specific factors that may be provided should not be construed as exhaustive.
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Pepco Holdings, Inc.

Earnings Per Share Variance
2014 / 2013

 
 Year Ended December 31,  
        
 Power  Pepco Energy  Corporate  Total
 Delivery  Services  and Other  PHI
2013 Earnings (loss) per share from Continuing Operations (GAAP) (1) $ 1.18  $ 0.01  $ (0.74)  $ 0.45 

        
2013 Adjustments (2)        

·   Interest associated with change in assessment of corporate tax benefits related to the

cross-border energy lease investments
-   -  

 
0.27 

 
0.27 

·   PCI valuation allowances related to certain deferred tax assets -   -   0.41  0.41 

·   Impairment loss related to PES long-lived assets -   0.01  -   0.01 

        
2013 Adjusted earnings (loss) per share from Continuing Operations (Non-GAAP) 1.18  0.02  (0.06) 1.14 

        
Change from 2013 Adjusted earnings (loss) per share from Continuing
Operations

   
 

 
 

 

Regulated Operations        
·   Distribution Revenue        
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-     Weather (estimate) (3) -   -   -   -  

-     Rate Increases 0.20  -   -   0.20 

-     Other Distribution Revenue 0.06  -   -   0.06 

·   Network Transmission Revenue 0.04  -   -   0.04 

·   Operation and Maintenance (0.04) -   -   (0.04)

·   Depreciation and Amortization (0.09) -   -   (0.09)

·   Other, net 0.01  -   -   0.01 

Pepco Energy Services -   -   -   -  

Corporate and Other -   -   -   -  

Income Tax Adjustments (0.03) 0.01  -   (0.02)

Dilution (0.03) -   -   (0.03)

        
2014 Adjusted earnings (loss) per share from Continuing Operations (Non-GAAP) 1.30  0.03  (0.06) 1.27 

        
2014 Adjustments (2)        

·   Incremental merger-related transaction costs -   -   (0.09) (0.09)

·   Incremental merger-related integration costs (0.03) -   -   (0.03)

·   Impairment losses related to PES long-lived assets -   (0.19) -   (0.19)

        
2014 Earnings (loss) per share from Continuing Operations (GAAP) (4) $ 1.27  $ (0.16)  $ (0.15)  $ 0.96 

 
(1) The 2013 weighted average number of diluted shares outstanding was 246 million.

 

(2) Management believes the adjusted items are not representative of the Company's ongoing business operations. The presentation of this Non-GAAP

financial information is intended to complement, and should not be considered an alternative to, the GAAP information.

 
(3) The effect of weather compared to the 20-year average weather is estimated to have had no impact on earnings per share.

 

(4) The 2014 weighted average number of diluted shares outstanding was 252 million.
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Pepco Holdings, Inc.

Earnings Per Share Variance
2014 / 2013

 
 Three Months Ended December 31,
        
 Power  Pepco Energy  Corporate  Total
 Delivery  Services  and Other  PHI
2013 Earnings (loss) per share from Continuing Operations (GAAP) (1) $ 0.25  $  -   $ (0.02)  $ 0.23 

        
2013 Adjustment (2)        

·   Impairment loss related to PES long-lived assets -   0.01  -   0.01 

        
2013 Adjusted earnings (loss) per share from Continuing Operations (Non-GAAP) 0.25  0.01  (0.02) 0.24 

        
Change from 2013 earnings (loss) per share from Continuing Operations        
Regulated Operations        

·   Distribution Revenue        
-     Weather (estimate) (3) (0.01) -   -   (0.01)

-     Rate Increases 0.04  -   -   0.04 

-     Other Distribution Revenue 0.01  -   -   0.01 

·   ACE Basic Generation Service (primarily unbilled revenue) 0.01  -   -   0.01 

·   Operation and Maintenance (0.05) -   -   (0.05)

·   Depreciation and Amortization (0.02) -   -   (0.02)

·   Other, net (0.01) -   -   (0.01)
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Pepco Energy Services -   -   -   -  

Corporate and Other -   -   -   -  

Net Interest Expense (0.01) -   -   (0.01)

Income Tax Adjustments 0.02  -   0.01  0.03 

        
2014 Adjusted earnings (loss) per share from Continuing Operations (Non-GAAP) 0.23  0.01  (0.01) 0.23 

        
2014 Adjustments (2)        

·   Incremental merger-related transaction costs  -   -   (0.02) (0.02)

·   Incremental merger-related integration costs (0.01) -   -   (0.01)

·   Impairment losses related to PES long-lived assets -   (0.06) -   (0.06)

            
2014 Earnings (loss) per share from Continuing Operations (GAAP) (4) $ 0.22  $ (0.05)  $ (0.03)  $ 0.14 

(1) The 2013 weighted average number of diluted shares outstanding was 250 million.

 

(2) Management believes the adjusted items are not representative of the Company's ongoing business operations. The presentation of this Non-GAAP

financial information is intended to complement, and should not be considered an alternative to, the GAAP information.

 
(3) The effect of weather compared to the 20-year average weather is estimated to have had no impact on earnings per share.

 

(4) The 2014 weighted average number of diluted shares outstanding was 253 million.
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SEGMENT INFORMATION
 

  Year Ended December 31, 2014
  (millions of dollars)
   
   

  
Power

Delivery   

Pepco
Energy

Services   

Corporate
and

 Other (a)    
PHI

Consolidated 
Operating Revenue     $ 4,607     $278      $ (7)     $ 4,878 

Operating Expenses (b)   3,916   354(c)   4    4,274 

Operating Income (Loss)   691   (76)    (11)   604 

Interest Expense   226   1    41    268 

Other Income   40   2    2    44 

Income Tax Expense (Benefit)   185   (36)    (11)   138 

Net Income (Loss) from Continuing Operations   320   (39)    (39)   242 

Total Assets   13,719   244    1,704    15,667 

Construction Expenditures     $ 1,144     $ 3      $ 76      $ 1,223 

 
(a) Total Assets in this column includes Pepco Holdings’ goodwill balance of $1.4 billion, all  of which is allocated to Power Delivery for purposes of

assessing impairment. Total assets also include capital expenditures related to certain hardware and software expenditures which primarily benefit

Power Delivery. These expenditures are recorded as incurred in Corporate and Other and are allocated to Power Delivery once the assets are placed in

service. Corporate and Other includes intercompany amounts of $(7) million for Operating Revenue, $(7) million for Operating Expenses and $(4)

million for Interest Expense.

(b) Includes depreciation and amortization expense of $549 million, consisting of $511 million for Power Delivery, $7 million for Pepco Energy Services and

$31 million for Corporate and Other.

(c) Includes impairment losses of $81 million ($48 million after-tax) associated with Pepco Energy Services’ combined heat and power thermal generating

facilities and operations in Atlantic City.

 

  Year Ended December 31, 2013
  (millions of dollars)
   
   

Power
Pepco
Energy

Corporate
and PHI
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  Delivery   Services   Other (a)  Consolidated  

Operating Revenue     $ 4,472     $203     $ (9)     $ 4,666 

Operating Expenses (b)   3,828   201(c)  (31)   3,998 

Operating Income   644   2   22   668 

Interest Expense   228   1   44   273 

Other Income   28   3   3   34 

Income Tax Expense (d)   155   1   163(e)  319 

Net Income (Loss) from Continuing Operations   289   3   (182)   110 

Total Assets   13,027   335   1,486   14,848 

Construction Expenditures     $ 1,194     $ 4     $ 112     $ 1,310 

 
(a) Total Assets in this column includes Pepco Holdings’ goodwill balance of $1.4 billion, all  of which is allocated to Power Delivery for purposes of

assessing impairment. Total assets also include capital expenditures related to certain hardware and software expenditures which primarily benefit

Power Delivery. These expenditures are recorded as incurred in Corporate and Other and are allocated to Power Delivery once the assets are placed in

service. Corporate and Other includes intercompany amounts of $(10) million for Operating Revenue, $(9) million for Operating Expenses and $(5)

million for Interest Expense.

(b) Includes depreciation and amortization expense of $473 million, consisting of $439 million for Power Delivery, $6 million for Pepco Energy Services and

$28 million for Corporate and Other.

(c) Includes impairment losses of $4 million ($3 million after-tax) associated with Pepco Energy Services’ landfill gas-fired electric generation facility.

(d) Includes after-tax interest associated with uncertain and effectively settled tax positions allocated to each member of the consolidated group, including

a $12 million interest benefit  for Power Delivery and interest expense of $66 million for Corporate and Other.

(e) Includes non-cash charges of $101 million representing the establishment of valuation allowances against certain deferred tax assets of PCI included in

Corporate and Other.
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PEPCO HOLDINGS, INC. AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF INCOME (LOSS) 

 

 
Three Months Ended

December 31,  
Year Ended

December 31,
  2014   2013   2014  2013
  UNAUDITED      

 (millions of dollars, except per share data)
  

Operating Revenue $ 1,118  $ 1,091    $ 4,878   $ 4,666  

          
Operating Expenses          
  Fuel and purchased energy  458   483    2,080   2,070  

  Other services cost of sales  46   34    207   146  

  Other operation and maintenance  245   204    924   851  

  Depreciation and amortization  139   121    549   473  

  Other taxes  98   103   413   428  

  Deferred electric service costs  (10)  (13)   20   26  

  Impairment losses  28   4    81   4  

     Total Operating Expenses  1,004   936    4,274   3,998  

Operating Income  114   155    604   668  
 

         
Other Income (Expenses)          
  Interest and dividend income  (1)  -    -   -  

  Interest expense  (68)  (68)   (268)  (273) 

  Gain from equity investments  -   -    -   2  

  Other income  3   10    44   32  
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     Total Other Expenses  (66)  (58)   (224)  (239) 

Income from Continuing Operations Before Income Tax Expense  48   97    380   429  
          

Income Tax Expense Related to Continuing Operations  13   39    138   319  
 

         
Net Income from Continuing Operations  35   58    242   110  
          

 
Loss from Discontinued Operations, Net of Income Taxes  -    -    -    (322) 
          
Net Income (Loss) $ 35  $ 58  $ 242  $ (212) 
          
Basic and Diluted Share Information          
 Weighted average shares outstanding – Basic (millions)  252   250    251   246  

 
         

 Weighted average shares outstanding – Diluted (millions)  253   250    252   246  
 

         
 Earnings per share of common stock from Continuing Operations – Basic and Diluted $ 0.14  $ 0.23  $ 0.96  $ 0.45  

 

 
        

 Loss per share of common stock from Discontinued Operations – Basic and Diluted  -  -    -    (1.31) 
 

         
 Basic and Diluted earnings (loss) per share $ 0.14  $ 0.23  $ 0.96  $ (0.86) 
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PEPCO HOLDINGS, INC. AND SUBSIDIARIES
CONSOLIDATED BALANCE SHEETS
 

  
December 31,

2014    December 31,
2013 

  
 

(millions of dollars)
ASSETS         

          

CURRENT ASSETS         

Cash and cash equivalents     $ 14     $ 23 

Restricted cash equivalents   25   13 

Accounts receivable, less allowance for uncollectible accounts of $40 million and $38 million,

respectively   782   835 

Inventories   141   148 

Deferred income tax assets, net   50   51 

Income taxes and related accrued interest receivable   9   274 

Prepaid expenses and other   63   54 

Total Current Assets   1,084   1,398 

         

OTHER ASSETS         

Goodwill   1,407   1,407 

Regulatory assets   2,409   2,087 

Income taxes and related accrued interest receivable   81   75 

Restricted cash equivalents   14   14 

Other   166   163 

Total Other Assets   4,077   3,746 

         

PROPERTY, PLANT AND EQUIPMENT         
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Property, plant and equipment   15,465   14,567 

Accumulated depreciation   (4,959)     (4,863)   

Net Property, Plant and Equipment   10,506   9,704 

         

TOTAL ASSETS     $15,667     $14,848 

 

11

(more)

 

  
PEPCO HOLDINGS, INC. AND SUBSIDIARIES
CONSOLIDATED BALANCE SHEETS 
 

 

December 31,
2014  December 31,

2013

 (millions of dollars, except shares)
LIABILITIES AND EQUITY

   

    

CURRENT LIABILITIES
   

Short-term debt $      729    $      565   

Current portion of long-term debt and project funding 431    446   

Accounts payable 174    215   

Accrued liabilities 313    301   

Capital lease obligations due within one year 10    9   

Taxes accrued 41    56   

Interest accrued 47    47   

Liabilities and accrued interest related to uncertain tax positions 6    397   

Other 314    277   

Total Current Liabilities 2,065    2,313   

DEFERRED CREDITS
   

Regulatory liabilities 343    399   

Deferred income tax liabilities, net  3,266    2,928   

Investment tax credits 16    17   

Pension benefit obligation 396    116   

Other postretirement benefit obligations 265    206   

Liabilities and accrued interest related to uncertain tax positions 2    28   

Other 193    189   

Total Deferred Credits 4,481    3,883   

OTHER LONG-TERM LIABILITIES
   

Long-term debt 4,441    4,053   

Transition bonds issued by ACE Funding 171    214   

Long-term project funding 8    10   

Capital lease obligations 50    60   

Total Other Long-Term Liabilities 4,670    4,337   

COMMITMENTS AND CONTINGENCIES
   

    

PREFERRED STOCK
   

Series A preferred stock, $.01 par value, 18,000 shares authorized, 12,600 and zero shares

outstanding, respectively 129   
 

-   

    

EQUITY
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Common stock, $.01 par value - 400,000,000 shares authorized, 252,728,684 and 250,324,898

shares outstanding, respectively 3   
 

3   

Premium on stock and other capital contributions 3,800    3,751   

Accumulated other comprehensive loss (46)   (34)  

Retained earnings 565    595   

Total Equity 4,322    4,315   

TOTAL LIABILITIES AND EQUITY $  15,667  $  14,848   

 

12

(more)

 

 
 

POWER DELIVERY SALES AND REVENUE
 

  
Three Months Ended

December 31,  
Year Ended 

December 31,
Power Delivery Sales (Gigawatt Hours)  2014  2013  2014  2013
Regulated T&D Electric Sales                 
  Residential   3,688   3,826   17,129   17,168 

  Commercial and industrial   7,235   7,183   29,831   30,070 

  Transmission and other   73   76   255   259 

Total Regulated T&D Electric Sales   10,996   11,085   47,215   47,497 

                 
Default Electricity Supply Sales                 
  Residential   3,016   3,047   13,851   13,743 

  Commercial and industrial   1,245   1,170   5,420   5,079 

  Other   11   13   44   55 

Total Default Electricity Supply Sales   4,272   4,230   19,315   18,877 

                 
                 
Power Delivery Electric Revenue (Millions of
dollars)                 
Regulated T&D Electric Revenue                 
  Residential  $ 184  $ 180  $ 824  $ 781 

  Commercial and industrial   245   236   1,013   970 

  Transmission and other   112   106   440   395 

Total Regulated T&D Electric Revenue  $ 541  $ 522  $ 2,277  $ 2,146 

                 
Default Electricity Supply Revenue                 
  Residential  $ 287  $ 289  $ 1,312  $ 1,376 

  Commercial and industrial   124   124   553   542 

  Other   36   41   211   157 

Total Default Electricity Supply Revenue  $ 447  $ 454  $ 2,076  $ 2,075 

                 
Other Electric Revenue  $ 16  $ 14  $ 60  $ 60 

                 
Total Electric Operating Revenue  $ 1,004  $ 990  $ 4,413  $ 4,281 

                 
Power Delivery Gas Sales and Revenue                 
Regulated Gas Sales (Mcf)                 
  Residential   2,436   2,496   8,550   7,861 

  Commercial and industrial   1,778   1,713   6,063   4,945 

  Transportation and other   1,681   1,849   6,418   6,990 
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Total Regulated Gas Sales   5,895   6,058   21,031   19,796 

                 
Regulated Gas Revenue (Millions of dollars)                 

  Residential  $ 29  $ 32  $ 106  $ 103 

  Commercial and industrial   15   17   59   52 

  Transportation and other   3   2   11   10 

Total Regulated Gas Revenue  $ 47  $ 51  $ 176  $ 165 

                 

Other Gas Revenue  $ 2  $ 3  $ 18  $ 26 

                 

Total Gas Operating Revenue  $ 49  $ 54  $ 194  $ 191 

                 

Total Power Delivery Operating Revenue  $ 1,053  $ 1,044  $ 4,607  $ 4,472 
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POWER DELIVERY – CUSTOMERS
 

 
December 31, 

2014
 

 
December 31, 

2013
     

Regulated T&D Electric Customers (in thousands)     
  Residential 1,669   1,650

  Commercial and industrial 200   200

  Transmission and other 2  2

Total Regulated T&D Electric Customers 1,871   1,852

     
Regulated Gas Customers (in thousands)     
  Residential 118   117

  Commercial and industrial 10  9

  Transportation and other –   –

Total Regulated Gas Customers  128   126

 

WEATHER DATA – CONSOLIDATED ELECTRIC SERVICE TERRITORY
 

 
Three Months Ended

December 31,  
Year Ended

December 31,  

 2014  2013  2014  2013  

         
Heating Degree Days 1,405  1,511  4,431  4,281  
20 Year Average 1,519  1,526  4,259  4,276  
Percentage Difference from Average (8%) (1%) 4% -      
Percentage Difference from Prior Year (7%)   4%   
         
Cooling Degree Days 31 67 1,360  1,453  
20 Year Average 32 29 1,396  1,393  
Percentage Difference from Average (3%) 131% (3%) 4% 
Percentage Difference from Prior Year (54%)    (6%)   
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(more)

 

  
PEPCO ENERGY SERVICES
Financial Information - Continuing Operations
 

(Millions of Dollars)  
Three Months Ended 

December 31,
  2014  2013
     

Operating Revenue     $ 66     $ 49 

Cost of Goods Sold   47   34 

 Gross Margin   19   15 

Other Operation and Maintenance Expenses   15   10 

Impairment Losses   28(1)  4(2)

Depreciation and Amortization   1   2 

 Operating Loss   (25)   (1)

Other Income   —     1 

Loss Before Income Taxes   (25)   —   

Income Tax Benefit   (11)   —   

Loss from Continuing Operations (GAAP)  $ (14)  $ —   

 

(Millions of Dollars)  
Year Ended 

December 31,
  2014  2013
     

Operating Revenue     $ 278     $ 203 

Cost of Goods Sold   212   148 

 Gross Margin   66   55 

Other Operation and Maintenance Expenses   54   43 

Impairment Losses   81(1)  4(2)

Depreciation and Amortization   7   6 

 Operating (Loss) Income   (76)   2 

Other Income   1   2 

(Loss) Income Before Income Taxes   (75)   4 

Income Tax (Benefit) Expense   (36)   1 

Net (Loss) Income from Continuing Operations (GAAP)     $ (39)     $ 3 

 

(1) Impairment losses of $28 million ($16 million after-tax) in 4Q14 and $81 million ($48 million after-tax) in 2014 associated with the combined

heat and power thermal generating facilities and operations in Atlantic City.

(2) Impairment losses of $4 million ($3 million after-tax) associated with a landfill gas-fired electric generation facility.

 
(Millions of Dollars)  December 31,  December 31,
  2014  2013
         
Total Assets     $ 244     $ 335 

Current Assets   146   188 

Property, Plant and Equipment   30   113 

Other Assets   68   34 

         
Total Liabilities  $ 90  $ 85 

Current Liabilities   64   55 

Long-Term Liabilities   26   30 

         
Equity  $ 154  $ 250 
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Olivia Wein, Esq. 
National Consumer Law Center   Brian R. Greene, Esq. 
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BEFORE THE 

PUBLIC SERVICE COMMISSION 
OF THE DISTRICT OF COLUMBIA 

 
In the Matter of  
 
The Joint Application of Exelon Corporation, 
Pepco Holdings, Inc., Potomac Electric Power 
Company, Exelon Energy Delivery Company, 
LLC, and New Special Purpose Entity, LLC 
for Authorization and Approval of Proposed 
Merger Transaction.  

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 Formal Case No. 1119 

 
 

INITIAL POST-HEARING BRIEF OF THE 
DISTRICT OF COLUMBIA GOVERNMENT 

 
The District of Columbia Government (“DCG” or “the District”) submits this Initial Post-

Hearing Brief, pursuant to Rule 137.1 of the Commission’s Rules of Practice and Procedure (15 

D.C.M.R. § 137) and Commission Order No. 17802,1 as modified on the record (Tr. at 3595:22-

3596:21), and the accompanying Proposed Findings of Fact and Conclusions of Law, pursuant to 

Rule 138 of the Commission’s Rule of Practice and Procedure and the Commission’s on-the-

record directive (Tr. at 3596:4-8) are appended hereto at “Attachment A”.  

I. INTRODUCTION 

Exelon Corporation (“Exelon”), Pepco Holdings, Inc. (“PHI”) and their various above-

captioned affiliates (collectively, the “Joint Applicants”) have failed to sustain their burden of 

demonstrating that their proposed merger is “in the public interest” as required by D.C. Code §§ 

34-504 and 34-1001.  Consequently, unless the Commission determines to exercise its “express 

and implied statutory authority to . . . set forth the terms and conditions upon which the merger 

                                                           
1  Formal Case No. 1119, In the Matter of the Joint Application of Exelon Corporation, Pepco 

Holdings, Inc., Potomac Electric Power Company, Exelon Energy Delivery Company, LLC, and 
New Special Purpose Entity, LLC for Authorization and Approval of Proposed Merger 
Transaction,  rel. February 11, 2015.  
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may be approved or denied,”2 so as to remedy the many deficiencies of the Joint Applicants’ 

proposal, approval and authorization for the proposed merger must be denied.  Should the 

Commission undertake to remedy the shortcomings of the Joint Applicants’ merger proposal, it 

would have to address the following deficiencies, among others: 

1. Failure to Share the Merger’s Most Significant Benefit.  Unless the 

Commission adopts one of the forms of mitigation proposed in the testimony of DCG witness 

John W. Wilson,3 Exelon will in fact recover the $1.6 billion premium it proposes to pay for 

PHI’s stock through rates, including District of Columbia retail rates, because it proposes to 

retain the entire benefit of the low-cost debt component of the financing of its acquisition of PHI 

for its shareholders, while leaving in place and increasing retail rates at the PHI utility operating 

companies.  Exelon’s financing plan for the merger, the basis for its $27.25 per share offer to 

PHI, assumes that rate-funded cash from the elimination of the PHI dividend will be used to 

offset Exelon’s acquisition-related debt.4  Thus, absent the mitigation recommended by Dr. 

Wilson, the principal benefit of this proposed merger to the shareholders of Exelon and those of 

PHI will be achieved entirely at ratepayer expense.  

                                                           
2  Formal Case No. 951, In the Matter of the Joint Application of BG&E, Pepco and Constellation 

Energy for Authorization and Approval of Merger (“Formal Case No. 951”), Order No. 11075, 
rel. October 20, 1997, at 15. 

 
3  Exhibits DCG (F) at 7:7-34:16 (Wilson) (recommending a rate credit of approximately $50 

million per year to ensure that merger financing savings are shared appropriately with District 
retail consumers); DCG (F)-1 (calculation of Exelon’s financing gain); DCG (2F) at 5:15-14:15 
(Wilson) (offering alternative recommendation to treat the portion of merger financing savings 
appropriately attributed to, and merger-related financing gain derived from, District of Columbia 
retail rates as a customer contribution to capital). 

 
4  Exhibit DCG-92 at 17, seventh bullet under “Model Assumptions” 
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2. No Proof of Net Benefit in Customer Investment Fund.  In addition to the 

failure to share the largest benefit of the merger – the lower cost of capital resulting from the 

highly leveraged financing of Exelon’s acquisition of PHI -- the merger as proposed has not been 

shown to provide any net economic benefit to the District of Columbia.5  The Joint Applicants’ 

proposed $33.75 million “Customer Investment Fund” has not been demonstrated to offset 

reductions in District of Columbia jobs that the Joint Applicants are likely to require in order to 

achieve their claimed merger “synergies.”6 

3. Inequitable Allocation of Claimed Synergy Benefits.  Even assuming arguendo 

that the Joint Applicants’ proposed “Customer Investment Fund” could be shown to provide 

some net benefit to the District of Columbia, the Joint Applicants’ allocation of claimed merger 

synergies to the District of Columbia on the basis of meter accounts substantially, unreasonably 

and discriminatorily reduces the size of the District of Columbia’s share of the Fund.7  In 

addition, the overall level of merger benefits proposed by the Joint Applicants in this proceeding 

falls far short of the commitments that Exelon undertook when it acquired Constellation Energy 

                                                           
5  The failure of the Joint Applicants’ proof on the question of merger benefits is explained in detail 

in the testimony of District Government witnesses Comings, Exhibit DCG(C) at 15:13-25:2 
(Comings), DCG (2C) at 2:6-12:12 and Chang Exhibit DCG(2B) at 2:1-18:19 . 

   
6  Exhibit DCG (A) at 70:3-93:17 (Smith); Exhibit DCG(C) at 5:1-15:12 (Comings).  The Joint 

Applicants have reduced the levels of reductions-in-force on which they anticipate relying to 
achieve their merger “synergies” (compare Confidential Exhibit DCG(C)-2) to Confidential Joint 
Applicants’ Exhibit (3F)-2)) to the elimination of 257 positions (200 currently filled and 57 
currently unfilled (Tr. at 2055:7-2056:9) (Khouzami).  However, the Joint Applicants have yet to 
disclose the location(s) from which those positions will be eliminated. Tr. at 2056:1-2057:14 
(Khouzami).   

 
7  Exhibits AOBA (2A) at 22:15-33:13 (Oliver), AOBA (2A)-1 and AOBA (2A)-2.  In the event 

that the Commission allows the proposed merger to proceed, the District Government specifically 
endorses and adopts the alternative sizing and allocation of the District’s share of the so-called 
Customer Investment Fund recommended by AOBA witness Oliver in Exhibit AOBA (2A)-2. 
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in 2012.8  The Joint Applicants’ pending merger proposal would not treat District of Columbia 

retail electricity consumers in manner equal to their Baltimore Gas & Electric (“BG&E”) 

counterparts. 

4. No Showing That Claimed Reliability Improvements Are Merger-Related.  

The Joint Applicants’ “Reliability Commitment” (Joint Applicants’ Exhibit (4A)-2 at 2 ¶ 7) 

provides no genuine benefit to District of Columbia retail electricity consumers.  First, the 

Potomac Electric Power Company (“Pepco”) is likely to have attained the “three-year average” 

System Average Interruption Duration Index (“SAIDI”) and System Average Interruption 

Frequency Index (“SAIFI”) levels promised in that commitment without the proposed merger.9 

Second, Pepco’s failure to estimate its stand-alone cost of compliance with the Commission’s 

Electric Quality of Service Standards (“EQSS”) forecloses any claim that the budgetary 

component of Joint Applicants’ Reliability Commitment offers District retail electricity 

customers any genuine benefit.10  Third, the “Commitment” is contingent on maintenance of a 

construction schedule for the DC PLUG undergrounding initiative11 that is unlikely to be 

                                                           
8  Compare Joint Applicants’ Exhibit (4A)-2 (Joint Applicants’ proposed merger commitments in 

Formal Case No. 1119) with Exhibit DCG-118 (merger conditions adopted in Maryland Public 
Service Commission Case No. 9271, Order No. 84698, rel. Feb. 17, 2012 (Exelon-Constellation 
merger)). 

 
9  Exhibit DCG(2B) at 3:13-18:19 (Chang); Exhibit DCG(2C) at 2:6-11:2 (Comings); Tr. at 1295:5-

1297:5 (Alden); Confidential Exhibit DCG-42 at 10-11 and Tr. 1443:10-1449:15, 1642:4-
1652:10, 1667:7-1668:16 (Pepco projected in May 2014 that it would be able to attain a SAIFI of 
0.70 by year-end 2017 on a stand-alone basis) (Gausman); DCG-64 (Pepco actually attained a 
SAIDI of 1.61 hours, or 97 minutes, and a SAIFI of 0.69 in 2014). 

 
10  The Commission’s EQSS are found at 15 D.C.M.R. § 3603(11).  As to the Joint Applicants’ 

inability to forecast Pepco’s stand-alone cost to comply with the Commission’s SAIDI EQSS 
during the period 2018 through 2020, see Tr. at 1661:9-1667:6 and Exhibit DCG-44 
(Commission Order No. 16626) at ¶¶ 28, 32 and Appendix A. 

 
11  The expression “DC PLUG” is shorthand for the financing and construction activities carried out 

by Pepco and the District pursuant to the Electric Company Infrastructure Improvement 
Financing Act of 2014 (D.C. Code §§ 34-1311.01 through 34-1314.04) and under the supervision 
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maintained, and the Joint Applicants’ own witnesses are unable to agree on which construction 

schedule establishes the benchmark for triggering the Joint Applicants’ contingency.12 

5. Prospective Harm to District Policies on Conservation of Resources and 

Preservation of Environmental Quality.  The Joint Applicants propose nothing at all with 

respect to the conservation of natural resources and the preservation of environmental quality – 

considerations that the Commission recognized in Order No. 17597 (released August 22, 2014) 

at ¶¶ 115-116, 124, were made incumbent on all of its deliberations by D.C. Code § 34-808.02.  

In a number of significant respects, the evidentiary record shows Exelon to be poorly suited, 

compared to PHI, to cooperating in the implementation of District public policy concerning the 

conservation of natural resources and the preservation of environmental quality.13     

6. Prospective Harm to Competition.  The proposed merger threatens competition 

in wholesale markets that will affect the price of Standard Offer Service (“SOS”), and at the 

local level as to distributed generation, energy efficiency and resiliency. 

                                                                                                                                                                                           
of the Commission in Formal Case Nos. 1116 (construction) and 1121 (financing). 

 
12  Exhibit DCG (2B) at 14:15-15:1 & n. 25 (Chang).  Compare Joint Applicants’ Exhibit (4A)-2 at 

2 n. 1 (Crane) (referencing the construction schedule originally filed by Pepco and the District 
Department of Transportation in Formal Case No. 1116 on June 14, 2014 as Appendix C to their 
Joint Application) and Exhibit DCG-76 (Appendix C Construction Schedule) and Joint 
Applicants’ Exhibit (4D) at 3:1-5 & n. 2 (Alden) (referencing the FC 1116 ninety-day update 
construction schedule (Exhibit DCG-77) as the Joint Applicants’ contingency benchmark). 

 
13  For example, in contrast to Pepco, which owns no generation, Exelon owns approximately 22,845 

MW of nameplate generating capacity in 14 nuclear generating stations located in Illinois, New 
Jersey, New York and Pennsylvania; approximately 10,000 MW of fossil-fuel generating 
capacity; and approximately 1,400 MW of various types of renewable generation.   Only ten MW 
of the Exelon-owned renewable generation is located within areas in which, as it proposes in the 
District, an Exelon affiliate also owns the electric distribution system.  Although various Exelon 
affiliates hold contractual interests in various distributed renewable generation, most of that 
generation is also located where Exelon affiliates do not own the distribution system.  Tr. at 
305:8-327:10 (Crane); Exhibit DCG-36.  The record also offers numerous examples of Exelon’s 
resistance, at both regulatory and legislative levels, to integration of renewable and distributed 
generation that it does not own or control.  See, e.g.. Confidential Exhibit DCG-13 at Bates page 
EXC-PHI-MD 031004; Confidential Exhibit DCG-14; Confidential Exhibit DCG-18; 
Confidential Exhibit DCG-37   
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The foregoing deficiencies are by no means exhaustive of the ways in which this 

proposed merger is not in the public interest.  These deficiencies are sufficiently numerous and 

serious to require the imposition of the additional merger conditions proposed by the District in 

its Exhibit (A)-2, and as modified or expanded in this Initial Brief based on the evidence adduced 

during the hearing that concluded on April 22, 2015. 

After setting forth the factual and procedural background of the proposed merger, this 

brief examines why, in light of the seven factors identified by the Commission in Order No. 

17597 as guiding its inquiry, the merger as proposed is not in the public interest, and what 

additional conditions would need to be imposed if the Commission were to approve the merger.   

II. FACTUAL AND PROCEDURAL BACKGROUND 

A. Factual Background 

On September 23-24, 2013, Exelon Chief Executive Officer Christopher Crane met with 

Exelon’s Board of Directors at the Exelon Board’s annual Strategic Retreat.  Mr. Crane reviewed 

with the Exelon Board a number of challenges confronting Exelon.  These challenges included 

low wholesale power prices – a result of load growth stymied by the Great Recession that began 

in 2008, and low cost natural gas – which reduced the margins available to Exelon’s merchant 

generating fleet,  

 , and threats of penetration to regulated retail electric 

markets including state programs designed to incentivize renewable and distributed generation as 

well as energy efficiency.14   

                                                           
14  Tr. at 390:1-398:20 (Crane); Confidential Exhibits DCG-15 (Joint Applicants’ Confidential 

Response to DC SUN 5-7 Attachment A pp. 162-164 (Exelon Annual Strategic Retreat 
Minutes)); Exhibit DCG-16 (Joint Applicants’ Confidential Response to DC SUN 5-7, 
Attachment A at 176 (Mr. Crane’s letter to the Board in anticipation of annual Strategic Retreat)); 
Exhibit DCG-17 (Joint Applicants’ Confidential Response to DC SUN 5-7, Attachment A at 155-
160 (2014 Financial Valuation of Exelon nuclear fleet)). 
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]15 and needed to adopt strategies that would ensure continuing profitability.  

Acquisition of regulated utility companies was one of the responsive strategies reviewed during 

the retreat.16  Exelon’s Corporate Development organization, under Senior Executive Vice 

President for Corporate Strategy William Von Hoene, conducted an analysis of a potential 

acquisition of PHI in the late fall of 2013.17 

1. The Merger Negotiations 

On January 27, 2014, PHI reported that its Chairman, President and Chief Executive 

Officer, Joseph M. Rigby, had announced plans to step down from his position as President and 

Chief Executive Officer of PHI at the end of 2014 following the selection of his successor.18  

PHI also announced that it would be conducting a search for a new chief executive officer. Mr. 

Rigby would continue to be employed by PHI through May 1, 2015, and would continue to serve 

as Executive Chairman through the date of PHI’s 2015 annual stockholders meeting. 

On January 28, 2014, Exelon CEO Christopher Crane called Mr. Rigby, expressed 

Exelon’s interest in acquiring PHI in a cash transaction, and asked Mr. Rigby to have dinner with 

him so that they could discuss the matter further.  On the evening of February 5, 2014, Mr. Rigby 

had dinner with Mr. Crane.  During dinner, Mr. Crane indicated Exelon’s interest in acquiring 

PHI.  Mr. Crane discussed the economics of an all-cash transaction at a price of approximately 

                                                                                                                                                                                           
  
15  Confidential Exhibit DCG-15 (Joint Applicants’ Confidential Response to DC SUN 5-7 

Attachment A at 163 (Exelon Annual Strategic Retreat Minutes)).  
 
16  Tr. at 392:18-393:20 (Crane). 
 
17  Tr. at 346:7-347:12 (Crane). 
 
18  Unless a different source is identified as to a specific fact or set of facts, this narrative is adapted 

from Exhibit DCG-1 (Excerpt from PHI Definitive Proxy Statement issued August 12, 2014). 
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$22.00 per share and the implied premiums to the then current market price of PHI’s stock and 

the average price of PHI’s stock over the last five years.  

On February 14, 2014, Mr. Rigby had a telephone conversation with Mr. Crane as a 

follow-up to their conversation on February 5.  On February 27, 2014, as a result of the overtures 

from Exelon and one other bidder, the PHI Board decided to investigate a possible merger.  

Several other companies were invited to evaluate a possible acquisition of PHI, to conduct due 

diligence, and otherwise to evaluate the possibility of merging with PHI.  PHI established two 

phases for the process.  Phase I consisted of preliminary due diligence and a financial evaluation.  

Phase II consisted of more detailed due diligence and negotiation of possible terms for a 

transaction.  Exelon was assisted in its review of the transaction by Barclays Bank and Goldman 

Sachs.19  Exelon’s review included the development of estimates of merger synergies conducted 

by the Boston Consulting Group, and a detailed plan for financing the proposed merger.20   

By the third week of April, 2014, the field had narrowed to Exelon and one other bidder.  

On April 23, 2014, Exelon executive management made a presentation to Exelon’s Board, 

seeking authorization to increase Exelon’s bid price for PHI’s stock to $27.50 per share.21  

 

 

 
                                                           
19  Confidential Exhibit DCG-92 (Confidential Response to DCG 1-10, Attachment B (Presentation 

to Exelon Board entitled “Project Olympus Request to Approve Final Bid” dated April 23, 
2014)), at 13-14. 

 
20  Confidential Exhibit DCG-12 (Confidential Response to AOBA 1-23 (Unredacted) (Presentation 

entitled “Project Olympus:  Baseline, synergy, CTA and allocation estimates” (April-June 2014)) 
at 2. 

 
21  Confidential Exhibit DCG-92 (Confidential Response to DCG 1-10, Attachment B (Presentation 

to Exelon Board entitled “Project Olympus Request to Approve Final Bid” dated April 23, 
2014)). 
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.22  The Exelon Board authorized Exelon’s final 

bid as requested.  With that authorization in hand, on April 28, 2014, Mr. Crane presented the 

winning bid of $27.25 per share to Mr. Rigby.  On April 29, the PHI Board voted to accept 

Exelon’s proposal, and the parties then executed the merger agreement. 

2. The Merger Announcement:  Shareholder Benefits 

Exelon and PHI held a joint press conference on April 30, 2014, to announce the merger.  

Later that day, Exelon conducted its quarterly earnings call and offered a further presentation on 

the proposed merger, including a PowerPoint presentation (Exhibit DCG-2), and a live question-

and-answer session with Exelon management, including Mr. Crane and Exelon Chief Financial 

Officer Jonathan Thayer (Exhibit DCG-3).  Slide 11 of the PowerPoint presentation 

characterized the proposed merger as “significantly earnings accretive starting in the first full 

year after closing” with a “run-rate accretion of $0.15-$0.20 per share starting in 2017.”23  

Exelon CEO Crane explained at the hearing that the “run-rate accretion” referred to the gain in 

annual net income to Exelon that was projected to occur as the result of the acquisition, divided 

by the number of outstanding Exelon shares.24  At 830 million Exelon shares outstanding, that 

forecast translates to an increase of between $124.5 million and $166 million in Exelon net 

earnings.25  In addition, the PowerPoint presentation stated that the acquisition of PHI “preserves 

power market recovery upside” – a statement that Mr. Crane explained at the hearing refers to 

                                                           
22  Id. at 17 (seventh bullet under “Model Assumptions”). 
 
23  Exhibit DCG-2 (Exelon PowerPoint presentation entitled “Exelon Announces Acquisition of 

Pepco Holdings, Inc.” dated April 30, 2014) at slide 11. 
 
24  Tr. at 357:6-359:13 (Crane). 
 
25  Tr. at 2027:9-2028:22 and 2033:7-2034:7 (Khouzami). 
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Exelon’s use of debt to finance approximately $3.5 billion of the cost of acquiring PHI, thereby 

minimizing the dilution of the stock owned by Exelon’s existing shareholders.26 

Exelon CFO Mr. Thayer remarked during the earnings call, in response to a question 

from an analyst concerning the projected merger synergies (Exhibit DCG-3 at 16): 

. . . [A]s you do the math you will see synergies is a very small 
element of the accretion in this transaction. 
 
It’s really the opportunity for incremental leverage at the holding 
company that this transaction affords. It's the monetization of certain 
assets at a higher value than what would be implied in our PE multiple. 
And synergies are an important but very modest contributor to that 
$0.15 to $0.20. 
 

 A number of the analysts commenting on the transaction also noted the role of “leverage” 

(i.e., the $3.5 billion debt component of the financing of the acquisition) in the earnings per share 

accretion that Exelon predicted.27  Fitch Rating Service placed Exelon on a “negative watch” due 

to the extent of debt financing used in the acquisition, observing: “[t]he proposed acquisition 

results in a meaningful increase in consolidated leverage compared to [Exelon]'s current and 

projected stand-alone financial condition.  The rise in leverage is driven by the combination of 

the acquisition debt to be issued by [Exelon] and the assumption of existing PHI consolidated 

debt.”28   

                                                           
26 Tr. at 362:22-363:11 (Crane). 
 
27  Confidential Exhibits DCG-5 (Moody’s Investors Service Rating Action re Merger, April 30, 

2014); DCG-6 (BCG Financial Commentary, April 30, 2014); DCG-7 (Credit Suisse 
Commentary, April 30, 2014); DCG-8 (JP Morgan Financial Commentary, April 30, 2014); 
DCG-9 (BCG Financial Commentary, May 1, 2014); DCG-10 (Credit Suisse  Commentary, May 
1, 2014); DCG-11 (Deutsche Bank Commentary, May 1, 2014). 

 
28  Exhibit DCG-108 (Fitch Rating Service).  Although originally designated as “Confidential,” this 

exhibit was subsequently “declassified” and removed from “confidential” status by the Joint 
Applicants.  Tr. at 2656). 
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29 

 On the PHI side of the transaction, shareholder benefits were straightforward.  PHI’s 

definitive Proxy Statement valued the merger premium embedded in Exelon’s final bid of $27.25 

per share at $1.6 billion, stating: 

The $27.25 Per Share Merger Consideration represented 
approximately a 29.5% premium to the volume-weighted average 
trading price of PHI’s common stock for the 20 trading day period 
ending on April 25, 2014, the last full trading day prior to press 
speculation regarding a possible merger transaction. The premium 
offered represents approximately $1.6 billion of value to PHI’s 
stockholders.30 
 

 In addition, PHI’s officers are scheduled to receive approximately $25 million in “golden 

parachute” compensation, with approximately $11 million of that amount going to PHI CEO and 

Chairman Joseph Rigby.31  The PHI Board granted Mr. Rigby an additional approximately 

93,000 shares of PHI stock (net of income tax withholding), which would be valued at $27.25 in 

the event that the proposed merger closes (for a total of approximately $2.5 million), under the 

agreement extending his employment with PHI through the resolution of the merger 

proceedings.32 

 

 

                                                           
29  Confidential Exhibit DCG-92 at 17, model assumptions, seventh bullet. 
 
30  Exhibit DCG-1 (PHI Definitive Proxy Statement) at 33. 
 
31  Exhibit DCG-23 (excerpt from PHI Definitive Proxy Statement).  The $25 million figure 

excludes the “golden parachute” compensation that would have been payable to Mr. Valasquez 
had he not decided to remain with the merged company.  See also Exhibits DCG-25 through 
DCG-27 (SEC Form 4 reports concerning stock compensation provided to Mr. Rigby). 

 
32  Exhibit DCG-1 at 49 (PHI Proxy Statement); Exhibit DCG-24 (SEC Form 4); Tr. at 785:2-787:9 

(Rigby). 
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B. Procedural Background 

Exelon, PHI and their affiliates filed their Joint Application in this proceeding on June 

18, 2014.  On June 27, 2014, the Commission issued Order No. 17530, in which it confirmed its 

established standard for review of the merger application and invited comments on the factors to 

be considered in this proceeding.  On August 22, 2014, the Commission issued Order No. 17597, 

in which it modified its preliminary list of factors to be considered in evaluating whether or not a 

merger is “in the public interest” for purposes of D.C. Code §§ 34-504 and 34-1001 to include 

those factors identified in D.C. Code § 34-808.02 (“In supervising and regulating utility or 

energy companies, the Commission shall consider the public safety, the economy of the District, 

the conservation of natural resources, and the preservation of environmental quality.”).  In Order 

No. 17597, the Commission also established a procedural schedule, and directed the Joint 

Applicants to file Supplemental Direct Testimony addressing the factors identified by the 

Commission. 

The Joint Applicants filed their Supplemental Direct Testimony on September 19, 2014.  

On October 9, 2014, the Commission issued Order No. 17654, in which it granted in part the 

District Government’s motion to amend the procedural schedule established in Order No. 17597.   

On November 3, 2014, the Office of People’s Counsel and the intervenors filed their 

Direct Testimonies as required by the amended procedural schedule adopted by the Commission 

in Order No. 17654. 

On December 17, 2014, the Joint Applicants filed their Rebuttal Testimony as required 

by the amended procedural schedule adopted by the Commission in Order No. 17654. 

On February 4, 2015, the Joint Applicants filed a motion for leave to file “Supplemental 

Rebuttal Testimony” for the stated purposes of bringing to the Commission’s attention the Joint 



13 
 

Applicants’ January 14, 2015 non-unanimous settlement in proceedings on their merger pending 

before the New Jersey Board of Public Utilities, stating their lack of objection should the 

Commission determine to apply the “framework” of their New Jersey settlement to a resolution 

of all issues pending before the Commission, and to update the Joint Applicants’ reliability 

commitments in this proceeding.  On February 9, 2015, the Commission convened a hearing on 

the Joint Applicants’ motion and the oppositions to that motion.  On February 11, 2015, the 

Commission issued Order No. 17802 to memorialize the decisions that it made at the February 9 

hearing to: 

 Deny the Joint Applicants’ motion for leave to file their February 4 testimony as 
Supplement Rebuttal; 

 
 Allow the Joint Applicants to file, by February 17, 2015, Supplemental Direct 

Testimony to amend previous testimony by stating whatever new firm 
commitments the Joint Applicants were willing to undertake; 

 

 Allow OPC and intervenors to file, by March 18, 2015, Supplemental Answering 
Testimony responding to the Joint Applicants’ February 17 Supplemental Direct 
Testimony; and 

 

 Revise the balance of the procedural schedule to accommodate these new rounds 
of testimony and related activities. 

 
On February 17, 2015, the Joint Applicants filed their Supplemental Direct Testimony.  

On March 18, 2015, OPC and intervenors filed their Supplemental Answering Testimony.  

Evidentiary hearings were conducted and witnesses cross-examined on March 30 through 

April 3, April 6 through April 8, and April 20 through April 22, 2015. 

III. ARGUMENT 

A. The Commission’s Merger Evaluation Standards 

As the Commission summarized at the outset of this proceeding, in Order No. 17530 at ¶ 

24, it has construed D.C. Code § 34-504 to require that “for the proposed merger to be in the 

public interest, the proposed merger ‘must benefit the public rather than merely leave it 



14 
 

unharmed.’”33  The Commission also noted that “(1) it has traditionally balanced the interests of 

shareholders and investors with ratepayers and the community; (2) benefits to the shareholders 

must not come at the expense of the ratepayers; and (3) to be approved, the merger must produce 

a direct and tangible benefit to ratepayers.”34 

This proposed merger neither benefits the public nor leaves the public unharmed.  It 

would bind Pepco’s District of Columbia retail electric customers to a holding company 

structure, managed far from the local control that the Commission currently exercises over Pepco 

and PHI.   

Exelon seeks to extract significant financial benefits attributable to the low-cost debt 

financing components of the merger for the sole benefit of its shareholders.  Exelon offers a $1.6 

billion premium to PHI’s shareholders for their stock and then relies on cash savings from 

elimination of the PHI shareholder dividend to offset $3.5 billion in acquisition debt while 

maintaining and increasing existing rates that provided the revenues to fund that dividend prior 

to the merger.  Rather than forthrightly explain and offer to share with ratepayers these massive 

cost of capital benefits attributable to the merger’s financing, Exelon offers a “synergy”-based 

Customer Investment Fund payment of $33.75 million to the Commission for use on behalf of 

District ratepayers.  That Customer Investment Fund has not been shown to represent any actual 

net gain to the District’s economy, given the probable economic impacts of reductions in the PHI 

                                                           
33  Formal Case No. 1119, In the Matter of the Joint Application of Exelon Corporation, Pepco 

Holdings, Inc., Potomac Electric Power Company, Exelon Energy Delivery Company, LLC and 
New Special Purpose Entity, LLC for Authorization and Approval of Proposed Merger 
Transaction (“Formal Case No. 1119”), Order No. 17530, ¶ 24, rel. June 27, 2014 (“Order No. 
17530”), citing Formal Case No. 1002, In the Matter of the Joint Application of Pepco and the 
New RC, Inc. for Authorization and Approval of Merger Transaction (“Formal Case No. 1002”), 
Order No.12395, ¶ 17, rel. May 1, 2002 (Order No. 1002), citing Formal Case No. 951, In the 
Matter of the Joint Application of BG&E, Pepco and Constellation Energy for Authorization and 
Approval of Merger (“Formal Case No. 951”), Order No. 11075, p. 17 rel. October 20, 1997. 

 
34  Id., citing Order No. 12395, ¶ 17 and Order No. 11075, pp. 17-18. 
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workforce on the District.35  Even as the Joint Applicants invite the Commission to join them in 

speculating that the proposed merger will be “net job positive” for the District, they find 

themselves unable to make any genuine, enforceable commitment that might transform that 

speculation into reality.   

In Joint Applicants’ second iteration of the Customer Investment Fund, the increased 

$33.75 million payment at least exceeds the $25 million level of “golden parachute” 

compensation that PHI’s exiting executive team will realize if the merger is consummated.  

However, the Joint Applicants’ proposed allocation on the basis of customer-meter-accounts, 

instead of any meaningful measure of District ratepayers’ contribution to PHI revenues, 

unreasonably and unfairly disadvantages the District. The Joint Applicants’ claims regarding the 

secondary economic benefits of the Customer Investment Fund are not supported by any rational 

analysis, but rest instead on an exercise in hyperbole that confuses jobs with job-years.36   

Similarly, the Joint Applicants’ claimed “Reliability Commitments” do not actually 

commit to anything that Pepco had not demonstrated its ability to achieve on a stand-alone basis 

by the time the proposed merger was announced.  The conditioning of the “commitment” on 

maintenance of a DC PLUG construction schedule that had already been extended once by the 

time of the hearing make Joint Applicants’ “Reliability Commitments” largely illusory.  The 

inability, as of the close of the hearing, of two Exelon witnesses to identify consistently which of  

two construction schedules was intended to serve as the benchmark upon which to base its 

commitment reflects a remarkable level of on-the-fly improvisation, but not much in the way of 

consumer benefit.   

                                                           
35  Exhibit DCG (A) at 70:3-93:17 (Smith); Exhibit DCG(C) at 5:1-15:12 (Comings). 
 
36  Exhibit DCG (C) at 4:20-21 (Comings). 
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The merger threatens to undermine established District public policy supporting local, 

renewable generation.  The evidentiary record demonstrates that Exelon appears consistently to 

regard the ownership of distributed renewable generation by others as a threat to be controlled 

through its affiliates’ ownership of the local distribution infrastructure.   

As the District demonstrates in detail in the following pages, even after the Joint 

Applicants’ February 2015 improvisations, this proposed merger still does not reflect any 

genuine net benefit to District of Columbia retail electricity consumers.  Instead, the proposed 

merger is in all respects constructed to secure lopsided benefits to Exelon and PHI shareholders 

at the expense of retail electricity consumers in the District of Columbia and other jurisdictions 

served by PHI utility operating companies. 

B. The Merger’s Impacts on the Commission’s Seven Factors  

In Order No. 17597, the Commission affirmed that it would consider seven factors in 

evaluating whether or not a proposed merger is in the public interest as required by D.C. Code §§ 

34-504 and 34-1001.  Thus, the Commission stated that it would consider: 

the effects of the transaction on: (1) ratepayers, shareholders, the 
financial health of the utilities standing alone and as merged, and the 
economy of the District; (2) utility management and administrative 
operations; (3) public safety and the safety and reliability of services; 
(4) risks associated with all of the Joint Applicants’ affiliated non-
jurisdictional business operations, including nuclear operations; (5) the 
Commission’s ability to regulate the new utility effectively; (6) 
competition in the local retail, and wholesale markets that impacts the 
District and District ratepayers; and (7) conservation of natural 
resources and preservation of environmental quality.37 
 

 The Commission’s assessment of the impacts of the proposed merger on the District of 

Columbia’s retail electricity consumers under its seven-factor analysis will benefit from 

reference to the three-year-old review by the Maryland Public Service Commission of Exelon’s 

                                                           
37  Formal Case No. 1119, Order No. 17597, ¶ 124, rel. August 22, 2014. 
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acquisition of Constellation Energy Group, Inc., the holding company parent of Baltimore Gas & 

Electric Company, in Order No. 84698, in Maryland PSC Case No. 9271.38  Recognizing that 

every merger proposal is different and that each regulatory authority must conduct its own 

assessment, any comparison between the relatively robust conditions imposed on the Exelon-

Constellation merger and the “Merger Commitments” proffered by the Joint Applicants in this 

proceeding (Joint Applicants’ Exhibit (4A)-2) does not favor the Joint Applicants’ position.39   

 1. The Proposed Merger’s Effects on Ratepayers, Shareholders, the Financial  
  Health of the Utilities Standing Alone and as Merged, and the Economy of  
  the District (Factor 1).  
 

The proposed merger does not offer any genuine value proposition to District of 

Columbia retail electric consumers, despite the Joint Applicants’ strenuous efforts to argue to the 

contrary.  The proposed merger fares poorly under the Commission’s first evaluation factor for at 

least three reasons.   

First, Exelon’s refusal to share with customers the lowered cost of capital resulting from 

its financing of the merger means that, in every practical sense, District of Columbia retail 

electric consumers (and retail electric consumers served by other PHI operating companies) 

would end up paying the $1.6 billion acquisition premium Exelon has offered for PHI’s stock.  In 

every meaningful sense, the most significant benefits of the merger for the shareholders of both 

Exelon and PHI are achieved at the expense of ratepayers in the District of Columbia and other 

jurisdictions served by PHI operating companies.  This is a critical and fatal flaw of this 

proposed merger. 

                                                           
38  Md. Public Service Commission Case No. 9271, In the Matter of the Merger of Exelon Corp. and 

Constellation Energy Group, Inc., Order No. 84698 (February 17, 2012).    
 
39  An excerpt from the Maryland Commission’s Order No. 84698, containing the conditions 

ultimately imposed on the merger in that proceeding, appears in the record as Exhibit DCG-118. 
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Second, Exelon’s proposed $33.75 million “Customer Investment Fund” suffers from two 

major shortcomings:  (1) it has not been persuasively shown to provide any net gain to the 

District or District of Columbia retail electricity consumers; and (2) it under-allocates any benefit 

that it might otherwise be argued to provide because the allocation methodology used by Exelon 

discriminates against District of Columbia retail electricity consumers.  Exelon’s Customer 

Investment Fund proposal is premised on corporate savings, or “synergies,” allegedly enabled by 

the proposed merger.  These claimed synergies are largely based on reductions-in-force in 

various corporate services, which indicates – notwithstanding Joint Applicants’ claims that no 

decision has yet been reached on the locations that will sustain merger-related job losses -that 

their realization is likely to be based on reductions-in-force at PHI headquarters in the District of 

Columbia.  There is no showing on this record that the District of Columbia’s $33.75 million 

Customer Investment Fund share of the Joint Applicants’ “synergy” savings is not more than 

offset by District of Columbia job losses resulting from merger-related reductions-in-force. 

Even if the Customer Investment Fund proposal had been shown to offer some level of 

net benefit to the District (and we emphasize again that this is not the case), Exelon’s choice to 

allocate claimed merger synergy savings to and among its utility operating companies based on a 

combination of a modified Massachusetts formula40 and retail metered accounts significantly 

undervalues the contribution of District of Columbia ratepayers to PHI’s (and Exelon’s) holding 

company revenues.  Put simply, the allocation methodology that Exelon has chosen to use to 

allocate the claimed synergy benefits of this merger is discriminatory with respect to the District 

of Columbia.   

                                                           
40  The Exelon Modified Massachusetts Formula (actually several variants of it) was used to allocate 

merger synergies on the basis of gross revenues, direct labor and assets (Tr. at 1985:6-1996:6 
(Khouzami)); Confidential Exhibit DCG-84 (Joint Applicants’ Response to Data Request AOBA 
1-23 Attachment A (Errata Version 1)) at 70-78; Joint Applicants’ Exhibit (F)-2. 
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Third, the Joint Applicants’ claims of secondary (or “multiplier effect”) economic 

benefits accruing to the District or District of Columbia retail electricity consumers from either 

the Customer Investment Fund or the Joint Applicants’ “Reliability Commitment” are wildly 

overstated and analytically unsound.41  They are unworthy of acceptance by this Commission. 

 a. Exelon’s Failure to Share the Merger Finance Benefit 

     District witness Dr. John W. Wilson explains that Exelon proposes to fund its $6.8 

billion dollar acquisition of PHI with a mix of (1) approximately $3.5 billion in debt bearing an 

interest rate of 4.1 percent, (2) approximately $1.1 billion in convertible debt securities that bear 

an interest rate of 6.5 percent, (3) the proceeds of issuing approximately $1.8 billion in new 

Exelon common stock, and (4) approximately $1 billion in cash proceeds from sales of 

generating assets.42  Dr. Wilson explains that: 

The difference between Exelon’s estimated acquisition debt cost and 
the bottom end of this estimated equity return range . . . would result in 
a ratepayer-funded finance cost gain for Exelon of $94.9 million 
annually for each $1.0 billion of equity-funded D.C. rate base that 
becomes effectively debt-funded as a result of Exelon’s proposed 
transaction financing.  This would permit Exelon to recover the $1.6 
billion premium paid to PHI stockholders, plus transaction financing 
fees, from Pepco’s ratepayers and from the ratepayers of PHI’s other 
operating utilities in less than five years.  The estimated financing cost 
savings (which Exelon intends to charge to – rather than share with – 
Pepco’s ratepayers) will then be used to fund Exelon’s acquisition 
premium and add to Exelon’s profits.43 
 

                                                           
41  Exhibit DCG (C) at 8:21 – 10:7 (Comings). 
 
42  Exhibit DCG (F) at 8:3-14 (Wilson).  Joint Applicants’ witness Khouzami confirmed the 

components of Exelon’s proposed financing during cross-examination, and supplied the actual 
interest rate and 2017 maturity date for the convertible debt securities that Exelon issued.  Tr. at 
2010:7-21 (Khouzami).  

 
43  Exhibit DCG (F) at 11:5-12:5 (Wilson). 
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 Dr. Wilson’s calculation of the impact of Exelon’s merger financing on District of 

Columbia retail electricity consumers (Exhibit DCG (F)-1) under various scenarios shows that 

the financing cost savings that Exelon would likely realize at the expense of District of Columbia 

ratepayers range from $50.96 million to $56.22 million per year.  As Dr. Wilson further explains: 

The fact that Exelon’s acquisition financing will produce finance cost 
savings that are more than sufficient to cover the premium recovery 
and that Exelon does not intend to adjust operating utility rates to 
reflect these cost savings or to share these cost savings with ratepayers 
in any alternative way necessarily means that ratepayers will be 
charged rates that recover the acquisition premium.44 
 

 Dr. Wilson’s assessment of the impact of Exelon’s merger financing plan on District 

customers is supported by Exelon’s internal financial analyses, including the April 23, 2014 

presentation to the Exelon Board to obtain authorization to present a final offer to PHI.  That 

presentation plainly states:  

45  Thus, Exelon clearly linked 

repayment of merger-related debt to rates that funded the pre-merger PHI capital structure.  As a 

result, the finance cost savings will accrue entirely to Exelon as opposed to ratepayers. 

 Dr. Wilson recommends that the Commission undertake one of two possible methods for 

mitigating this adverse impact of the proposed merger, if the Commission allows the merger to 

proceed.  First, the Commission should direct the Joint Applicants to provide a rate credit of at 

least $50 million per year to District customers, in order to offset the economic effect of 

Exelon’s failure to share the benefit of cost of capital reductions attributable to its merger 

financing.46  Alternatively, the Commission should direct that a comparable annual amount be 

                                                           
44  Id. at 13:13—13:17 (Wilson). 
 
45  Exhibit DCG-92 at 17, seventh bullet.  See also Tr. at 2007:17-2014:2 (Khouzami). 
 
46  Exhibit DCG (F) at 18:8-11, 19:3-20:16 (Wilson); Exhibit DCG (F)-1. 
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treated by the merged company as a customer contribution to capital made over each of the first 

five years following the consummation of the proposed merger, and treated as a reduction to 

Pepco rate base for approximately the next twenty years.  Dr. Wilson explains that:  

This compromise would require Exelon and its stockholders to share, 
over time, some of the merger-enabled finance cost savings with D.C. 
consumers who will continue to pay rates based on a hypothetical 
capital structure that includes the current costly equity capital that will, 
in fact, be retired by the merger. However, the compromise would also 
permit Exelon to immediately enjoy the financial benefit and cash flow 
reflecting Pepco’s full rate base, without a current modification for 
merger-enabled finance cost savings.47 
 

 The Joint Applicants present three witnesses who attempt to argue against Dr. Wilson’s 

analysis.  Joint Applicants’ witnesses Lapson and McGowan respond to Dr. Wilson by 

characterizing his assessment of the merger financing benefit as a “double leverage” theory.48  

Both Lapson and McGowan were compelled to acknowledge that the expression “double 

leverage” was Lapson’s characterization of Dr. Wilson’s analysis, and that Dr. Wilson had not 

used the expression anywhere in his testimony.49  Neither Lapson nor McGowan had reviewed 

any Exelon documents concerning Exelon’s financing of the proposed merger,50 and thus neither 

had any direct knowledge concerning the implications of that financing.51   

                                                           
47  Exhibit DCG (2F) at 14:9-15 (Wilson). 
 
48  Joint Applicants Exhibit (3K) at 25:8-32:2 (Lapson); Joint Applicants Exhibit (3L) at 18:4-19:13 

(McGowan). 
 
49  Tr. at 2617:16-2618:1 (Lapson); Tr. at 3316:16-3317:22 (McGowan). 
 
50  Tr. at 2619:18-2622:7 (Lapson); Tr. at 3318:7-3320:13 (McGowan). 
 
51  Ms. Lapson and Mr. McGowan each made broad assertions about the state of regulatory policy 

concerning “double leverage” in various jurisdictions that were at best incompletely informed.  
For example, Ms. Lapson acknowledged that she was “not sure” what state jurisdictions 
employed “double leverage” adjustments in setting rates (Tr. at 2618:2-2619:16), and did not 
know whether or not this Commission had ever done so.  See Bell Atlantic – Washington DC v. 
Public Service Commission, 655 A.2d 1251, 1236 (D.C. 1995).  Although Mr. McGowan went 
so far as to append a Maryland Public Service Commission decision as an exhibit to his 
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Joint Applicants’ witness Khouzami contends that Pepco’s District customers will be 

“unaffected by Exelon’s proposed debt issuance” because “[c]ustomers will be paying the same 

Commission-approved rates they paid prior to the merger and Pepco’s equity ratio will be the 

same as it was prior to the merger.”52  However, upon review of Exhibit DCG-92, Mr. Khouzami 

acknowledged that “it appears to be” Exelon’s plan to use cash savings from the elimination of 

the PHI dividend – a source of funds of approximately $272 million per year – to offset its 

acquisition-related debt (Tr. at 2012:11-2013:22), thus substantiating Dr. Wilson’s analysis of 

the impact on customers of Exelon’s merger financing plans. 

b. The Customer Investment Fund Problems:  Failure of Proof of Net 
 Benefits and Unreasonable and Discriminatory Allocation   
 

District witnesses Smith and Comings presented analyses showing that there is no 

evidence to support the notion that Joint Applicants’ proposed Customer Investment Fund is 

sufficiently large to offset future reductions in District of Columbia jobs that the Joint Applicants 

are likely to require in order to achieve their claimed merger “synergies.”53  It is true that, over 

the course of this proceeding, the Joint Applicants have reduced the levels of reductions-in-force 

on which they anticipate relying to achieve their merger “synergies” from approximately 397 

full-time equivalent positions to approximately 257 full-time equivalent positions.54  However, 

                                                                                                                                                                                           
testimony, he was unfamiliar with what actions the Maryland Public Service Commission takes 
when it finds a utility’s capital structure to be unduly burdensome to customers (Tr. at 3320:14-
3323:3), which can include application of a hypothetical capital structure.  See In the Matter of 
Application of Washington Gas Light Co., Order No. 86013, Case No. 9322 (Md. PSC 
November 22, 2013) at 8-11.   

 
52  Joint Applicants Exhibit (3F) at 22:1-5 (Khouzami). 
   
53  Exhibit DCG (A) at 70:3-93:17 (Smith); Exhibit DCG(C) at 5:1-15:12 (Comings).     
 
54  Compare Confidential Exhibit DCG(C)-2) (original synergy reduction-in-force forecast) to 

Confidential Joint Applicants Exhibit (3F)-2) (current synergy plan involves the elimination of 
257 positions (200 currently filled and 57 currently unfilled)) (Tr. at 2055:7-2056:9) (Khouzami). 
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the Joint Applicants have yet to disclose the location(s) from which those positions will be 

eliminated (Tr. at 2056:1-2057:14 (Khouzami)) or to otherwise provide any assessment of the 

impact of merger-related reductions-in-force on employment in the District of Columbia.  Rather 

than addressing this issue, the Joint Applicants have continually attempted to deflect it with 

various statements of near-term intention or “good faith efforts.”55  As a result, the reduced 

levels of reductions-in-force do not affect the original analysis of the District’s witnesses that the 

Joint Applicants have failed to show that the merger produces any net benefit in the District.   

As District Witness Comings stated: 

First, the Joint Applicants’ “good faith efforts” to move Pepco Energy 
Services employees to the District is not a firm commitment to retain 
those employees once moved, nor does it preclude Exelon from 
sending those employees to a different location later on. Also, the 
“good faith efforts” to hire additional union workers does not preclude 
the elimination of existing employees, or moving those new union 
employees elsewhere. It is unclear what the net impact will be on 
Pepco employment. Moreover, the Joint Applicants still have not 
estimated PHI corporate job losses due to the Merger. Without any 
estimates of these losses, the net impact of the Merger on PHI 
corporate and subsidiary jobs in the District still remains unclear.56 
 

 On cross-examination, Joint Applicants’ witness McGowan was compelled to 

acknowledge that, notwithstanding their speculation that the merger will prove “job positive” for 

the District of Columbia, the Joint Applicants have not provided any firm commitment that 

would undercut the skepticism animating Mr. Comings’ analysis of the adequacy of the 

Customer Investment Fund compared to the potential adverse impacts of merger-related 

reductions-in-force.  Thus, McGowan acknowledged that there is “no commitment” that would 

prevent the Joint Applicants, post-merger, from laying off the 50 Pepco Energy Services 

                                                           
55  See Joint Applicants’ Exhibit (4A)-2, at 4, ¶17, citing Joint Applicants’ Exhibit (3A), at 4:16-18 
 (Crane), and Joint Applicants’ (3F), at 4:14-21 (Khouzami). 
 
56  Exhibit DCG (2C) at 12:2-12. 
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employees whose move to the District is the subject of Joint Applicants’ merger “commitment” 

18 (Joint Applicants’ Exhibit (4A)-2 at 4 ¶ 18).57  Similarly, McGowan acknowledged that there 

were 450 retirement-eligible employees in the International Brotherhood of Electrical Workers 

Local 1900 bargaining unit that is the focus of Joint Applicants’ undertaking in their merger 

“commitment” 17 to “make a good faith effort hire within two years of the Merger closing date 

at least 102 union workers in the District of Columbia,”58 and an average annual attrition rate of 

eight percent in Pepco’s power delivery group, which includes the 1150 employees in the Local 

1900 bargaining unit. In light of the fact that retirements and other attrition are likely to open 

more than 102 bargaining unit positions within the next two years, and in the absence of any 

commitment with respect to the tenure of the 50 Pepco Energy Services employees who are the 

subject of Joint Applicants’ commitment 18, Mr. McGowan was compelled to acknowledge that 

it is entirely possible that these commitments together could result in no net gain in District 

employment, although he stated that he considered such a scenario “unlikely” (Tr. at 3307:3-

3312:15). 

 The Joint Applicants’ proposed Customer Investment Fund is also problematic because, 

even if it did create some possible net benefit to the District, the Joint Applicants’ methodology 

for allocating merger synergies (and hence the distribution of the CIF by retail regulatory 

jurisdiction) discriminates against the District.  The Joint Applicants allocated the Customer 

Investment Fund to PHI in total based on their “modified Massachusetts formula,” and then to 

each PHI utility operating company based on the ratio of that company’s meter accounts to the 

                                                           
 
57  Tr. at 3300:18-3301:1 (McGowan). 
 
58  Joint Applicants Exhibit (4A)-2 at 4 ¶ 17.  The June 2014 collective bargaining agreement 

extension that is the source of this “commitment” appears in the record as Exhibit DCG-91. 
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total number of meter accounts in all PHI utility operating companies.59  This allocation 

methodology moves approximately 14 percent of the Joint Applicants’ PHI-wide, synergy-based 

Customer Investment Fund to the District of Columbia.  In contrast, Pepco’s District of 

Columbia operations represent 23 percent of all PHI electric utility operating company sales, 25 

percent of total rate base for all PHI utility operating companies, and 24 percent of net income 

for all PHI electric utility operating companies, in a system where almost all rates are volumetric 

(Tr. at 3383:15-3385:9) (McGowan).   

 As AOBA witness Oliver convincingly demonstrates, the Joint Applicants’ allocation of 

claimed merger synergies to the District of Columbia on the basis of meter accounts 

substantially, unreasonably and discriminatorily reduces the size of the District of Columbia’s 

share of the Fund as compared to any reasonable, rational allocation methodology consistent 

with accepted principles of cost causation and cost incurrence.60  In addition, the overall level of 

merger benefits proposed by the Joint Applicants in this proceeding falls far short of the 

commitments that Exelon undertook when it acquired Constellation Energy in 2012,61 

                                                           
 
59  Tr. at 1985:6-1996:6 (Khouzami); Confidential Exhibit DCG-84 (Joint Applicants’ Response to 

Data Request AOBA 1-23 Attachment A (Errata Version 1)) at 70-78; Joint Applicants’ Exhibits 
(F)-2 and (3F)-1 at 8.  But compare Tr. 3376:12-3378:17 (McGowan) describing a slightly 
different method of allocation.  McGowan said the $100 million in synergies were split at the PHI 
level among the 3 operating utilities (Pepco, DPL, and ACE) based on where the synergies were 
derived from according to the synergy study, and then the synergy savings were allocated among 
jurisdictions (i.e. Pepco Maryland & Pepco DC) based on meter count. 

 
60  Exhibits AOBA (2A) at 22:15-33:13 (Oliver), AOBA (2A)-1 and AOBA (2A)-2.  As stated 

earlier in this Initial Brief, in the event that the Commission allows the proposed merger to 
proceed, the District Government specifically endorses and adopts the alternative sizing and 
allocation of the District’s share of the so-called Customer Investment Fund recommended by 
AOBA witness Oliver in Exhibit AOBA (2A)-2. 

 
61  Compare Joint Applicants’ Exhibit (4A)-2 (Joint Applicants’ proposed merger commitments in 

Formal Case No. 1119) with Exhibit DCG-118 (merger conditions adopted in Maryland Public 
Service Commission Case No. 9271 (Exelon-Constellation merger)). 
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demonstrating again that the Joint Applicants are not proposing to treat District of Columbia 

retail electricity consumers fairly in connection with the pending merger proposal. 

 For these reasons, the Joint Applicants’ proposed Customer Investment Fund is 

“ultimately a distraction from the real purpose of the proposed merger.”62  As shown below, the 

attempts by Joint Applicants, primarily through the testimony of Dr. Tierney, to create an 

illusion of customer benefits flowing from the proposed merger simply do not withstand 

scrutiny. 

 c. The Joint Applicants’ Economic Impact Analysis Makes No Credible  
  Showing of Benefit to the District of Columbia’s Economy from the  
  Proposed Merger 

 
District witnesses Comings, Chang and Smith demonstrate that the claims of positive 

economic impacts on the District that the Joint Applicants asserted primarily through the 

testimony of Dr. Tierney are specious, incomplete and unreliable.  Mr. Comings shows that Dr. 

Tierney’s economic impact analysis suffers from three, equally fatal flaws: 

1. The economic impacts presented in the application ignore job losses 
from merger synergies—presenting only a positive, lop-sided view of 
the merger. 

 
2. The presentation of economic impacts is misleading because it counts 

cumulative jobs in every year as “new jobs.” 
 
3. The economic impacts from reliability improvements are overstated 

and based on a [faulty] premise that the District of Columbia’s 
reliability standards would not be met by Pepco without the merger.63  

 
Mr. Comings undertook two distinct sets of IMPLAN studies to underscore the 

shortcomings of Dr. Tierney’s economic impact analysis.  First, noting that the Joint Applicants’ 

merger commitments do not include any protection against involuntary attrition for PHI 

employees (as opposed to Pepco employees, who are afforded a measure of protection against 

                                                           
62  Exhibit DCG (2F) at 10:13-14 (Wilson). 
63  Exhibit DCG (C) at 4:14-24. 
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involuntary attrition for the first two years following the consummation of the proposed merger), 

and in light of the fact that the Joint Applicants provided no information concerning the locations 

of future merger-related reductions-in-force, Mr. Comings analyzed a hypothetical scenario 

under which 139 District residents employed by PHI pre-merger are separated in order to achieve 

merger synergies.64  The economic impacts of the direct job losses modeled in this scenario are 

the loss of a further 231 jobs and $19 million per year in lost income in the District of Columbia, 

or a total loss over the same ten-year period analyzed by Dr. Tierney of 2,310 job-years and $188 

million in lost income – losses sufficient to overwhelm Dr. Tierney’s lopsidedly optimistic 

projections of 1,281 job-years and $105 million in income gains.65   

Second, in both his Answering Testimony (Exhibit DCG (C)) and his Supplemental 

Answering Testimony (Exhibit DCG (2C)), Mr. Comings corrected two basic flaws in Dr. 

Tierney’s economic impact analyses that caused them to grossly overstate the economic impacts 

of the Joint Applicants’ Customer Investment Fund and reliability commitment.  First, Mr. 

Comings corrected Dr. Tierney’s presentation of cumulative job-years over a ten-year period as 

“new jobs,”66 and instead presented the economic impacts year-by-year in order to provide a 

clearer picture of the actual economic impacts of deployment of the proposed Customer 

                                                           
 
64  PHI employed 586 employees in the District of Columbia at December 31, 2014 (Exhibit DCG-

121).  Mr. Smith provides an extensive analysis of the data concerning PHI’s District-based work 
force and the likely impacts of the merger on that workforce.  Exhibit DCG (A) at 61:3-92:3.  As 
PHI employees have no protection against merger-related reductions-in-force, the scenario 
described by Mr. Smith and examined by Mr. Comings is a plausible one, if not necessarily 
directly predictive.  In any case, it is a far more informative analysis than the Joint Applicants’ 
repeated assertion that they have not yet decided where the layoffs will fall.   

 
65  Exhibit DCG (C) at 7:7-8:5.   
 
66  As Dr. Tierney subsequently acknowledged in her Rebuttal Testimony, the term “job-year” as 

used in IMPLAN modeling “means, in essence, one full-time job-year is equivalent to one full-
time job lasting one year or two half-time jobs lasting one year.” Joint Applicants’ Exhibit (3G) at 
16 n. 22. 
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Investment Fund in various activities.  This correction resulted in an average job addition of 

between 91 and 128 jobs over ten years, before correcting for potential offsetting merger-related 

reductions-in-force.67  Mr. Comings then substituted compliance with the Commission’s EQSS 

as the baseline for measuring the economic impact of the Joint Applicants’ reliability 

commitment68 in place of Dr. Tierney’s modeling assumption that all post-2013 improvement in 

Pepco’s reliability performance is the direct result of the Joint Applicants’ reliability 

commitment.69  In short, the Joint Applicants’ claims of beneficial economic impacts from their 

Customer Investment Fund and reliability commitment are demonstrably hollow puffery, 

untethered from fact. 

  d. The Proposed Merger’s Other Adverse Impacts on District of   
   Columbia Ratepayers and the District of Columbia’s Economy 

 
As stated at the beginning of this portion of the Brief, District witnesses Smith and 

Wilson outline a number of other adverse effects of the proposed merger on District of Columbia 

ratepayers and the District of Columbia’s economy.  For example, Mr. Smith discusses how one 

probable outcome of the proposed merger will be higher and more frequent rate case filings in 

the District of Columbia.70  Mr. Smith also discusses the potential adverse impact of the merger 

on District tax revenues, and the adverse impact of the proposed merger on local presence and 

                                                           
 
67  Exhibit DCG (C) at 21:3. 
 
68  Id. at 21:17-26:2; DCG (2C) at 5:1-8:16. 
 
69  Dr. Tierney acknowledged on cross-examination that her argument concerning the economic 

impact of the Joint Applicants’ reliability commitment “attributes all improvement in Pepco’s 
SAIDI and SAIFI between January 1, 2015 and December 31, 2020” to the Joint Applicants’ 
reliability commitment (Tr. at 2369:1-7, 2383:18-2384:11 (Tierney)), without regard to the actual 
cause of the improvement.  

 
70  Exhibit DCG (A) at 57:7-61:2. 
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responsiveness of the District of Columbia’s electric utility.71  The testimony on these points is 

sufficiently straightforward and clear that briefing would add relatively little to the presentations 

made by the witnesses.  These concerns form the foundation for proposed conditions to mitigate 

those adverse impacts.     

In addition, the discussions by both Dr. Wilson (Exhibit DCG (F) at 15:1-16:3) and Mr. 

Smith (Exhibit DCG (A) at 22:2-34:19) concerning the accumulation of goodwill on Exelon’s 

balance sheet as a result of successive mergers and associated merger premiums is the foundation 

for a number of conditions that mitigate the risks that such an accumulation poses for District of 

Columbia retail electricity consumers.  By themselves, the above adverse effects would not 

necessarily be of sufficient gravity to warrant denial of authorization for the proposed merger.  

They would, however, certainly warrant the imposition of appropriate conditions to ensure 

mitigation of those adverse impacts and avoidance of the harm that, individually or cumulatively, 

those aspects of the proposed merger threaten to the District of Columbia’s ratepayers and to its 

economy.   

 In summary, the Joint Applicants have failed to show that the net effect of their proposed 

merger on District ratepayers and the District’s economy is positive.  The single most financially 

significant transfer of benefits of the merger – the exchange of a $1.6 billion premium over the 

market price of PHI stock for the acquisition of a return-based revenue stream in a transaction in 

which the former shareholders’ dividend funds $3.5 billion in acquisition-related debt – receives 

no attention at all from the Joint Applicants.  Perhaps this should not be surprising, as the 

benefits to the shareholder are so clearly achieved at the expense of the ratepayers.  The 

Commission’s attention is instead directed to merger synergies, even as Exelon CFO Jack Thayer 

tells market analysts that the driving force behind the merger is “really the opportunity for 
                                                           
71  Exhibit DCG (A) at 57:7-61:2, 92:-98:17 



30 
 

incremental leverage at the holding company that this transaction affords.  It's the monetization 

of certain assets at a higher value than what would be implied in our PE multiple. And synergies 

are an important but very modest contributor to that $0.15 to $0.20.”72  The Commission, OPC 

and intervenors are left to ponder whether, on a net basis after future merger-related reductions-

in-force, there is any net benefit from this transaction.  Finally, even in the small corner of the 

merger in which the synergies are lodged, they are inappropriately allocated away from the 

District through the application of a formula inconsistent with the most basic principles of cost 

causation and cost incurrence.  There are many reasons why the Commission should not find 

authorization of this proposed merger to be in the public interest.  The District Government has 

yet to see a reason, under the Commission’s Factor 1 or elsewhere, that counsels in favor of 

Commission authorization of this transaction. 

2. The Proposed Merger’s Effect on Utility Management and Administrative  
  Operations (Factor 2) 

 
The proposed merger would unquestionably change Pepco’s relationship within its utility 

holding company’s hierarchy.  PHI’s decisions that are made in the District today concerning 

issues that affect the District would be made, post-merger, by Exelon in Chicago, or perhaps as 

close as Philadelphia, but clearly with a less District-centered focus than has been the case 

historically.  The record in this proceeding suggests that the approval of the proposed merger 

would bring a number of other changes with it that may be less consistent with implementation 

of District public policy than has been the case thus far with PHI.   

First, what may be one of the more informative statements about those changes comes 

from Exelon’s 2013 Strategic Plan:  
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73  

The evidence indicates that, aspirations toward local autonomy notwithstanding, Exelon tends to 

enforce a hierarchical orthodoxy directed toward ensuring that perceived threats to its existing 

business – including such developments as net metering, community renewable resources and 

imports that compete with Exelon’s incumbent generating fleet – do not stay threats for long.   

The participation of Denis O’Brien, the Chief Executive Officer of the Exelon Utilities 

division of Exelon, in planning Baltimore Gas & Electric’s 2014 Maryland legislative agenda 

provides one instructive example of the Exelon business model at work.74  Another instructive 

example is the presentation to Exelon’s Executive Committee on efforts to prevent the 

construction of a merchant transmission project that would import Canadian hydropower and that 

could negatively impact the energy and capacity revenues of Exelon’s New England generating 

fleet.75  These examples (and others) represent an approach to management that contrasts 

unfavorably with PHI’s comparatively more open-handed interaction with various communities 

within the District,76 and with the fact that PHI and its subsidiaries divested their generation 

assets years ago, eliminating competitive conflict between owned generation resources and other 

resources that seek to displace them. 

Second, it was with  obvious pride and confidence that Exelon’s witnesses spoke about 

Exelon’s “Management Model,” and Exelon’s “best practices,” and various other elements of 

                                                           
73  Confidential Exhibit DCG-14 (Confidential Joint Applicants’ Response to DC SUN 5-7, 

Attachment A) at 80. 
  
74  Confidential Exhibit DCG-37 (Confidential Response to DC SUN 1-4, Attachment 2); Tr. at 

1048:1-1060:14 (O’Brien). 
 
75  Confidential Exhibit DCG-18 (Confidential Response to DC SUN 5-7 Attachment A). 
 
76  Tr. at 3573:21-3575:12 (Schoolman). 
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corporate practice and policy; however, there is no evidence in this record showing that any of 

these Exelon policies or practices produce a measurable benefit to consumers that is attributable 

to this proposed merger.  See, e.g., Exhibit DCG-34 (“best practices have not been identified or 

analyzed”); Exhibit DCG-39, subpart D. (“Because no determinations have been made at this 

time regarding the sharing of best practices with Pepco post-Merger, potential cost savings 

achieved through the sharing of best practices between Pepco and PECO, ComEd and BGE have 

not been identified”).  

Finally, certain capital expenditure plans that are today made in the District of Columbia 

by PHI would, in a post-merger world, require approval from the Exelon CEO or Board of 

Directors.  Joint Applicants’ Exhibits (3C)-5, (4A)-2 at 13, Tr. at 1040:3-1044:8 (O’Brien).  The 

District does not believe that any of the foregoing merger impacts on utility management and 

administrative operations would be positive.  The merger therefore fails to demonstrate the 

existence of a net benefit of the proposed merger under this factor. 

3. The Proposed Merger’s Effect on Public Safety and the Safety and  
 Reliability of Services (Factor 3) 
 
The value and effectiveness of Joint Applicants’ merger commitments No. 7 and 877 form 

the central questions determining whether the proposed merger affords District of Columbia 

retail electricity consumers or the District itself any benefit cognizable under the Commission’s 

merger evaluation criteria.  For the following reasons, the Joint Applicants’ undertakings, in 

merger commitments 7 and 8, do not in fact confer any net benefit or furnish any grounds for 

authorizing the proposed merger. 

The two referenced merger commitments provide that, if allowed to merge, the merged 

company will attain (1) a three-year average SAIDI of 90 minutes during the period 2018-2020, 

                                                           
77  Joint Applicants Exhibit (4A)-2 at 2-3 ¶¶ 7 and 8. 
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and (2) a three-year average SAIFI of 0.66 over the period 2018-2020, and will do so within the 

capital and operation and maintenance budgets set forth in Table 1 “absent changes in law, 

regulations, or extreme weather events requiring increases in reliability-related spending to 

restore service and facilities or variations in the schedule of the District of Columbia Power Line 

Undergrounding (“DC PLUG”) that are outside of Pepco’s control” (Exhibit (4A)-2 at 2 ¶ 7).  

Should the merged company fail to meet the SAIDI and SAIFI targets it has undertaken to meet, 

it will submit to a fifty basis point reduction in the return on common equity to which it would 

otherwise be entitled in its next District rate case filed after January 1, 2021 (Exhibit (4A)-2 at 3 

¶ 8). 

The first flaw in the argument that commitments 7 and 8 confer a benefit is the extent to 

which Pepco has advanced, and is likely to continue to advance, towards compliance with the 

Commission’s EQSS on a stand-alone basis, without the proposed merger.  The following table 

summarizes the status of Pepco’s EQSS attainment, following its 2014 EQSS performance, as 

reported in Exhibit DCG-64 (Response to Staff 6-1): 

 DC EQSS EXELON 
PROPOSED 

 PHI 2014 

Year SAIDI SAIFI SAIDI SAIFI  SAIDI SAIFI 
2015 2.21 (132) 1.09      
2016 2.00 (120) 1.02      
2017 1.81 (109) 0.98      
2018 1.65   (99) 0.95 99 0.74  1.61 (97)  
2019 1.49   (89) 0.92 89 0.66    
2020 1.35   (81) 0.89 81 0.54    
   90 Avg. 0.66 Avg.   0.69 
 
 The record demonstrates three failures of proof in the Joint Applicants’ claim that their 

merger commitments 7 and 8 actually confer any benefit on the District of Columbia’s retail 

electricity consumers.  First, the evidence establishes that Pepco is likely to have attained the 

“three-year average” SAIDI and SAIFI levels promised in that commitment without the proposed 
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merger.78 Second, the Joint Applicants’ failure to quantify any estimate of Pepco’s stand-alone 

cost of compliance with the Commission’s EQSS forecloses their claim that the budgetary 

component of their Reliability Commitment offers District of Columbia retail electricity 

customers any genuine benefit.79  Indeed, in adopting the EQSS in the first place, the 

Commission rejected precisely the kind of unquantified handwringing about the cost of 

compliance on which the Joint Applicants now rely to establish a value proposition for the 

budgetary component of their Reliability Commitment:  “Pepco itself admits that it has not 

studied the costs or feasibility of alternatives it suggests may be necessary to meet the 

Benchmark Regulations.”80   Finally, the “Commitment” is contingent on maintenance of a 

construction schedule for the DC PLUG undergrounding initiative81 that is unlikely to be 

maintained and as to which the Joint Applicants’ own witnesses are unable to agree on which 

construction schedule establishes the benchmark for triggering the Joint Applicants’ 

                                                           
78  Exhibit DCG(2B) at 3:13-18:19 (Chang); Exhibit DCG(2C) at 2:6-11:2 (Comings); Tr. at 1295:5-

1297:5 (Alden); Confidential Exhibit DCG-42 at 10-11 and Tr. 1443:10-1449:15, 1642:4-
1652:10, 1667:7-1668:16 (Pepco projected in May 2014 that it would be able to attain a SAIFI of 
0.70 by year-end 2017 on a stand-alone basis) (Gausman); DCG-64 (Pepco actually attained a 
SAIDI of 1.61 hours, or 97 minutes, and a SAIFI of 0.69 in 2014). 

 
79  The Commission’s Electric Quality of Service Standards (“EQSS”) are found at 15 D.C.M.R. § 

3603(11).  As to the Joint Applicants’ inability to forecast Pepco’s stand-alone cost to comply 
with the Commission’s SAIDI EQSS during the period 2018 through 2020, see Tr. at 1661:9-
1667:6 and Exhibit DCG-44 (Commission Order No. 16626) at ¶¶ 28, 32 and Appendix A. 

 
80  Formal Case No. 766, In the Matter of the Commission’s Fuel Adjustment Clause Audit and 

Review Program, Order No. 16626, ¶ 28,  rel. November 30, 2011. 
 
81  As noted earlier in this Initial Brief, the expression “DC PLUG” refers to the financing and 

construction activities carried out by Pepco and the District pursuant to the Electric Company 
Infrastructure Improvement Financing Act of 2014 (D.C. Code §§ 34-1311.01 through 34-
1314.04) and under the supervision of the Commission in Formal Case Nos. 1116 (construction) 
and 1121 (financing).  Both Formal Case proceedings are currently pending appeal before the 
District of Columbia Court of Appeals. 
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contingency.82  If the Joint Applicants’ witnesses are unable to agree on the date of a benchmark 

construction schedule, a commitment that is expressly conditioned on conformance to that 

schedule appears unenforceable. 

 For these reasons, the Joint Applicants’ Reliability Commitment – like their Customer 

Investment Fund – cannot credibly be called a benefit of their proposed merger.  It remains only 

to add that Dr. Tierney’s extravagant claims as to the economic impact value of this illusory 

commitment are entirely unsound, for the reasons set forth in Part A.3. above. 

4. The Risks Associated with All of the Joint Applicants’   
 Affiliated Non-Jurisdictional Business Operations, Including Nuclear   
 Operations (Factor 4) 
 
In light of the fact that the PHI operating utilities divested their generation assets years 

ago, any merger that involved re-affiliating with generating assets would have created additional 

risk.  District witnesses Dr. Wilson (Exhibit DCG (F) at 35:1-39:12) and Mr. Chang (Exhibit 

DCG (B) at 20:1-23:18) highlight the potential risks imposed on District of Columbia retail 

electricity consumers by Exelon’s exposure from various aspects of its nuclear fleet.  Exelon 

itself acknowledges the economic difficulties presently associated with at least some of its 

nuclear assets.83  

As a result of some convergence of understanding about the economic risks associated 

with merchant generation generally, and merchant nuclear generation in particular, the issues 

                                                           
82  Exhibit DCG (2B) at 14:15-15:1 & n. 25 (Chang).  Compare Joint Applicants’ Exhibit (4A)-2 at 

2 n. 1 (Crane) (referencing the construction schedule originally filed by Pepco and the District 
Department of Transportation in Formal Case No. 1116 on June 14, 2014 as Appendix C to their 
Joint Application) and Exhibit DCG-76 (Appendix C Construction Schedule) and Joint 
Applicants’ Exhibit (4D) at 3:1-5 & n. 2 (Alden) (referencing the FC 1116 ninety-day update 
construction schedule (Exhibit DCG-77) as the Joint Applicants’ contingency benchmark). 

 
83  Tr. at 307:13-313:11, 399:21-403:14 (Crane); Confidential Exhibit DCG-17 (Confidential Joint 

Applicants’ Response to DC SUN 5-7 Attachment A (Combined Asset Value for Exelon’s 
Generating Fleet)) at slide 15. 
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under this Factor narrow to the question of what ring-fencing conditions are necessary and 

appropriate to insulate the District of Columbia’s retail electricity consumers from those 

economic risks.  Even more specifically, the debate between the Joint Applicants and the District 

appears to have narrowed to three issues:  (1) whether the Special Purpose Entity that is integral 

to ring-fencing arrangements should reside at the holding company level or the operating 

company level; (2) whether a five-year or a ten-year “stay out” period (ban on the merged 

company seeking modification or elimination of ring-fencing conditions, which otherwise 

remain subject to modification by the Commission on its own motion or at the request of a Joint 

Applicant) is appropriate; and (3) what showing ought to be required in order to obtain 

modification or other relief.  As Dr. Wilson explains (Exhibit DCG (2F) at 15:1- 17:18), the 

District believes that effective ring-fencing requires the following. 

First, the Special Purpose Entity should be lodged at the operating company level 

(Pepco), rather than at the holding company level (PHI).  As Dr. Wilson explains: 

Sound ring-fencing does not just deal with immediately visible and 
present dangers, but is designed to prevent damage from potential 
future events that may not yet be clearly foreseen. If Exelon’s nuclear 
power generation or power marketing businesses were the only ring-
fencing concerns, an SPE at the PHI level may be adequate, but there 
is no way to limit concerns that way in advance. This is why an SPE is 
likely to be most important at the operating utility level that is 
regulated by this Commission, and less so at an unregulated 
intermediate parent holding company level.84 
 

Second, a ten-year stay out period is more appropriate to consumer protection and the 

magnitude of the potential harm sought to be avoided by ring fencing.  Finally, the merged 

company seeking relief from ring-fencing conditions should be required to show why changed 

circumstances have made modification or elimination of a ring fencing condition necessary in 

order to create or preserve a substantial benefit for District of Columbia customers.  As Dr. 
                                                           
84  Exhibit DCG (2F) at 17:10-18. 
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Wilson points out, the Joint Applicants proposal (Joint Applicants’ Exhibit (4A)-2 at 11 ¶ 72) 

requires no showing either of changed circumstances or consumer benefit. 

5. The Proposed Merger’s Effect on the Commission’s Ability to Regulate the 
 New Utility Effectively (Factor 5) 

 
District witness Smith observed in his Direct Testimony (Exhibit DCG (A) at 59:14-18): 

It is reasonable to project that Exelon management will be motivated 
after the acquisition to obtain sufficient cash flow from Pepco and the 
other PHI utilities to support the existing PHI utility operations plus 
the approximately $2.4 billion of new Goodwill that Exelon is 
recording related to the acquisition. In order to enhance the cash flows 
that it is extracting from the PHI utilities, including Pepco, it also is 
reasonable [to expect] that Exelon will try to change the D.C. 
regulatory process to benefit itself by reducing the regulatory lag for 
Pepco. This could produce higher rate increases to Pepco's D.C. 
ratepayers.85 
 

 Not every organization speaks in its strategic planning documents of using its core 

competencies in regulatory and legislative affairs to shape policy in response to threats to its 

business model.  But Exelon does. 86  Efforts to use legislative intervention to change regulatory 

policy or structure can be expected to complicate the ability to regulate effectively.  The record 

offers additional examples of Exelon’s deployment of its core competencies in legislative affairs 

to reshape the space in which it operates.  See, e.g., Exhibit DCG-37 (memorandum re activities 

in Maryland Legislature); DC SUN 1 (EU States Net Metering Update); Tr. at 454:1-459:19 

(Crane).    

 There are additional considerations to this merger that could affect the Commission’s 

ability to regulate Pepco effectively under Exelon.  These considerations include (1) the size and 

complexity of Exelon’s corporate structure (2) the geographic scope of Exelon’s operations, and 

                                                           
85  See also Tr. at 3041:6-3047:6, 3060:11-3065:2 (Smith). 
 
86  Confidential Exhibit DCG-14 (Confidential Joint Applicants’ Response to DC SUN 5-7, 

Attachment A) at 80. 
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(3) the multiplicity of state regulatory authorities involved in regulating the merged company’s 

operating affiliates.    Moreover, the presence of significant merchant generation assets within 

Exelon Corp. and one or more of its affiliates intending to participate in the SOS auction87 will 

require the Commission to develop, implement, and enforce the Code of Conduct required by 

D.C. Code § 34-1513(c) (Tr. at 528:1-538:13 (Crane)).  All of these considerations complicate 

the process of regulation in ways in which PHI’s present scope and operations do not. 

  Some of these issues may be readily addressed; others may not.  It is not clear to the 

District at this point that all of the regulatory complications of this merger have yet to be 

identified, let alone resolved.  It is not apparent where or how the added regulatory complexities 

inherent in the proposed merger create any net benefit for the District of Columbia’s retail 

electricity consumers or for the District itself. 

6. The Proposed Merger’s Effect on Competition in the Local    
 Retail, and Wholesale Markets that Impacts the District and    
 District Ratepayers (Factor 6) 

 
This proposed merger adversely affects competition on both the wholesale and retail 

levels.  As discussed in the Answering Testimony of District witness Dr. Wilson (Exhibit DCG 

(F) at 56:1-63:2), the proposed merger is likely to have significant adverse impacts on 

competition at the wholesale level, in the context of the PJM Regional Transmission 

Organization.  First, Dr. Wilson observes that, as a large and vertically integrated transmission 

owner within PJM, a post-merger Exelon would have the ability to exercise leverage over the 

entire PJM RTO by threatening to leave it.  Dr. Wilson therefore recommends that this 

Commission follow the same course that the Maryland Public Service Commission followed in 

its review of the 2012 Exelon-Constellation merger, and condition any authorization for the 

                                                           
87  Joint Applicants’ Exhibit (4A)-2 at 3 ¶ 9 (“Exelon intends to continue to participate in the SOS 

auction process following the Merger.”). 
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merger on Exelon’s commitment to remain a PJM member for at least ten years following the 

merger (Exhibit DCG (F) at 62:3-13).  Second, Dr. Wilson recommends that, in the event that the 

Commission determines to allow the merger to proceed, the Commission should require, as a 

condition of any approval of the proposed merger, that Exelon provide an appropriate level of 

annual funding – which should not be recoverable in retail rates – to defray the added cost 

burden that the merger will impose on the appropriate discharge of the market monitoring, 

investigative, and reporting activities required of this Commission, the Office of People’s 

Counsel and the District under D.C. Code § 34-1512.    

 At the retail level, the potential anticompetitive effects of the proposed merger are both 

more profound, and more difficult to mitigate, than at the wholesale level.  Fundamentally, as Dr. 

Wilson observes (Exhibit DCG (F) at 65:18-66:9): 

The observable and predictable incentives of a utility holding company 
with a large fleet of nuclear generation, currently under stress from 
competition from lower-cost fossil fuel (i.e., natural gas fired) 
generation, will likely prove inconsistent with the prompt and 
systematic implementation of the District’s expressed statutory 
preference for low-cost and local renewable electric generation.  It is 
not possible to predict with any level of certainty how these incentives 
might manifest themselves in specific contexts.  However, it would be 
prudent for the Commission to recognize the role that these incentives 
could play in connection with the implementation of the CAEA and 
related District programs, and implement some measures on a 
proactive basis to ensure that the proposed merger does not mobilize 
potential hurdles to the emergence of competitive energy efficiency 
and renewable generation programs in the District. 

 
The merger sets up a conflict between a utility holding company with a vast fleet of fossil 

and nuclear generation and a sense of its entitlement to control the electric distribution system 

within the District of Columbia, and District policies favoring the development of localized, 

renewable generation within the District of Columbia.  On this record, the District’s policies 

should preclude the authorization of a merger that would turn control of the electric distribution 
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system in the District of Columbia over to a party with Exelon’s incentives and track record.  

Such a change in control would be fundamentally inconsistent with the advancement of localized 

renewable generation and energy efficiency – unless the Commission were able to impose 

aggressive mitigation measures on the merger in order to preserve and promote the prompt and 

systematic implementation of the District’s Clean and Affordable Energy Act (D.C. Code 8-

1771.01 et seq.) and related programs.    

 Dr. Wilson offers two recommendations for mitigation measures at the retail level.  First, 

any approval of the proposed merger should be conditioned on Exelon providing funding, at 

shareholder expense, sufficient to support legal and engineering capacity at the Commission that 

will ensure the timely and effective resolution of disputes over interconnection of local 

renewable resources.88   

Second, Dr. Wilson recommends that the Commission, in connection with any 

authorization of the proposed merger, establish a proceeding in which to review whether, and to 

what extent, the existing terms of Pepco’s control of the electric distribution system within the 

District of Columbia can be used to frustrate the installation and operation of microgrids and 

load management technologies.89  This new proceeding should also address the extent to which 

Pepco’s distribution facilities within the District of Columbia constitute “essential facilities” 

whose access should be open to other independent users on nondiscriminatory terms equivalent 

to Pepco’s own access to these facilities.90  The goal of this proceeding would be to foster the 

development of resource alternatives as well as alternative competitive delivery options for 

District of Columbia consumers, including the District itself.   
                                                           
88  Exhibit DCG(F) 66:12-67:4. 
 
89  Id. at 69:5-16. 
 
90  Id. 
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7. The Proposed Merger’s Effect on Conservation of Natural Resources and 
 Preservation of Environmental Quality (Factor 7) 

 
So far as the District has been able to determine, the Joint Applicants propose nothing at 

all with respect to the conservation of natural resources and the preservation of environmental 

quality – considerations that the Commission recognized in Order No. 17597 (released August 

22, 2014) at ¶¶ 115-116, 124, were made incumbent on all of its deliberations by D.C. Code § 

34-808.02.  The record in this case shows Exelon to be poorly suited to cooperating in the 

implementation of District public policy concerning the conservation of natural resources and the 

preservation of environmental quality, while PHI presents no such obstacles.91 

Pepco owns no generation, and therefore confronts no inherent conflict between its 

business interests and promoting equitable access to the distribution system for local renewable 

resources.  Exelon owns approximately 22,845 MW of nameplate generating capacity in 14 

nuclear generating stations located in Illinois, New Jersey, New York and Pennsylvania; 

approximately 10,000 MW of fossil-fuel generating capacity; and approximately 1,400 MW of 

various types of renewable generation.   Only ten MW of the Exelon-owned renewable 

generation is located within areas in which, as it proposes in the District of Columbia, an Exelon 

affiliate also owns the electric distribution system.  Although various Exelon affiliates hold 

contractual interests in distributed renewable generation, most of that generation is also located 

in areas where Exelon affiliates do not own the distribution system.92   

This understanding was reinforced at some length during the District’s cross-examination 

of Christopher Gould, Exelon’s Chief Sustainability Officer, concerning his effort in Joint 

                                                           
91  The record also offers numerous examples of Exelon’s resistance, at both regulatory and 

legislative levels, to integration of renewable and distributed generation that it does not own or 
control.  See, e.g.. Confidential Exhibit DCG-13 at Bates page EXC-PHI-MD 031004; 
Confidential Exhibit DCG-14 at 80; Confidential Exhibit DCG-18; Confidential Exhibit DCG-37.   

 
92  Tr. at 305:8-327:10 (Crane); Exhibit DCG-36.   
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Applicants’ Exhibit (3I)-1 to collect any and every renewable resource with any kind of 

contractual relationship to any kind of Exelon affiliate in a single document – only to discover, 

again, that most of the renewable capacity on the list was located in areas where the electric 

distribution system was not owned by an Exelon affiliate.  Tr. at 1543:6-1564:14 (Gould).  Mr. 

Gould did not present his compilation of Exelon’s efficiency projects with sufficient granularity 

to be able to confirm a similar observation concerning the siting of those projects outside of retail 

service areas of Exelon affiliates, but many of the facilities discussed in Joint Applicants 

Confidential Exhibit (3I)-3 are in areas not provided with retail electric service by an Exelon 

utility operating company (Tr. at 1566:20-1569:2).  Although Mr. Gould’s office undertook 

some reconnaissance of the District’s Sustainable DC program in the month or so after the 

petition was filed in this proceeding (Joint Applicants’ Confidential Exhibit 78), no plans have 

yet been formulated by Mr. Gould or his colleagues for the implementation of commercial solar 

or other renewable resources within the District of Columbia (Exhibit DCG-79). 

The District has a strong and settled public policy favoring renewables and distributed 

generation.  The record evidence demonstrates that Exelon’s business model and philosophy are 

likely to prove fundamentally incompatible with the implementation of that policy. 

C. Can Conditions Save the Proposed Merger?  

The foregoing discussion demonstrates at length that the merger as proposed thoroughly 

fails to pass muster under the Commission’s established criteria for review of a proposed merger.  

The merger offers no direct and measurable net benefit to ratepayers.   Further, the merger offers 

comparatively massive benefits to shareholders – the entire rationale for the merger, as far as the 

credible record evidence discloses – that are achieved at the expense of the ratepayers.  Unless it 

can be conditioned appropriately, in order to mitigate prospective harms and assure the 
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availability of appropriate benefits to ratepayers, the local economy, and the environment, this 

merger as proposed must be rejected. 

The District submits “Attachment B” with this Initial Brief which is a set of proposed 

merger conditions filed with its November 3, 2014 Direct Testimony as Exhibit (A)-2 to the 

testimony of DCG Witness Ralph Smith.  Those merger conditions have not been modified, 

except for the addition of a condition addressing the distribution of a special tax refund pursuant 

to D.C. Code § 47-3404.01, which was suggested by Chair Kane during her examination of 

District witness Smith (Tr. at 3065:22-3069:22).  The District’s proposed conditions generally 

follow the Merger Conditions adopted by the Maryland Public Service Commission in Order No 

84698 issued February 17, 2012 in Case No. 9271 – In the Matter of the Merger of Exelon Corp. 

and Constellation Energy Group, Inc.  The Exelon-Constellation conditions are in the record as 

Exhibit DCG-118, for reference. 

IV. CONCLUSION 

For the reasons stated herein, the proposed merger is not in the public interest.  Unless the 

Commission adopts conditions consistent with Attachment B hereto, the Commission must reject 

the proposed merger. 

KARL A. RACINE 
Attorney General for the District of Columbia 

     SARAH ELIZABETH GERE 
     Acting Deputy Attorney General 
     Public Interest Division 
 
 
     /s/ Bennett Rushkoff 

        BENNETT RUSHKOFF (D.C. Bar # 386925) 
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BEFORE THE 
PUBLIC SERVICE COMMISSION 

OF THE DISTRICT OF COLUMBIA 
 
In the Matter of  
 
The Joint Application of Exelon Corporation, 
Pepco Holdings, Inc., Potomac Electric Power 
Company, Exelon Energy Delivery Company, 
LLC, and New Special Purpose Entity, LLC 
for Authorization and Approval of Proposed 
Merger Transaction.  

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 Formal Case No. 1119 

 
 

PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW OF THE 

DISTRICT OF COLUMBIA GOVERNMENT 
 

The Government of the District of Columbia (“District Government”) submits these 

Proposed Findings of Fact and Conclusions of Law, pursuant to Rule 138 of the Commission’s 

Rule of Practice and Procedure and the Commission’s on-the-record directive at the close of 

hearings in this proceeding (Tr. at 3596:4-8). 

 

 On the record of evidence in this proceeding, the Commission finds as follows: 

A. Factor 1:  The Proposed Merger’s Effects on Ratepayers, 
Shareholders, the Financial Health of the Utilities Standing 
Alone and as Merged, and the Economy of the District  

 

1. Exelon proposes to fund its acquisition of PHI with:  $3.5 in debt bearing a 4.1 

percent interest rate, approximately $1.1 billion in convertible securities bearing an interest rate 

of 6.5 percent, approximately $1.8 billion in new Exelon equity, and approximately $1 billion in 

cash proceeds from sales of generating assets. 

2. The difference between Exelon’s acquisition debt cost and the low end of an 

implied range of equity costs would result in a ratepayer-funded finance cost gain for Exelon of 
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$94.9 million per year for each $1.0 billion of equity-funded D.C. rate base that becomes 

effectively debt-funded as a result of Exelon’s proposed transaction financing. 

3. The impact of Exelon’s merger financing on District retail electricity consumers 

under various scenarios shows that the financing cost savings that Exelon will likely realize at 

the expense of District ratepayers range from $50.96 million to $56.22 million per year. 

4. Dr. Wilson’s assessment of the impact of Exelon’s merger financing plan on 

District retail electricity consumers if supported by Exelon’s own internal financial analyses, 

including the April 23, 2014 presentation to the Exelon Board to obtain authorization to present 

Exelon’s final offer for the acquisition of PHI.  That presentation plainly states:  “Assumes cash 

from elimination of PHI dividend used to offset acquisition debt.” 

5. There are two possible ways for the Commission to mitigate this adverse impact 

of the proposed merger, if it allows the merger to proceed.  First, the Commission should hould 

direct the Joint Applicants to provide a rate credit of at least $50 million per year to District 

customers.  Alternatively, the Commission should direct that a comparable annual amount be 

treated by the merged company as a customer contribution to capital made over each of the first 

five years following the consummation of the proposed merger, and treated as a reduction to 

Pepco rate base for approximately the next twenty years. 

6. The Joint Applicants’ efforts to rebut Dr. Wilson’s analysis are without merit.  

Joint Applicants’ witnesses Lapson and McGowan admitted that neither had reviewed any 

Exelon documents concerning Exelon’s financing of the proposed merger,1 and thus neither had 

any direct knowledge concerning the implications of that financing.  Upon review of Exelon’s 

internal financing analysis, Mr. Khouzami acknowledged that “it appears to be” Exelon’s plan to 

use cash savings from the elimination of the PHI dividend – a source of funds of approximately 
                                                           
1  Tr. at 2619:18-2622:7 (Lapson); Tr. at 3318:7-3320:13 (McGowan). 
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$272 million per year – to offset its acquisition-related debt (Tr. at 2012:11-2013:22), thus 

substantiating Dr. Wilson’s analysis of the impact on customers of Exelon’s merger financing 

plans. 

7. There is no evidence to support the notion that Joint Applicants’ proposed 

Customer Investment Fund is sufficiently large to offset future reductions in District jobs that the 

Joint Applicants are likely to require in order to achieve their claimed merger “synergies.” 

8. The Joint Applicants’ “good faith efforts” to move Pepco Energy Services 

employees to the District is not a firm commitment to retain those employees once moved, nor 

does it preclude Exelon from sending those employees to a different location later on. Also, the 

“good faith efforts” to hire additional union workers does not preclude the elimination of existing 

employees, or moving those new union employees elsewhere. It is unclear what the net impact 

will be on Pepco employment. 

9. The Joint Applicants have not provided any firm commitment that would 

undercut the skepticism animating Mr. Comings’ analysis of the adequacy of the Customer 

Investment Fund compared to the potential adverse impacts of merger-related reductions-in-

force.  

10. There were 450 retirement-eligible employees in the International Brotherhood of 

Electrical Workers Local 1900 bargaining unit that is the focus of Joint Applicants’ undertaking 

in the merger “commitment” 17 to “make a good faith effort hire within two years of the Merger 

closing date at least 102 union workers in the District of Columbia,”2 and an average annual 

attrition rate of eight percent in Pepco’s power delivery group, which includes the 1150 

employees in the Local 1900 bargaining unit. 
                                                           
 
2  Joint Applicants Exhibit (4A)-2 at 4 ¶ 17.  The June 2014 collective bargaining agreement 

extension that is the source of this “commitment” appears in the record as Exhibit DCG-91. 
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11. Apart from the fact that the Customer Investment Fund has not been shown to 

create any net benefit to the District, the Joint Applicants’ methodology for allocating merger 

synergies (and hence the distribution of the CIF by retail regulatory jurisdiction) discriminates 

against the District.  The Joint Applicants allocation methodology allocates about 14 percent of 

the Customer Investment Fund to the District.   

12.  In contrast to Joint Applicants’ allocation methodology, Pepco’s District of 

Columbia operations represent 23 percent of all PHI electric utility operating company sales, 25 

percent of total rate base for all PHI utility operating companies and 24 percent of net income for 

all PHI electric utility operating companies, in a system where almost all rates are volumetric 

(Tr. at 3383:15-3385:9) (McGowan). 

13. The Joint Applicants’ allocation of claimed merger synergies to the District on the 

basis of meter accounts substantially, unreasonably and discriminatorily understates the size of 

the District’s share of the Fund as compared to any reasonable, rational allocation methodology 

consistent with accepted principles of cost causation and cost incurrence. 

14. The overall level of merger benefits proposed by the Joint Applicants in this 

proceeding falls far short of the commitments that Exelon undertook when it acquired 

Constellation Energy in 2012,3 demonstrating again that the Joint Applicants are not proposing to 

treat District retail energy consumers fairly in connection with the pending merger proposal. 

15. Joint Applicants’ witness Dr. Tierney’s economic impact analysis suffers from 

three, equally fatal flaws: 

                                                           
3  Compare Joint Applicants’ Exhibit (4A)-2 (Joint Applicants’ proposed merger commitments in 

Formal Case No. 1119) with Exhibit DCG-118 (merger conditions adopted in Maryland Public 
Service Commission Case No. 9271 (Exelon-Constellation merger)). 
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a. The economic impacts presented in the application ignore job losses 
from merger synergies—presenting only a positive, lop-sided view of 
the merger. 

 
b. The presentation of economic impacts is misleading because it counts 

cumulative jobs in every year as “new jobs.” 
 

c. The economic impacts from reliability improvements are overstated and based on 
a premise that the District of Columbia’s reliability standards would not be met by 
Pepco without the merger. 

 
16. PHI employees have no protection against involuntary attrition for the first two 

years following the consummation of the proposed merger. Because the Joint Applicants 

provided no information concerning the locations of future merger-related reductions-in-force, 

Mr. Comings analyzed a hypothetical scenario under which 139 District residents employed by 

PHI pre-merger are terminated in order to achieve merger synergies. 

17. The direct job losses modeled in this scenario are the loss of a further 231 jobs 

and $19 million per year in lost income in the District, or a total loss over the same ten-year 

period analyzed by Dr. Tierney of 2,310 job-years and $188 million in lost income – losses 

sufficient to overwhelm Dr. Tierney’s lopsidedly optimistic projections of 1,281 job-years and 

$105 million in income gains. 

18. Mr. Comings corrected Dr. Tierney’s presentation of cumulative job-years over a 

ten-year period as “new jobs,”4 and instead presented the economic impacts year-by-year in 

order to provide a clearer picture of the actual economic impacts of deployment of the proposed 

Customer Investment Fund in various activities.  This correction resulted in average job addition 

of between 91 and 128 jobs over ten years, before correcting for potential offsetting merger-

related reductions-in-force. 
                                                           
4  As Dr. Tierney subsequently acknowledged in her Rebuttal Testimony, the term “job-year” is 

used in IMPLAN modeling to “means, in essence, one full time job-year is equivalent to 
one full-time job lasting one year or two half-time jobs lasting one year.” Joint 
Applicants’ Exhibit (3G) at 16 n. 22. 
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19. Mr. Comings then substituted compliance with the Commission’s EQSS as the 

baseline for measuring the economic impact of the Joint Applicants’ reliability commitment5 in 

place of Dr. Tierney’s modeling assumption that all post-2013 improvement in Pepco’s 

reliability performance is the direct result of the Joint Applicants’ reliability commitment. 

20. The Joint Applicants have failed to show that net effect of their proposed merger 

on District ratepayers and the District’s economy is positive.  The single most financially 

significant transfer of benefits of the merger – the exchange of a $1.6 billion premium of the 

market price of PHI stock for the acquisition of a return-based revenue stream in a transaction in 

which the former shareholders’ dividend funds $3.5 billion in acquisition-related debt – receives 

no attention at all from the Joint Applicants. 

Factor 2:  The Proposed Merger’s Effect on Utility  
Management and Administrative Operations 
 

21. Exelon tends to enforce a hierarchical orthodoxy directed toward ensuring that 

perceived threats to its existing business – including such developments as net metering, 

community renewable resources and imports that compete with Exelon’s incumbent generating 

fleet – do not stay threats for long. 

22. There is no evidence on this record showing that any of these Exelon policies or 

practices produce a measurable benefit to consumers that is attributable to this proposed merger. 

23. Capital expenditure plans that are today made in the District by PHI or Pepco for 

the District would, in a post-merger world, require approval from the Exelon CEO or Board of 

Directors. 

                                                           
5  Id. at 21:17-26:2; DCG (2C) at 5:1-8:16. 
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24. None of the foregoing merger impacts on utility management and administrative 

operations would be positive.  The merger therefore fails to demonstrate the existence of a net 

benefit of the proposed merger under this factor. 

Factor 3:  The Proposed Merger’s Effect on Public 
Safety and the Safety and Reliability of Services 
 

25. The Joint Applicants’ undertakings, in merger commitments 7 and 8, do not in 

fact confer any net benefit or furnish any ground for authorizing the proposed merger. 

26. The record demonstrates three failures of proof in the Joint Applicants claim that 

their merger commitments 7 and 8 actually confer any benefit on the District’s retail electricity 

consumers. 

27. First, the evidence establishes that Pepco is likely to have attained the “three-year 

average” SAIDI and SAIFI levels promised in that commitment without the proposed merger 

28. Second, the Joint Applicants’ failure to quantify any estimate of Pepco’s stand-

alone cost of compliance with the Commission’s EQSS forecloses their claim that the budgetary 

component of their Reliability Commitment offers District retail electricity customers any 

genuine benefit. 

29. Finally, the “Commitment” is contingent on maintenance of a construction 

schedule for the DC PLUG undergrounding initiative that is unlikely to be maintained and as to 

which the Joint Applicants’ own witnesses are unable to agree on which construction schedule 

establishes the benchmark for triggering the Joint Applicants’ contingency. 

30. The Joint Applicants’ Reliability Commitment – like their Customer Investment 

Fund – cannot credibly be called a benefit of their proposed merger. 
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D. Factor 4: The Risks Associated with All of the Joint Applicants’ Affiliated 
Non-Jurisdictional Business Operations, Including Nuclear Operations 

 
31. The debate between the Joint Applicants and the District Government appears to 

have narrowed to three issues:  (1) whether the Special Purpose Entity that is integral to ring-

fencing arrangements should reside at the holding company level or the operating company 

level; (2) whether a five-year or a ten-year “stay out” period (ban on the merged company 

seeking modification or elimination of ring-fencing conditions, which otherwise remain subject 

to modification by the Commission on its own motion or at the request ) is appropriate; and (3) 

what showing ought to be required to made in order to obtain modification or other relief. 

32. The Special Purpose Entity should be lodged at the operating company (Pepco), 

rather than at the holding company (PHI) level. 

33. A ten-year stay out period is more appropriate to consumer protection and the 

magnitude of the potential harm sought to be avoided by ring fencing.   

34. Finally, the merged company seeking relief from ring-fencing conditions should 

be required to show why changed circumstances have made modification or elimination of a ring 

fencing condition necessary in order to create or preserve a substantial benefit for District of 

Columbia customers. 

E. Factor 5:  The Proposed Merger’s Effect on the 
Commission’s Ability to Regulate the New Utility Effectively  

 
35. Efforts by Exelon to use legislative intervention to change regulatory policy or 

structure can be expected to complicate the ability to regulate effectively. 

36. The size and complexity of the corporate structure, or the geographic scope of the 

holding company, the multiplicity of state regulatory authorities involved in regulating the 

merged company’s operating affiliates, could all complicate the process of regulation in ways in 

which PHI’s present scope and operations do not. 
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37. The presence of significant merchant generation assets within the same holding 

company (Exelon Corp.) and one or more affiliates intending to participate in the Standard Offer 

Service auction6 will require the Commission to develop, implement and enforce the Code of 

Conduct required by D.C. Code § 34-1513(c) (Tr. at 528:1-538:13 (Crane)). 

38. It is not apparent where or how the added regulatory complexities caused by 

absorption into a holding company structure with substantial generating assets creates any net 

benefit for the District’s retail electricity consumers or the District itself. 

F. Factor 6:  The Proposed Merger’s Effect on Competition in the Local Retail,  
and Wholesale, Markets that Impacts the District and District Ratepayers 
 
39. The proposed merger is like to have a significant adverse impacts on competition 

at the wholesale level, in the context of the PJM Regional Transmission Organization. 

40. This Commission should follow the same course that the Maryland Public Service 

Commission followed in its review of the 2012 Exelon-Constellation merger, and condition any 

authorization for the merger on a commitment on Exelon’s part to remain a PJM member for at 

least ten years following the merger (Exhibit DCG (F) at 62:3-13). 

41. The Commission should require, as a condition of any approval of the proposed 

merger, that Exelon provide an appropriate level of annual funding – which should not be 

recoverable in retail rates – to defray the added cost burden that the merger will impose on the 

appropriate discharge of the market monitoring, investigative and reporting activities required of 

this Commission, the Office of People’s Counsel and the District of Columbia Government 

(“DCG”) under D.C. Code § 34-1512. 

42. The merger sets up a conflict between a utility holding company with a vast fleet 

of fossil and nuclear generation and an aggressive belief in its entitlement to control the electric 
                                                           
6  Joint Applicants’ Exhibit (4A)-2 at 3 ¶ 9 (“Exelon intends to continue to participate in the SOS 

auction process following the Merger”). 
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distribution system within the District, and District policies favoring the development of 

localized, renewable generation within the District. 

43. Aany approval of the proposed merger should be conditioned on Exelon funding, 

at shareholder expense, sufficient to support legal and engineering capacity on the part of the 

Commission that will ensure the timely and effective resolution of disputes over interconnection 

of local renewable resources. 

44. The Commission, in connection with any authorization of the proposed merger, 

should establish a proceeding in which to review whether and to what extent the existing terms 

of Pepco’s control of the electric distribution system within the District can be used to frustrate 

the installation and operation of microgrids and load management technologies. 

G. Factor 7:  The Proposed Merger’s Effect on Conservation of  
Natural Resources and Preservation of Environmental Quality 
 
45. The Joint Applicants propose nothing at all with respect to the conservation of 

natural resources and the preservation of environmental quality – considerations that the 

Commission recognized in Order No. 17597 (released August 22, 2014) at ¶¶ 115-116, 124, 

were made incumbent on all of its deliberations by D.C. Code § 34-808.02. 

46. The District has a strong and settled public policy favoring renewables and 

distributed generation.  The record evidence demonstrates that Exelon’s business model and 

philosophy are likely to prove fundamentally incompatible with the implementation of that 

policy. 
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I. AVOIDANCE OF HARM TO RATEPAYERS:  RING-FENCING 1 
CONDITIONS1 2 

 3 
(1) Dividend limits and equity floor.  Pepco shall not make any dividend distribution to 4 

PHI or to Exelon or to any affiliates or to creditors or stockholders thereof that would 5 
cause Pepco’s equity capital (exclusive of “goodwill”)2 to fall below 45 percent of 6 
Pepco’s capitalization, as equity levels are calculated under this Commission’s 7 
ratemaking precedents, unless Pepco shall have first obtained Commission 8 
authorization for such distribution.  The Commission may authorize a distribution 9 
where it determines, based on substantial evidence that such distribution is in the 10 
public interest, and will not (a) compromise Pepco’s ability to provide safe, reliable 11 
and economical retail electric service in the District of Columbia, or (b) otherwise 12 
impose a financial burden or risk of such burden on retail electric customers in the 13 
District of Columbia. 14 

 15 
(2) No dividends if low ratings.  Pepco shall not make any dividend distribution if 16 

Pepco’s preferred stock, secured debt or unsecured credit ratings, or equivalent, are 17 
rated by two of the three major credit rating agencies below the generally accepted 18 
definition of investment grade.  In the event that the Pepco Board resolves to pay 19 
dividends, Pepco shall file with the Commission, within 5 business days after 20 
payment of any dividend, the calculations that it used to determine its equity level at 21 
the time the Board considered payment of the dividend and the calculations to 22 
demonstrate that the equity ratio (exclusive of goodwill) after the dividend payment 23 
will not fall below 45 percent.3 24 

 25 
(3) Same financial information given to analysts.  Pepco, PHI, and Exelon shall 26 

provide the Commission contemporaneous, unrestricted access to all written 27 
information provided to common stock, bond, or bond rating analysts, which directly 28 
or indirectly pertains to Pepco, PHI or Exelon or to any Exelon affiliate.  Such 29 
information includes, but is not limited to, reports provided to, and presentations 30 
made to, common stock analysts and bond rating analysts. For purposes of this 31 
condition, “written” information means any tangible and retrievable impression 32 

                                                 
1 All of these ring-fencing conditions should continue in force without expiration until (if) they are explicitly 
removed by the Commission.  Exelon would be precluded from seeking their removal for at least ten years, after 
which Exelon would be permitted to demonstrate in a formal proceeding why a certain ring-fencing measure may no 
longer be necessary. 
2 Goodwill should be excluded from this equity ratio calculation because it is not equity capital that has been 
supplied by investors and it is therefore not entitled to earn a cost of capital return from ratepayers. 
3 This proposed ring-fencing limitation closely parallels Condition 2 as stated by the Maryland Public Service 
Commission Order No. 82986 and as implemented in MPSC Order No. 84698 concerning Exelon’s acquisition of 
Constellation Energy Group and BG&E.  The equity percentage requirement in that case was 48 percent. 
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recorded in or on any medium whatever, and includes but is not limited to any 1 
handwritten and printed material, audio and video recordings, and electronically-2 
stored information in any format. Nothing in this condition shall be deemed to waive 3 
any right the Company may have under law to seek protection of the information 4 
from public disclosure. 5 

 6 
(4) Notification of dividends.  Exelon, PHI and Pepco shall notify the Commission of: 7 

a) Their intention to transfer more than 5 percent of Pepco’s or PHI’s retained 8 
earnings to its parent or affiliates4 (or any combination thereof) over a six-month 9 
period, at least 60 days before such a transfer begins. 10 

b) Their intention to declare a special cash dividend from Pepco or PHI, at least 30 11 
days before declaring each such dividend. 12 

c) Their most recent regular common stock cash dividend from Pepco or PHI within 13 
five calendar days after declaring each such dividend. 14 

 15 
(5) Authorization Required for Disposition of Pepco's Rate Base Property.  Without 16 

the prior and specific authorization of the Commission, neither Pepco, PHI nor 17 
Exelon shall transfer, merge, sell, lease, encumber or otherwise dispose of Pepco’s or 18 
PHI’s utility property which (a) has a net book value in excess of $5,000,000, any 19 
part of which is included in the District of Columbia rate base, or (b) has costs 20 
recovered through rates regulated by the Commission. 21 

 22 

(6) Non-Consolidation Opinions. 23 

Within 180 days after consummation of the Merger, Exelon shall obtain new non-24 
consolidation opinions from outside counsel to Pepco, PHI and Exelon concluding 25 
that a bankruptcy court, following established legal precedent, would not 26 
substantively consolidate:  27 

a) the assets and liabilities of the bankruptcy-remote Special Purpose Entity (“SPE”) 28 
established as the PHI subsidiary to hold the equity interests in the Potomac 29 
Electric Power Company (“Pepco”) with those of PHI in the event of a PHI 30 
bankruptcy or with those of Exelon in the event of an Exelon bankruptcy; or 31 

b) the assets and liabilities of Pepco or PHI with those of (a) SPE in the event of an 32 
SPE bankruptcy, or (b) Exelon in the event of an Exelon or bankruptcy; or  33 

c) the assets and liabilities of Pepco with those of PHI in the event of a PHI 34 
bankruptcy.   35 

                                                 
4The term “affiliate” as used in these conditions has the same meaning as set forth in 15 D.C.M.R. § 3999.1, that is 
“a person who directly or indirectly, or through one or more intermediaries, controls, is controlled by, or is under 
common control with, or has directly or indirectly, any economic interest in another person.” 
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If, for whatever reason, Exelon is unable to obtain an acceptable opinion letter, 1 
Exelon, PHI and Pepco shall take whatever additional measures are necessary to 2 
secure this letter. 3 

 4 
(7) Requirements Associated with Corporate Reorganizations.  Exelon shall not 5 

engage in an internal corporate reorganization relating to SPE, PHI, or Pepco for 6 
which Commission approval is not required, unless Exelon causes 90 days prior 7 
written notification to be given to the Commission. Such notification shall include:  8 

a) an opinion of nationally recognized bankruptcy counsel:(i) that the reorganization 9 
does not materially impact the effectiveness of  Pepco’s or PHI’s existing ring-10 
fencing; or (ii) that describes what changes to the ring-fencing measures would be 11 
required to ensure Pepco and PHI are at least as effectively ring-fenced following 12 
the reorganization; and  13 

b) a letter from Exelon committing to obtain a new non-consolidation opinion 14 
following the reorganization, and to take any further steps necessary to obtain 15 
such an opinion.   16 

c) Exelon shall not object to a Commission investigation into the matter. 17 

d) Exelon shall not, without prior Commission approval, engage in a reorganization 18 
relating to SPE, PHI or Pepco if (i) that reorganization would be inconsistent with 19 
a Commission Order or ring-fencing requirement, or (ii) would prevent PHI or 20 
Pepco from obtaining a new non-consolidation opinion. 21 

 22 
(8) Financing of Utility Property.  The following principles shall apply to any new 23 

financing involving utility property of Pepco or PHI which (i) is included in the 24 
District of Columbia rate base, or (ii) may have costs recovered through rates 25 
regulated by the Commission: 26 

a) Proceeds of debt that is secured by regulated utility assets must only be used for 27 
regulated utility purposes; 28 

b) If any utility assets that are pledged or encumbered to secure debt issuances are 29 
divested, the debt so secured must be divested along with the assets pledged or 30 
encumbered to secure it.  The term “divested” in this context includes moving 31 
assets to either or both affiliated and non-affiliated corporations; 32 

c) If utility assets financed by unsecured debt are divested to another entity, then a 33 
proportionate share of the debt also must be divested. 34 

 35 

(9) Severance of Exelon-Pepco Relationship.  Notwithstanding any other powers that 36 
the Commission possesses under existing, applicable law, the  Joint Applicants agree 37 
that the Commission may, after investigation and a hearing, order Exelon to divest its 38 
interest in Pepco on terms adequate to protect the interests of utility investors 39 
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(including Exelon investors) and consumers and the public, if the Commission finds 1 
that:  2 

a) one or more of the divestiture conditions described below has occurred; 3 

b) as a consequence Pepco has failed to meet its obligations as a public utility, and 4 

c) divestiture is necessary to allow Pepco to meet its obligations and to protect the 5 
interests of Pepco customers in a financially healthy utility and in the continued 6 
receipt of reasonably adequate utility service at a just and reasonable price.  7 

d) The divestiture conditions are:  8 

i. a nuclear accident or incident at an Exelon nuclear power facility 9 
involving the release or threatened release of radioactive isotopes, 10 
resulting in (x) a material disruption of operations at such facility and 11 
material loss to Exelon that is not covered by insurance or indemnity 12 
or (y) the permanent closure of a material number of Exelon nuclear 13 
plants as a result of such accident or incident; 14 

ii. the filing of a petition for relief in bankruptcy by or against Exelon or 15 
any of its subsidiaries constituting (x)10% or more of Exelon’s 16 
consolidated assets at the end of its most recent fiscal quarter, or 17 
(y)10% or more of Exelon’s consolidated net income for the 12 18 
months ended at the close of its most recent fiscal quarter;  19 

iii. the rating for Exelon’s senior unsecured long-term public debt 20 
securities, without third-party credit enhancement, is downgraded to a 21 
rating that indicates “substantial risks” (i.e., below B3 by Moody’s or 22 
B- by S&P or Fitch) by at least two of the three major credit rating 23 
agencies, and such condition continues for more than 6 months; or  24 

iv. Exelon and/or Pepco have committed a pattern of material violations 25 
of lawful Commission orders or regulations, or applicable provisions 26 
of Title 34 of the District of Columbia Code and, despite notice and 27 
opportunity to cure such violations, have continued to commit the 28 
violations. 29 

 30 
(10) Prohibition of Cross-Default Provisions.  In addition to complying with its 31 

obligations under the Commission’s Affiliate Transactions Code of Conduct 32 
regulations (15 D.C.M.R. Part 39) Pepco shall not:  33 

a) guarantee the debt or credit instruments of Exelon or any other Exelon affiliate 34 
(other than a subsidiary of Pepco);  35 

b) grant a mortgage or other lien on any property used and useful in providing retail 36 
or wholesale utility service to, or otherwise pledge such assets as security for 37 
repayment of the principal or interest of any loan or credit instrument of, Exelon 38 
or any other Exelon affiliate (other than a subsidiary of Pepco);  39 
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c) include in any of Pepco’s debt or credit agreements cross-default provisions 1 
between Pepco’s or PHI’s securities and the securities of Exelon or any other 2 
Exelon affiliate (other than a subsidiary of Pepco); or  3 

d) include in its debt or credit agreements any financial covenants or rating-agency 4 
triggers related to Exelon or any other Exelon affiliate (other than a subsidiary of 5 
Pepco). 6 

 7 
(11) Special Purpose Entity (SPE) Conditions.  The following conditions govern the 8 

establishment and maintenance of the Special Purpose Entity: 9 

a) PHI shall form a bankruptcy remote, special purpose subsidiary, the special 10 
purpose entity (“SPE”), for the sole purpose of holding 100% of the equity shares 11 
of Pepco. The SPE will have no employees and have no operational functions 12 
other than those related to holding Pepco shares.  13 

b) The Board of Directors of the SPE will have one independent director, as the New 14 
Stock Exchange rules define the term. The independent director will be an 15 
employee of an SPE administration company in the business of protecting SPEs.  16 
A voluntary petition for bankruptcy by the SPE or any amendment to the 17 
organizational documents of the SPE that would remove this requirement or other 18 
ring-fencing requirement will require the approval of the entire Board of Directors 19 
of the SPE, including the independent director.  Any amendment to the 20 
organizational documents of the SPE that would remove this requirement or the 21 
requirements set forth in “e)” below also requires the approval of the entire Board 22 
of Directors of the SPE, including the independent director. 23 

c) The SPE will issue a non-economic interest (the "Golden Share") in the SPE to an 24 
SPE administration company.  A voluntary petition for bankruptcy by the SPE 25 
will require the affirmative consent of the holder of the Golden Share. The holder 26 
of the Golden Share shall be an SPE administration company in the business of 27 
protecting SPEs and separate from the SPE administration company retained for 28 
the SPE independent director position.  Any amendment to the organizational 29 
documents of the SPE that would remove this requirement or the requirements set 30 
forth in e) below also requires the affirmative consent of the holder of the Golden 31 
Share. 32 

d) PHI shall transfer the Pepco shares to the SPE as an absolute conveyance or "true 33 
sale" with the intention of excluding the Pepco shares from the bankruptcy estate 34 
of PHI and from the bankruptcy estate of Exelon. 35 

e) The SPE shall agree to the following: 36 

i. The SPE’s funds shall not be commingled with the funds of Pepco, 37 
PHI or Exelon. 38 
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ii. The SPE shall at all times hold itself out as a separate entity from each 1 
of Pepco, PHI and Exelon, shall conduct business in its own name, and 2 
shall not assume liability for the debts of Pepco, PHI or Exelon. 3 

iii. The SPE shall maintain a separate name from and shall not use the 4 
trademarks, service marks or other intellectual property of Pepco, PHI 5 
or Exelon. 6 

iv. The SPE shall maintain separate books, accounts and financial 7 
statements reflecting its separate assets and liabilities. 8 

v. The SPE shall maintain arms-length relationships with Pepco, PHI and 9 
Exelon. 10 

vi. The SPE shall have adequate capitalization for the nature of its 11 
business. 12 

f) Pepco shall agree to the following: 13 

i. Notwithstanding 15 D.C.M.R. § 3905.2, Pepco will not participate in 14 
any cash pool operated by PHI or Exelon that includes non-utility 15 
operations, and will not commingle funds with PHI or Exelon; 16 

ii. Pepco will hold itself out as a separate entity from PHI, Exelon and the 17 
SPE, and will conduct business in its own name and will not assume 18 
liability for future debts of the SPE, PHI or Exelon; 19 

iii. Pepco will maintain a separate name from and will not use the 20 
trademarks, service marks or other intellectual property of the SPE, 21 
PHI or Exelon; 22 

iv. Pepco will maintain separate books, accounts and financial statements 23 
reflecting its separate assets and liabilities; and 24 

v. Pepco will maintain arms-length relationships with PHI, Exelon and 25 
the SPE. 26 

g) Exelon, PHI, Pepco and the SPE shall obtain a non-consolidation legal opinion 27 
from nationally recognized bankruptcy counsel concluding that a bankruptcy 28 
court, following established legal precedent, would not substantively consolidate:  29 

(i) the assets and liabilities of the SPE with those of PHI in the event of a PHI 30 
bankruptcy, or with those of Exelon in the event of an Exelon bankruptcy; or  31 

(ii) the assets and liabilities of Pepco with those of the SPE in the event of an 32 
SPE bankruptcy, or with those of PHI in the event of a PHI bankruptcy, or 33 
with those of Exelon in the event of an Exelon bankruptcy.   34 

If, for whatever reason, the measures and conditions addressed in “a)” through “f)” do 35 
not support an acceptable opinion letter, Exelon, PHI and Pepco shall take whatever 36 
additional measures are necessary to secure this letter; 37 
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h) Pepco’s charter and by-laws shall be amended to include a requirement that the 1 
unanimous vote of the Board of Directors of Pepco be required for Pepco to file a 2 
voluntary bankruptcy petition. 3 

i) Pepco shall file an annual ring-fencing report with the Commission, and PHI, 4 
Exelon and the SPE shall each file an annual compliance report with respect to the 5 
requirements set forth in paragraphs “e)” and “f)”, respectively, above. 6 

j) At the time the SPE is formed and by the anniversary date of every year 7 
thereafter, each of PHI and Exelon shall provide the Commission a certificate 8 
from an officer certifying: 9 

i. The company shall maintain the requisite legal separateness in the 10 
corporate reorganization structure; 11 

ii. The reorganization structure serves important business purposes for 12 
the company; and 13 

iii. The company acknowledges that subsequent creditors of Pepco may 14 
rely upon the separateness of Pepco, and would be significantly 15 
harmed in the event separateness were not maintained and, as a result, 16 
a substantive consolidation of Pepco with PHI or Exelon were to 17 
occur. 18 

 19 
II. PROTECTION AGAINST ACQUISITION PREMIUM RECOVERY IN 20 

RATES 21 

 22 
(12) Protection Against Acquisition Premium Recovery in Rates.  Effective upon 23 

consummation of the merger, and continuing until the conclusion of the first post-24 
merger rate case before the Commission adjusting Pepco’s retail rates for service 25 
within the District of Columbia, Exelon shall provide all District of Columbia retail 26 
electricity customers with a credit against their monthly electric bill that implements a 27 
rebate of one-twelfth of the $50 million in annual savings attributable to the financing 28 
of the proposed merger.  Amounts rebated will not be recoverable in retail rates. 29 

 30 
III. MARKET COMPETITION CONDITIONS 31 

 32 
(13) Continued PJM Membership.  Exelon shall commit to remain in PJM and shall not 33 

request that the Commission modify this commitment for at least the next 10 years.  34 

 35 

(14) Funding for merger condition monitoring. Exelon shall provide through the 36 
Commission for 6 years funding of $3 million per year (which shall not be 37 
recoverable in retail rates) to defray in equal allocations the cost burden that the 38 



Exhibit __ DCG (A)-2 
Formal Case No. 1119 

Page 10 of 15 
 
 

ATTACHMENT B 
 

merger will impose on the appropriate discharge of local and regional market 1 
monitoring, investigative, development and reporting activities by the Commission, 2 
the Office of People’s Counsel and DDOE, including activities pursuant to D.C. Code 3 
§ 34-1512.  These amounts shall not be recoverable in rates. 4 

 5 

(15) Funding for PSC DER staff.  The Joint Applicants shall provide $500,000 annual 6 
funding (without recourse to recovery in retail electric rates) for enhanced 7 
Commission staff to manage the dispute resolution complaint procedure established 8 
in the Commission’s District of Columbia Small Generator Interconnection Rules 9 
(“DCSGIR”)(15 D.C.M.R. § 4009).  This funding shall support legal and engineering 10 
capacity on the part of the Commission that will ensure the timely and effective 11 
resolution of disputes over interconnection of local renewable resources, and as a 12 
second priority may be used to study and promote the efficient use of such resources. 13 

 14 

(16) Open access distribution proceeding. The Commission shall establish a proceeding 15 
in which to review whether and to what extent the existing terms of Pepco’s (in 16 
effect) franchise and regulated monopoly status within the District should be 17 
amended to promote the installation and operation of microgrids and load 18 
management technologies.  This proceeding shall also address the extent to which 19 
Pepco’s distribution facilities within the District should be open to other independent 20 
users on nondiscriminatory terms equivalent to Pepco’s own access to these facilities, 21 
so as to foster the development of resource alternatives (including the CAEA’s policy 22 
of promoting renewables, efficiency, microgrids and behind the meter generation) as 23 
well as alternative competitive delivery options for D.C. consumers, including the 24 
District Government.  The Commission shall administer an intervenor fund for the 25 
proceeding, allocating $2.5 million, among competing applicants from:  parties in the 26 
instant case, the Attorney General.  Pepco shall deposit below-the-line funds with the 27 
Commission within 21 days of public notice of the proceeding. 28 

 29 
IV. TAX, ACCOUNTING AND REGULATORY CONDITIONS 30 

 31 
(17) Tax Indemnification. Exelon shall indemnify Pepco and PHI Holdings, Inc. for any 32 

liability for federal income taxes (including interest and penalties related thereto, if 33 
any) in excess of Pepco’s standalone liability for federal income taxes (including 34 
interest and penalties related thereto, if any) for any period during which Pepco is 35 
included in a consolidated group with Exelon. Under applicable law, following the 36 
Merger, Pepco will have no liability for federal income taxes (including interest and 37 
penalties related thereto, if any) of Exelon or any other subsidiary of Exelon for any 38 
period during which Pepco was not included in a consolidated group with Exelon (i.e. 39 
any period before the Merger). Exelon will take no action to cause Pepco to have any 40 
liability for federal income taxes (including interest and penalties related thereto, if 41 
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any) of Exelon or any other subsidiary of Exelon for any period during which Pepco 1 
was not included in a consolidated group with Exelon for purposes of filing federal 2 
income tax returns. If Pepco is included in a consolidated group with Exelon for 3 
purposes of filing federal income tax returns and the rating for Exelon’s senior 4 
unsecured long-term public debt securities, without third-party credit enhancement, is 5 
downgraded to a rating that indicates “substantial risks” (below B3 by Moody’s or B- 6 
by S&P or Fitch) by at least two of the three major credit rating agencies, the 7 
Commission may, after investigation and hearing, require Exelon to deliver to Pepco 8 
collateral of the type and amount determined by the Commission pursuant to the 9 
hearing to secure Exelon’s tax indemnity to Pepco if the Commission finds that such 10 
collateral is necessary for the protection of Pepco’s interests under Exelon’s tax 11 
indemnity. Pepco shall be required to surrender or release such collateral security to 12 
Exelon (1) promptly after the rating of Exelon’s senior unsecured long-term public 13 
debt, without third-party credit enhancement, is restored to a rating above “substantial 14 
risks” (at or above B3 by Moody’s or B- by S&P or Fitch) by at least two of the three 15 
major credit rating agencies, or (2) if and when Pepco is determined by a body of 16 
competent jurisdiction no longer to be liable for federal income taxes as a member of 17 
a consolidated group with Exelon, other than Pepco’s standalone liability for federal 18 
income taxes (including interest and penalties related thereto, if any), or (3) upon a 19 
finding by the Commission, after investigation and hearing, that the conditions under 20 
which such collateral security was originally required no longer exist. 21 

 22 
(18) No Internal Revenue Code §338(h)(10) election. No tax elections or accounting 23 

methods shall be employed related to the acquisition that would in any way result in 24 
any reduction to Pepco’s net Accumulated Deferred Income Tax balances that are 25 
used to reduce rate base in Pepco’s rate cases, including but not limited to any 26 
Internal Revenue Code §338(h)(10) election.  Unless expressly and specifically 27 
authorized by the Commission, after notice and hearing, the proposed acquisition and 28 
merger shall have no impact on Pepco’s pre-merger recorded ADIT balances. 29 

 30 
(19) Recording of Goodwill and Protection from "Push Down" Accounting.  Exelon 31 

and Pepco shall not record goodwill resulting from the Merger on Pepco’s books 32 
unless required to do so by the Securities and Exchange Commission (“SEC”). If the 33 
SEC requires that goodwill be recorded on Pepco’s books, then Exelon and Pepco 34 
shall ensure that such goodwill does not impact rates charged to Pepco’s customers. 35 

 36 

(20) Reporting of Goodwill impairments.  Within 30 days of any rulings by FERC 37 
concerning Exelon subsidiaries' and affiliates’ inclusion of Goodwill in transmission 38 
formula rates, and within 10 days after a report to the SEC by Exelon of Goodwill 39 
impairment tests at Exelon that indicates that the amount of Goodwill on Exelon's or 40 
PHI's books has been impaired, Exelon shall notify the Commission of such 41 
developments.    42 
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 1 

(21) No Transaction Cost Recovery in Rates.  Exelon and Pepco and their affiliates shall 2 
not seek recovery in Pepco's rates of: (i) any acquisition premium or “goodwill” 3 
associated with the Merger; or (ii) transaction costs incurred in connection with the 4 
Merger by Joint Applicants, their affiliates or their subsidiaries.  The “transaction 5 
costs” required to be excluded from rates include, but are not limited to, any and all of 6 
the following incurred with respect to the Merger:  7 

 8 

a) consultant, investment banker, and legal fees;  9 

b) change in control or retention payments;  10 

c) costs associated with the shareholder meetings and proxy statement/registration 11 
statements related to the Merger;  12 

d) costs for PHI Restricted Stock Units; 13 

e) PHI and Pepco executive severance costs associated with the transaction; and 14 

f) costs associated with shareholder litigation related to the Merger. 15 

 16 

(22) Rate Protection from Costs to Achieve in Excess of Synergy Savings.  No Pepco 17 
rate case initiated after the Merger shall use a test year in which Pepco's allocated 18 
"costs to achieve" exceed Pepco's allocated synergy savings resulting from the 19 
merger. 20 

 21 

V. SAFEGUARDS TO ASSURE THAT MANAGEMENT OF PEPCO 22 
REMAINS ATTUNED TO DISTRICT NEEDS, AND TO PROTECT 23 
THE D.C. ECONOMY 24 

 25 
(23) Employment at PHI and Pepco within the District of Columbia.  Upon approval 26 

of the Merger, and for at least the first three years following the notification to the 27 
FERC of the consummation of the Merger, Exelon (i) shall not permit a net reduction, 28 
due to attrition as a result of the Merger integration process, in the District-located  29 
employment at either of PHI Service Company or Pepco, and (ii) shall provide 30 
compensation and benefits to District-located employees and retirees that are at least 31 
as favorable in the aggregate as the compensation and benefits provided to those 32 
employees and retirees immediately before the Merger.  District-located refers to a 33 
job that was located in the District, not exclusively to the residence. 34 

 35 

(24) Pepco and PHI Headquarters Kept in Washington, D.C.  Pepco and PHI shall 36 
maintain their respective headquarters in the District of Columbia, shall remain 37 
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locally managed as described in these Conditions, and Pepco shall continue to serve 1 
its customers under its own name. 2 

 3 

(25) Pepco Board of Directors Independent and Local Members.  Subsequent to the 4 
first Pepco Board of Directors meeting after the FERC is notified of the 5 
consummation of the Merger and continuing thereafter, Exelon shall ensure that at 6 
least one-third, and no less than two members, of the Pepco Board of Directors will 7 
be independent members as that term is defined under New York Stock Exchange 8 
rules. Additionally, a majority of the Pepco Board of Directors shall have primary 9 
residence or principal place of business or employment in Pepco’s service territory. 10 

 11 

(26) Exelon Board and Shareholder Meetings in DC.  Exelon’s Board of Directors shall 12 
add Washington, D.C., to its regular rotation of the location of Exelon’s board and 13 
shareholder meetings. 14 

 15 

(27) Executive Committee Meetings in DC.  Exelon Management’s Executive 16 
Committee shall meet at least annually in the District of Columbia and shall file 17 
notice with the Commission in advance of each such meeting. 18 

 19 

(28) Pepco CEO on Exelon Executive Committee.  Pepco’s CEO shall be a member of 20 
Exelon Management’s Executive Committee. 21 

 22 

(29) Local Pepco CEO.  Pepco’s CEO shall reside within the District of Columbia. 23 

 24 

VI. OTHER REGULATORY REQUIREMENTS AND REPORTING 25 

(30) Pepco Capital and O&M Expenditure Levels and Reporting.  Unless the 26 
Commission orders otherwise, Pepco shall maintain its District of Columbia capital 27 
and O&M expenditures at or above 95% of its combined project capital and O&M 28 
expenditures for 2013.  In 2015, and at least within 90 days after notifying FERC of 29 
the consummation of the merger, Pepco shall provide the Commission with a report 30 
of its actual capital and O&M expenditures for 2013 and 2014, and provide the 31 
Commission with its projected capital and O&M expenditures for 2015, 2016, and 32 
2017. 33 

 34 

(31) Neutral Merger Accounting.  Exelon and Pepco Merger accounting shall be rate-35 
neutral for Pepco’s customers. No Exelon or Pepco accounting associated with the 36 
Merger shall result in higher rates charged to Pepco customers. 37 
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(32) Shared Services Comparison to Pre-Merger Levels.  As part of its Cost Allocation 1 
Manual filings, pursuant to 15 D.C.M.R. § 3904, for the first three calendar years 2 
following notification to the FERC of consummation of the Merger, Pepco shall 3 
provide the Commission with a side-by-side comparison, by function, of (i) its post- 4 
Merger shared services costs for each of those years and (ii) its equivalent pre-Merger 5 
functional costs for each of years 2012 and 2013. 6 

 7 

(33) Tracking Charges for Services Provided to Pepco.  In the first quarter after the first 8 
full calendar year following consummation of the Merger, Pepco shall prepare and 9 
file with the Commission a side-by-side comparison of (i) Exelon’s service company 10 
charges to Pepco for the first full calendar year with (ii) PHI Service Company’s 2012 11 
and 2013 charges to Pepco. 12 

 13 

(34) Tracking Merger Savings.  Pepco shall track with specificity Merger savings and 14 
account for such savings in each of its next two electric rate proceedings. 15 

 16 

(35) Credit Metrics Reporting.  Exelon shall report to the Commission promptly if either 17 
Exelon’s or Pepco’s credit rating from any of the three major credit rating agencies  18 
falls below its level at the date of the notification to FERC that the merger had been 19 
consummated.  Pepco shall also report to the Commission within 30 days of the end 20 
of each quarter the following credit metrics for the then-current year: FFO/debt, 21 
FFO/interest, and debt/capitalization. Exelon shall also report to the Commission if 22 
Exelon, PHI or Pepco are put on negative outlook or are downgraded below current 23 
bond ratings by any of the three major credit rating agencies.  The agencies are 24 
Standard & Poor, Moody’s and Fitch. 25 

 26 

VII. DIRECT AND TANGIBLE PUBLIC INTEREST BENEFITS 27 

(36) Sustainable Development Fund.  Exelon shall invest $95 million over a five-year 28 
period in a Sustainable Development Fund. The funds shall not be recoverable in 29 
rates. The purpose of the Fund shall be to promote the sustainable development of the 30 
District of Columbia, its residents and the businesses and organizations within it, and 31 
shall include the promotion of renewable energy, energy efficiency, distributed 32 
energy resources, related job training, and the preservation and enhancement of 33 
environmental quality. 34 

 35 

(37) Clean and Affordable Energy Act implementation funding.  Exelon shall provide, 36 
within 90 days after notification to the FERC of consummation of the Merger, $70 37 
million in funding for the District of Columbia’s efforts to advance the purposes of, 38 
and accelerate the implementation of, the Clean and Affordable Energy Act of 2008 39 
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(CAEA). One of the specific uses of this fund will be to finance weatherization 1 
programs for low-income District residents, thereby making significant progress in 2 
the CAEA’s goal of saving District consumers money on their utility bills.  3 

 4 

(38) Green Power R&D.  Exelon shall donate $2 million to an institution or institutions 5 
of higher learning within the District of Columbia, as selected by DDOE through a 6 
competitive process, to support research and development in District-based: 7 
renewables; distributed energy resources; and energy efficiency. 8 

 9 

(39) Charitable Giving at 2012 levels.  Exelon and its subsidiaries, including Pepco shall: 10 

a) During the 10-year period following consummation of the Merger, make annual 11 
charitable contributions within the District of Columbia at levels not less than the 12 
level of charitable contributions made by PHI Service Company and Pepco for the 13 
year that ended December 31, 2012. 14 

b) Maintain a level of involvement in community activities in the District of 15 
Columbia not less than the level of community involvement and related activities 16 
carried on by PHI and Pepco for the year that ended December 31, 2012.   17 

c) Continue to support and enhance (i) existing charitable and community corporate 18 
“giving programs,” (ii) educational, environmental, economic and philanthropic 19 
partnerships and (iii) consumer partnerships.  20 

 21 

(40) Reports on Lobbying Expenditures.  The Joint Applicants shall file with the 22 
Commission each calendar quarter a report of their forecasted expenditures during the 23 
following two calendar quarters that are includable in Account 426.4 of the Uniform 24 
System of Accounts. 25 

(41) Local Tax Refund Distribution.  Pepco (or Exelon’s District of Columbia operating 26 
utility affiliate) distribute to District of Columbia retail electricity consumers 27 
appropriately calculated shares of the District of Columbia tax refund contemplated 28 
by D.C. Code § 47-3404.01, within sixty days of receipt, and shall file with the 29 
Commission a refund compliance report within 30 days of distribution. 30 
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Abraham.Silverman@nrgenergy.com  Eaglesville, PA 19403 
       Jeffrey.mayes@monitoringanalytics.com 
Anya Schoolman 
D.C. Solar United Neighborhoods   Robert I. White, Esq. 
1826 Lamont Street, NW    Nancy A. White, Esq. 
Washington, D.C. 20010-2693   Squire Sanders Patton Boggs, LLP 

    1200 19th Street, NW, Suite 300 
       Washington, D.C. 20036 
       Nancy.white@squirepb.com 
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Washington, D.C. 20032    Washington, D.C. 20037 
Randy.hayman@dcwater.com   Carolyn@carolynelefant.com 
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       Kimberly B. Frank, Esq. 
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Public Interest Division                         
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December 18, 2015 
 
Ms. Brinda Westbrook-Sedgwick, Secretary 
Public Service Commission 
 of the District of Columbia 
1325 G Street, NW, Suite 800 
Washington, DC  20005 
 
Re:   Formal Case No. 1119 – In the Matter of the Joint Application of Exelon 

Corporation, Pepco Holdings, Inc., Potomac Electric Power Company, Exelon 
Energy Delivery Company, LLC and New Special Purpose Entity, LLC for 
Authorization and Approval of Proposed Merger Transaction. 

  

Dear Ms. Westbrook-Sedgwick: 

 
I enclose for filing an original and fifteen (15) copies of the enclosed Notice of Filling in this 
proceeding.  If you have any questions regarding this filing, please contact the undersigned.   
  
 Sincerely, 
 
 KARL A. RACINE 
 Attorney General  
 
 /s/ Brian Caldwell 
By: ________________________________ 

BRIAN R. CALDWELL 
Assistant Attorney General   

 (202) 727-6211 – Direct 
 Brian.caldwell@dc.gov 
 
cc:   Service List 
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BEFORE THE 

PUBLIC SERVICE COMMISSION 
OF THE DISTRICT OF COLUMBIA 

 
IN THE MATTER OF     ) 
       ) 
The Merger of Exelon Corporation,  )   
Pepco Holdings, Inc., Potomac Electric Power ) Formal Case No. 1119 
Company, Exelon Energy Delivery   ) 
Company, LLC, and New Special Purpose ) 
Entity, LLC      ) 
 

NOTICE OF FILING 
 

 The District of Columbia Government (“District”) hereby provides the Public Service 

Commission of the District of Columbia (“Commission”) with this Notice of Filing of the 

attached letter from Rashad Young, the City Administrator, to Tommy Wells, Director of the 

Department of Energy & Environment, dated December 18, 2015.  Consistent with Director 

Wells’s testimony at the Public Interest Hearings, the attached letter is illustrative of and 

memorializes: (1) “the plans and vision for this administration to expend [Settlement] funds 

exactly as they’ve been negotiated”1 and (2) the administration’s plan for “report[ing] back to 

[the Commission] on all of the [Settlement] funds and activities.”2   

 

      Respectfully submitted, 

KARL A. RACINE 
Attorney General for the District of Columbia 
 
ELIZABETH SARAH GERE  
Acting Deputy Attorney General 
Public Interest Division 
 
 

                                                            
1   NSA TR 121: 1-3. 
 
2   NSA TR 163: 4-5. 
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/s/ Bennett Rushkoff 
_____________________________ 
BENNETT RUSHKOFF (D.C. Bar # 386925) 
Assistant Deputy Attorney General 
Public Integrity Unit 
 
/s/ Brian Caldwell 
_____________________________ 
BRIAN R. CALDWELL (D.C. Bar # 979680) 
Assistant Attorney General 
Office of the Attorney General 
441 4th Street, N.W., Suite 650-N 
Washington, DC 20001 
(202) 727-6211 (telephone) 
(202) 741-5908 (facsimile) 

December 18, 2015 
Attorneys for the District of Columbia Government 

 



GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Executive Office of Mayor Muriel Bowser 

 
Office of the City Administrator 
 

_____________________________________________________________________________________________ 

John A. Wilson Building | 1350 Pennsylvania Ave., NW, Suite 513 | Washington, DC 20004 

    
 

December 18, 2015 

 

 

Tommy Wells, Director 

Department of Energy and Environment 

1200 First Street NE 

Washington, DC 20002 

 

Dear Director Wells: 

 

We understand that a question has been raised about how the District might spend the funds that 

Exelon has agreed to pay to the District under the Non-Unanimous Settlement Agreement among the 

District, Exelon, Pepco, and other parties in the Exelon-Pepco merger proceeding. As you know, under 

the Settlement Agreement, Exelon commits to make several such payments, including: 

 

 $3.5 million to the Renewable Energy Development Fund established by D.C. Code § 34-1436, 

or to one or more community development financial institutions, for the expansion of 

renewable generation in the District; 

 

 $3.5 million to the Sustainable Energy Trust Fund established under D.C. Code § 8-1774.10, to 

further the District’s energy efficiency efforts; 

 

 $10.05 million to the District of Columbia Consumer and Regulatory Affairs Green Building 

Fund established by D.C. Code § 6-1451.07, to promote sustainability in the District; 

 

 $9 million for supplemental funding for customers eligible for the Low-Income Home Energy 

Assistance Program (LIHEAP); 

 

 $6.75 million for energy efficiency programs developed or designated by the District in 

consultation with the National Consumer Law Center and National Housing Trust; and 

 

 $5.2 million to District workforce development programs. 

 

As we have previously discussed, the Bowser Administration considers the Settlement Agreement to 

be a commitment to use these funds for the purposes set forth in the Settlement Agreement. 

Furthermore, the Bowser Administration will actively oppose any effort by any entity to sweep or 

otherwise divert the funds from these purposes.   

 

Additionally, we reiterate that, although the precise identity of some of the recipients of the Settlement 

Agreement funds above have not been determined, that process will commence promptly after the 

Public Service Commission approval, and we will regularly report our progress to the Commission.  



_____________________________________________________________________________________________ 

John A. Wilson Building | 1350 Pennsylvania Ave., NW, Suite 513 | Washington, DC 20004 

    

Please advise all intervening parties and the Commission of our commitment. 

 

Sincerely, 

 

 

 

Rashad M. Young  

City Administrator 

 

cc:  The District of Columbia Government 

       Chairman Betty Ann Kane, PSC 

       Commissioner Joanne Doddy Fort, PSC 

       Commissioner Willie L. Phillips. PSC 

       Rick Herskovitz, Deputy General Counsel, PSC 

       Office of the Peoples Counsel 

       Apartment and Office Building Association, AOBA 

       DC Solar United Neighborhoods, DC SUN 

       The District of Columbia Sewer and Water Authority, DC Water 

       The United States General Services Administration, GSA 

       GRID 2.0 Working Group, GRID 2.0 

       Maryland DC Virginia Solar Energy Industries Association, MDV-SEIA 

       Mid-Atlantic Renewable Energy Coalition, MAREC 

       Independent Market Monitor for PJM, IMM 

       National Consumer Law Center, NCLC 

       National Housing Trust, NHT 

       National Housing Trust- Enterprise Preservation Corporation, NHT-E 

       NRG Energy Inc., NRG 

 

 

 



 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that on this 18th day of December, 2015, I caused true and correct copies 

of the foregoing Notice of Filing to be electronically delivered to the following parties: 
 

Sandra Mattavous-Frye, Esq.    Richard Herskovitz, Esq. 
Office of the People’s Counsel   Associate General Counsel 
1133 15th Street, NW, Suite 500   Public Service Commission of the 
Washington, DC  20005     District of Columbia    
smfrye@opc-dc.gov     1333 H Street, N.W., 7th Floor East 
       Washington, D.C. 20005 
Frann G. Francis, Esq.    rherskovitz@psc.dc.gov 
Apartment and Office Building    
 Assoc. of Metropolitan Washington   Leonard E. Lucas, III, Esq. 
1050 17th Street, NW, Suite 300   Office of General Counsel 
Washington, DC  20036    General Services Administration 
ffrancis@aoba-metro.org     1275 First Street, N.E., 5th Floor 
       Washington, D.C. 20002 
Peter E. Meier, Esq.     leonard.lucas@gsa.gov 
Potomac Electric Power Company 
701 Ninth Street, NW     Richard M. Lorenzo, Esq. 
Suite 1100, 10th Floor    Loeb & Loeb 
Washington, D.C. 20010    345 Park Avenue 
Peter.meier@pepcoholdings.com   New York, NY 10154 
       rlorenzo@loeb.com 
Olivia Wein, Esq. 
National Consumer Law Center   Brian R. Greene, Esq. 
1001 Connecticut Avenue, NW, Suite 510  GreeneHurlocker, PLC 
Washington, D.C. 20036-5528   707 East Main Street, Suite 1025 
owein@nclc.org     Richmond, VA. 23219 
       BGreene@GreeneHurlocker.com 
Abraham Silverman, Esq. 
NRG Energy Inc.     Jeffrey W. Mayes, Esq. 
211 Carnegie Center     Monitoring Analytics, LLC 
Princeton, NJ 08540     2621 Van Buren Avenue, Suite 160 
Abraham.Silverman@nrgenergy.com  Eaglesville, PA 19403 
       Jeffrey.mayes@monitoringanalytics.com 
Anya Schoolman 
D.C. Solar United Neighborhoods   Nancy A. White, Esq. 
1826 Lamont Street, NW    Squire Sanders Patton Boggs, LLP 
Washington, D.C. 20010-2693   1200 19th Street, NW, Suite 300 

    Washington, D.C. 20036 
       Nancy.white@squirepb.com 
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Randy E. Hayman, Esq.    Carolyn Elefant, Esq. 
D.C. Water & Sewer Authority   Law Offices of Carolyn Elefant 
5000 Overlook Avenue, SW    2200 Pennsylvania Ave, NW, 4th FL East 
Washington, D.C. 20032    Washington, D.C. 20037 
Randy.hayman@dcwater.com   Carolyn@carolynelefant.com 
 
Bruce R. Oliver     Larry Martin 
Revilo Hill Associates, Inc.    Grid 2.0 
7103 Laketree Drive      
Fairfax Station, VA 22039 
revilohill@verizon.net    Randall Speck, Esq. 
       Kaye Scholer LLP 
       901 Fifteenth St. NW 
       Washington, D.C. 20005 
       Randall.Speck@kayescholer.com 
 

 
       /s/ Brian R. Caldwell  
       Brian R. Caldwell 
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Economic Impacts to Federal Government of Proposed Settlement 
Between Washington, DC and Others and Exelon  
 

 
Subject 
Proposed Settlement Continues Unfair Electric Rate Treatment of Federal Government and 
Exacerbates Such Treatment  
 
Background 
The proposed settlement under Formal Case No. 1119 between several parties and most 
principally the District of Columbia and Exelon/PEPCO cannot be viewed in isolation.  
Rather the proposed settlement must be seen within the context of a pattern taking place 
over many years of unbalanced electric rate making with respect to the Federal 
government in Washington, DC.   
 
The strongest example of this pattern can be seen in the negative rate of return (ROR) that 
is imbedded in PEPCO’s electric rates for non-commercial customers.  In utility making, 
utilities are authorized under law to earn a reasonable rate of return on their investments to 
provide electric service.  Utilities calculate how much it costs to serve each discernable 
customer class (i.e. residential, commercial, industrial).  Once costs are determined the 
utility then will set rates to recover those costs from each customer class.  In Washington, 
DC, an extremely rare and unprecedented situation exists where PEPCO charges non-
commercial customers less than it costs PEPCO to provide service to those customers and 
hence earns a negative ROR from those customers (roughly 25% of PEPCO’s gross sales 
volume and ___% of PEPCO’s costs).  Because PEPCO is still authorized to earn a ROR 
on all of its costs, the remaining PEPCO customers must make up this under collection 
each year by overpaying in their electric rates.  GSA has calculated that this overpayment 
(i.e. the additional payments needed to make up from the negative ROR on non-
commercial customers) costs the commercial rate classes $66 million per year.  The 
Federal community makes up 35% of commercial rate payers so the overpayment is 
costing Federal taxpayers roughly $23 million per year.  This is a hidden transfer of money 
from Federal taxpayers to residents of the District of Columbia.   
 
A second example of unfair rate making practices in the District of Columbia is equally 
egregious.  In response to service quality complaints by residential electric customers and 
failure by PEPCO to obtain regulatory approval for large scale changes to the distribution 
network through normal regulatory processes, the Mayor of the District of Columbia and 
PEPCO negotiated behind closed doors a plan subsequently approved by the District of 
Columbia City Council to move a significant portion of the above ground electric system 
underground.  That plan is embodied in Act 20-290 – the Electric Company Infrastructure 
Improvement Financing Act of 2014 (Act) which was effective May 3, 2014.  The total price 
tag for these improvements is anticipated to be $1 billion.  The undergrounding project 
known as the PLUG will provide no meaningful improvement projects for large commercial 
consumers since their lines are already underground.  Even though large commercial 
customers will see no benefits from the PLUG projects, the City required the Commission 
to recover the costs of the PLUG projects as if all PEPCO customers benefited equally.  
Further, the City required that PEPCO recover the costs in the same unfair manner that 



 

Ken Shutika 202-329-1826 October 25, 2015 2 
Lariza Sepulveda 202-420-8316 

Economic Impacts to Federal Government of Proposed Settlement 
Between Washington, DC and Others and Exelon  
 

“normal” costs were collected – namely by over collecting costs from commercial 
customers to make up for a negative ROR on residential customers.  Due to court action, 
those costs have not yet hit the rates, but once in place they would add many millions more 
to the Federal overpayment of electric rates.   
 
The proposed settlement between Exelon and the City carries all of the hallmarks of 
previous electric rate dealings in Washington, DC.  First, the settlement was the result of 
PEPCO failing to obtain what it wanted (i.e. merger approval) through the normal regulatory 
channels and resorted to back room dealings with the City.  Second, the proposed 
settlement continues to disfavor Federal ratepayers.  While residential customers are 
afforded roughly three (3) years of frozen rates and additional monetary benefits totally 
over $72 million, commercial customers are afforded no rate protections and will 
undoubtedly face rate increases as soon as the merger is approved.  If commercial 
customers were fairly allocated the proposed benefits that they are excluded from, 
then $25.4 million would be allocated in some form to Federal accounts.   
 
In addition to the direct economic impacts identified, there are several other policy and 
other issues that the proposed settlement either avoids or insufficiently addresses and 
many items are ambiguous.  Among those items would be no commitment to allocate fairly 
costs to Federal and commercial customers; no standby rate protection for cogeneration 
facilities; reclassifying certain commercial customers as “residential”; no commitment from 
the settlement to allocate merger benefit savings in a fair and equitable manner; weak and 
nearly meaningless energy efficiency and demand response commitments from Exelon 
post-merger; insufficient development of local solar resources by Exelon with half of the 
promised solar going to the City; agreeing to battery storage rules that are incomplete and 
may inhibit a new technology that shows great promise; and establishing incomplete 
microgrid policy and putting Exelon and the City in control of four (4) future microgrid 
projects that may be funded by all or some rate payers even though a formal case was just 
opened before the DC Public Service Commission to establish micorgrid rules and policies.   
 
GSA’s Role 
Pursuant to Sections 201(a)(4) and 205(d) of the Federal Property and Administrative 
Services Act of 1949, as amended (40 U.S.C. 481(a)(4) and 486(d)), GSA is tasked with 
representing the consumer interests of the executive agencies of the Federal Government 
before utility regulatory bodies.  Given the Federal Government’s significant size in the 
District, GSA routinely participates in utility rate cases before the District of Columbia Public 
Service Commission, including the PLUG case, the merger case and the recently started 
microgrid case to represent the Federal Government’s consumer interests. 
 
GSA Objective in Merger Case 
GSA’s objective is to obtain greater rate protections than currently exist for Federal 
customers and ultimately U.S. taxpayers.  Those protections could take different forms.  
GSA would be open to those protections being in the form of direct and specific monetary 
benefits (i.e. a rate credit); a rate freeze for a specified amount of time; a commitment for 
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specific and measurable reductions in the negative ROR; and a freeze on standby rate 
increases for current and future cogeneration customers.  A secondary objective would be 
to encourage all parties involved to move to a transparent and public process for 
determining public utility rates and policies in Washington, DC. 
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Subject 
Proposed Settlement Exacerbates Electric Rate Subsidies Currently Paid by Federal 
Customers, Provides No Immediate Economic Benefit to Federal Customers, and Exposes 
Federal Customers to Disproportionate Rate Increases in the Future.   

Background 
The proposed settlement in Formal Case No. 1119 between Exelon/PHI and selected 
parties (principally, the DC Government, the Office of Peoples Counsel [OPC], and AOBA) 
provides no direct and tangible economic benefit to Federal customers that buy distribution 
service from Pepco (one of PHI’s operating subsidiaries).  In addition, the proposed 
settlement continues the trend by Pepco and the DC Government to jointly develop rates 
and policies that have adverse rate impacts on Federal customers.  Moreover, if the DC 
Public Service Commission accepts the proposed settlement and reverses it August 2015 
order in which it rejected the Exelon/PHI merger, the Commission will also continue its 
policy of unfairly shifting costs to Pepco’s non-Residential customers—the bulk of which are 
represented by Federal customer accounts in the District.   
Some background information highlights these problems.  For more than a decade, 
Pepco’s distribution base rates have included massive subsidies for Residential customers 
that are provided by non-Residential customers.  Each year Pepco earns a negative rate of 
return (ROR) on its service to Residential customer in the District.  Regulators are required 
by law to set rates such that a utility has a reasonable opportunity to earn a fair rate of 
return on the investments it makes to provide electric service.  After determining a utility’s 
annual revenue requirement (that is, the total annual revenue that a utility must collect to 
cover its annual operating expenses and earn its allowed [regulated] rate of return), 
regulators assign the utility’s annual revenue requirement to the different customer classes 
the utility serves and sets class-specific rates to recover the revenue requirement assigned 
to each customer class.  In most regulatory jurisdictions, class rates are set to recover the 
cost (that is, portion of the utility’s annual revenue requirement) assigned to each class.  
However, in the District, the Commission has adopted a deliberate and long-term policy of 
settling Residential rates far below the level required to cover Pepco’s cost of serving 
residential customers.  The Commission has addressed this perpetual shortfall in 
Residential rates simply by shifting costs to non-Residential customers and setting non-
Residential (Commercial) rates far above Pepco’s cost of service.  As a result, Pepco earns 
a negative ROR on its Residential service but far above its allowed ROR on service to non-
Residential customers, and Residential customers receive a huge revenue subsidy paid for 
by non-Residential customers.  GSA has calculated that this annual subsidy (i.e., the 
amount by which rates for non-Residential customers are set above Pepco’s cost of serving 
them because of the negative ROR Pepco earns by serving Residential customers) 
exceeds $66 million.  Because Federal customers account for about 35 percent of Pepco’s 
non-Residential sales, the result of the Commission’s and Pepco’s Residential rate subsidy 
policy is to charge Federal customers roughly $23 million per year more than Pepco’s cost 



 

Ken Shutika 202-329-1826 October 25, 2015 2 
Lariza Sepulveda 202-420-8316 

Exelon/PHI Merger – Formal Case 1119: Economic Impacts of 
Proposed Settlement on Federal Government Customers 
 

of service.  This subsidy reflects a hidden transfer of money from Federal taxpayers to the 
District’s residents.   
In response to service quality complaints by residential electric customers, Pepco 
attempted in a series of recent cases to obtain Commission-approved rate increases 
necessary to fund large-scale upgrades (approximately $1 billion) to its distribution network.  
In an attempt to bypass this normal regulatory process, Pepco decided to work with the DC 
Mayor’s Office and City Council to devise a plan under which about $350 million of the 
planned distribution network upgrades (primarily projects to place major distribution feeder 
facilities underground) would be funded by DC-issued revenue bonds that would be 
securitized by a rate surcharge approved by the Commission and collected by Pepco from 
distribution service customers.  That plan is included as part of Act 20-290 – the Electric 
Company Infrastructure Improvement Financing Act of 2014 (Act), which the DC Council 
approved became effective May 3, 2014.  The estimated price tag for these 
undergrounding projects is approximately $1 billion—of which $350 million will be funded 
by the DC-issued securitized revenue bonds.  The initial set of eight undergrounding 
projects (commonly referred to as DC PLUG) will provide no meaningful reliability or 
service-quality improvements for large commercial consumers since distribution feeders 
serving them are already underground.  Nevertheless, the Pepco/DC Government-devised 
and Commission-approved plan and related surcharges for recovering the cost of these 
projects will be borne primarily by non-Residential customers that do not benefit from the 
projects.  These unfair non-Residential surcharges have not been put into effect pending 
resolution of an appellate court’s review of the Commission’s decisions approving the 
surcharges.  If the appellate court does not reverse the Commission’s rate decisions 
regarding the DC Plug surcharges, Federal customers will be forced to pay millions for 
utility investments that provide them no benefit.   
The proposed settlement between Exelon/PHI and the DC Government carries all of the 
hallmarks of previous electric rate dealings in Washington, DC.  First, the settlement 
became necessary when the Commission decided in August 2015 not to approve 
Exelon/PHI’s proposed merger, because the merger supposedly provided no direct and 
tangible net benefits to Pepco’s customers.  The proposed settlement provides no direct 
and tangible benefit to Federal customers.  Second, the proposed settlement continues to 
treat Federal customers as a subsidy-source for Residential customers.  Under the 
proposed settlement, Residential customers get roughly three years of frozen distribution 
rates and additional monetary benefits approaching $72 million.  At the same time, non-
Residential customers get nothing—no rate credits, no rate freeze, and the likelihood of 
higher rates to offset part of the financial effects of Residential rate freeze.  For example, 
considering only the settlement’s immediate rate credits, if non-Residential customers 
received rate credits comparable to those received by Residential customers under the 
proposed settlement, Federal customers would get more than $25 million in credits.   
In addition to the direct adverse economic impact on Federal customers, the proposed 
settlement includes several other items that could have serious adverse impacts on Federal 
customers.  For example, the proposed settlement includes no commitment to allocate 
costs fairly to Federal and other non-Residential customers; no standby rate protection for 



 

Ken Shutika 202-329-1826 October 25, 2015 3 
Lariza Sepulveda 202-420-8316 

Exelon/PHI Merger – Formal Case 1119: Economic Impacts of 
Proposed Settlement on Federal Government Customers 
 

cogeneration facilities; an arbitrary reclassification of certain commercial customers as 
“residential”; no specified equitable allocation of savings attributable to the merger; weak 
and nearly meaningless energy efficiency and demand response post-merger commitments 
from Exelon; insufficient development of local solar resources by Exelon with half of the 
promised solar investments going to the DC Government; agreements regarding battery 
storage rules that are incomplete and may inhibit a new technology that shows great 
promise; and a proposed microgrid policy that puts Exelon and the DC Government in 
control of four future microgrid projects that may be paid for by distribution customers—
including Federal accounts.   

GSA’s Role 
Pursuant to Sections 201(a)(4) and 205(d) of the Federal Property and Administrative 
Services Act of 1949, as amended (40 U.S.C. 481(a)(4) and 486(d)), GSA is tasked with 
representing the consumer interests of the executive agencies of the Federal Government 
before utility regulatory bodies.  Given the Federal Government’s significant size in the 
District, GSA routinely participates in utility rate cases before the District of Columbia Public 
Service Commission, including the PLUG case (FC 1116/1121), the merger case (FC 
1119), and the recently started microgrid case (FC 1130) to represent the Federal 
Government’s consumer interests.   

GSA Objective in Merger Case 
GSA’s objective is twofold: first, protect Federal customers and ultimately U.S. taxpayers 
from the immediate and near-term adverse rate consequences that would occur under the 
proposed settlement; and second, raise public awareness regarding the non-transparent 
process under which Exelon/PHI and the DC Government negotiated a settlement that 
provides no direct and tangible economic benefit to Pepco’s non-Residential customers—
particularly Federal customers.  Protections against adverse rate consequences could 
include: (1) direct and immediate monetary benefit via a customer rate credit; (2) near-term 
rate freeze for a specified period (e.g., 3 years); (3) longer term commitment by Pepco to 
eliminate Residential rate subsidy, or, at a minimum to reduce it to no more than $10 million 
by 2020; and (4) Pepco’s agreement not to propose any changes in its current standby rate 
applicable to distributive generation customers for at least 10 years.   
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BEFORE THE
PUBLIC SERVICE COMMISSION

OF THE DISTRICT OF COLUMBIA

IN THE MATTER OF THE MERGER OF )
EXELON CORPORATION, PEPCO ) Formal Case No. 1119
HOLDINGS, INC., POTOMAC ELECTRIC )
POWER COMPANY, EXELON ENERGY )
DELIVERY COMPANY, LLC AND NEW )
SPECIAL PURPOSE ENTITY, LLC )

INITIAL BRIEF OF
THE JOINT APPLICANTS

Pursuant to the directive of the Public Service Commission of the District of Columbia

(Commission) issued from the Bench at the evidentiary hearing on April 22, 2015,1 as well as

Rules 137 and 138 of the Commission’s Rules of Practice and Procedure, 15 D.C.M.R. §§ 137

and 138 (2015), Exelon Corporation (Exelon), Pepco Holdings, Inc. (PHI), Potomac Electric

Power Company (Pepco), Exelon Energy Delivery Company, LLC (EEDC), and New Special

Purpose Entity, LLC (SPE, collectively, the Joint Applicants) hereby submit their Initial Brief in

support of the Joint Applicants’ June 18, 2014 Application requesting approval, pursuant to

Sections 34-504 and 34-1001 of the District of Columbia Official Code, of a change of control of

Pepco to be effectuated by the merger of PHI with Purple Acquisition Corp. (Merger Sub), a

wholly-owned subsidiary of Exelon (the Merger).2

1 Tr. at 3596:4-8 (Chairman Kane).
2 A history of the proceeding that followed may be found in Appendix A; a description of the transaction that will
effectuate the proposed Merger is set forth in Section III. A copy of Joint Applicants’ Commitments, Joint
Applicants (4A)-2, is attached hereto as Appendix B. An Appendix containing Proposed Findings of Fact and
Conclusions of Law is attached hereto as Appendix C. The Joint Applicants’ decision not to address specific
arguments in this Initial Brief should not be considered agreement on the part of the Joint Applicants with any of the
positions or arguments of the parties.
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I. INTRODUCTION

The proposed Merger provides an unprecedented opportunity for Pepco’s customers and

the District of Columbia to benefit from an ideal new platform to deliver both immediate and

long-term financial benefits to customers, improve reliability, increase available resources

available for storm response, and achieve the District of Columbia’s sustainability goals. Pepco

is proud of its accomplishments in improving reliability and service through a series of

investments in its system. On a standalone basis, however, it will be challenging for Pepco to

maintain this improved service, much less to insure its continued improvement within its existing

budget, which may result in significant cost increases. This is true even with the planned unique

public/private partnership realized in the District of Columbia Power Line Undergrounding

Project (DC PLUG). As such, when Exelon expressed interest in combining resources, Pepco’s

leadership gave the proposal close scrutiny. After careful examination and negotiation, Pepco

determined that the Merger will strengthen Pepco in critical respects, while still retaining

Pepco’s and PHI’s local control and fundamental character as District of Columbia-based

companies.

With the Merger’s approval, Pepco will become part of a larger, financially more diverse

and sounder organization with a proven track record of its distribution utilities achieving first

quartile performance in reliability, first decile performance in safety, and first quartile

performance in customer satisfaction.3 Post-Merger, Pepco will be well-positioned to build upon

the improvements it has already achieved, and to fulfill the unique responsibility that comes with

providing distribution service to the Nation’s capital. Combined, the PHI/Exelon companies will

3 Tr. at 1210:9-13 (Butler Cross).
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provide the District of Columbia with world-class service at costs lower that they would

otherwise be, while maintaining local control over Pepco’s operation.

This Merger holds the clear promise of Pepco providing better, more cost-effective

service to its customers, backed by an unparalleled set of extensive, robust, and enforceable

commitments that will “produce a direct and traceable financial benefit to ratepayers.”4 These

commitments include:

• A $33.75 million Customer Investment Fund (CIF) that will provide the District of
Columbia with 94% of the net present value (NPV) ten-year net Merger synergies up
front, far exceeding the 75%/25% sharing of Merger synergies over ten years that the
Commission found in the public interest in Formal Case No. 951.5

• A commitment to pass through to customers 100% of future Merger synergy savings
allocable to Pepco DC in the form of rates lower than they otherwise would be and
effectively giving customers the benefits of synergies twice.6

• A commitment to meet or exceed the Commission’s Electricity Quality of Service
Standards (EQSS) both on an annual and a three-year average basis within specific
capital, operating and maintenance (O&M) expense and budget limitations and to bear a
substantial financial penalty if the three-year average commitment is not met.7

• A commitment to make a good faith effort to hire at least 102 union workers in the
District of Columbia and to transfer into the District of Columbia the Pepco Energy
Services (PES) employees currently located in Arlington, Virginia.8

• A commitment to ensure no net reduction in employment levels at Pepco due to
involuntary attrition resulting from the Merger for two years.9

• A commitment to provide over the next ten years at least $16 million of charitable
contributions and local community support in the District of Columbia.10

4 Joint Applicants (4A)-2 at 1, Commitment 6; see In the Matter of the Joint Application of Baltimore Gas and
Electric Co., Potomac Electric Power Co. and Constellation Energy Corp. for Authorization and Approval of
Merger and for a Certificate Authorizing the Issuance of Securities, Formal Case No. 951, Order No. 11075 at 18
(October 20, 1997).
5 Formal Case No. 951, Order No. 11075 at 47-49.
6 Joint Applicants (F): Khouzami Direct at 20:20-21:5.
7 Tr. at 1138:14-15 (Alden Cross); Joint Applicants (4A)-2 at 2-3, Commitments 7-8.
8 Joint Applicants (4A)-2 at 4, Commitments 17 and 18.
9 Joint Applicants (4A)-2 at 3, Commitment 15.
10 Joint Applicants (4A)-2 at 4, Commitment 22.
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• Commitments to continue and improve Pepco’s workforce and supplier diversity
programs.11

• Enhanced storm response and sharing of field crews due to Pepco being part of a larger
group of nearby utilities.12

In addition to these direct and traceable benefits, the Merger will have numerous other

beneficial effects, both financial and otherwise, including:

• From a macroeconomic perspective, creation of between 1,506 and 2,407 new job years
in the District of Columbia as a result of the CIF and reliability improvements.13

• Similarly, creation of $168.4 million to $260.5 million in economic value added to the
economy of the District of Columbia.14

• An increase in District of Columbia incremental tax revenues of between $6.2 million
and $10.8 million.15

• A voluntary rate case moratorium during the period of Merger review that benefits
customers in that Pepco is forgoing approximately $39 million in rate recovery during
this period. 16

• A commitment not to refinance PHI’s outstanding long-term debt, which will improve
the credit worthiness of Pepco.17

• A commitment to maintain local control of Pepco’s operation that will allow PHI’s
District of Columbia-based senior management to continue to establish budgets and
respond to local conditions.18

• Exelon’s substantial expertise in developing and interconnecting renewable distributed
generation and microgrids, which, when coupled with Pepco’s own interconnection
experience and knowledge of local conditions, will help the District of Columbia meet or
exceed its sustainability goals.19

11 Id. at 4, Commitments 19-20.
12 Joint Applicants (D): Alden Direct at 7:6-15; Joint Applicants (A): Crane Direct at 11:1-2; Joint Applicants (B):
Rigby Direct at 9:14-17); Tr. at 125:9-1226:4 (Commission Cross of Butler).
13 Joint Applicants (G): Tierney Direct at 7:8.
14 Id. at 7:9-10.
15 Id. at 7:11-12.
16 Joint Applicants (3L): McGowan Rebuttal at 13:4-20.
17 Joint Applicants (4A)-2 at 7 of 17, Commitment 47.
18 Id. at 3 of 17, Commitments 10-11.
19 See generally Joint Applicants (2I): Gould Supp. Direct; Joint Applicants (3I): Gould Rebuttal.
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• The sharing of best practices among and between four large, sophisticated urban utility
systems.20

• Pepco’s financial health will benefit from “being part of the larger and more diverse
Exelon corporate family,” which “will provide far greater financial flexibility.”21

The Joint Applicants proved at the evidentiary hearings and demonstrate in this Initial

Brief, that the Merger is good for Pepco’s customers, good for Pepco’s employees, good for the

economy of the District of Columbia, good for the financial health and operational effectiveness

of Pepco, good for continuing reliability improvements, good for the continued growth of

distributed generation, and good for the conservation of natural resources and the preservation of

environmental quality. The Joint Applicants respectfully request that the Commission find that

the Merger is in the public interest.

II. EXECUTIVE SUMMARY

D.C. Code Section 34-504 provides that “no public utility shall . . . purchase the property

of any other public utility for the purpose of effecting a consolidation until the Commission shall

have determined and set forth in writing that said consolidation will be in the public interest, nor

until the Commission shall have approved in writing the terms upon which said consolidation

shall be made.”22 The Commission, in two previous change-of-control proceedings involving

Pepco, has interpreted this statutory “public interest” standard as requiring findings that a

proposed merger: (1) will “benefit the public rather than merely leave it unharmed”; (2) will

allocate merger savings so that “ratepayers are compensated for the risks inherent in the

companies’ decision to merge”; and (3) “taken as a whole, [will] be consistent with the public

20 Joint Applicants (C): O’Brien Direct at 4:2-4; Tr. at 997:1-5 (O’Brien Cross).
21 CONFIDENTIAL JA-17 at 3 of 7; CONFIDENTIAL JA-18 at 5 of 7.
22 DC. Code § 34-504 (2015).
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interest.”23 The Commission, in Order No. 17597 issued August 22, 2014, identified seven

factors that would guide its “public interest” analysis in this case.

As demonstrated by a detailed review of the Commission’s seven public interest factors,

infra, the record in this proceeding establishes that the proposed transaction fully satisfies the

Commission’s merger approval standards. The benefits that the Merger offers are robust and

unprecedented in scale and scope:

A Customer Investment Fund . A $33.75 million CIF to be established upon
Merger close and to be utilized for bill credits, low-income customer
assistance or such other purposes as directed by the Commission.

Synergy Savings. Projected net Merger synergies of $14 million over the first
five years, and approximately $50 million during the first ten years, that will
keep Pepco’s distribution rates lower than they would otherwise be absent the
Merger.

Enhanced Reliability. A commitment to meet the Commission’s EQSS for
SAIDI24 and to exceed the EQSS for SAIFI25 through 2020 both annually and
on a three-year average, within specified capital and O&M expense spending
levels, and with a substantial penalty to be imposed for non-compliance with
the three-year average.

Charitable Support. A commitment to provide, during the next ten years, at least
$16 million of charitable contributions and traditional local community
support within the District of Columbia.26

Apart from these very significant financial benefits, each of which is direct and traceable,

the Merger is anticipated to spur job growth and economic activity in the District of Columbia

from a macroeconomic perspective. For example, according to the study conducted by Dr. Susan

F. Tierney, the proposed CIF and enhanced reliability commitments alone will generate between

23 Formal Case No. 951, Order No. 11075 at 102-103.
24 System Average Interruption Duration Index.
25 System Average Interruption Frequency Index.
26 These benefits are conservative as they do not include the benefit from the Green Sustainability Fund, discussed
below in Factor 7, which, if approved by the Maryland Public Service Commission, will, by it terms, provide a fund
of $7.1 million to stimulate public and private investment in the District of Columbia for projects such as distributed
generation, community solar, and microgrids.
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1,506 and 2,407 new job years (depending on how the CIF is utilized) and will have a broader

corresponding impact on the District of Columbia’s economy ranging from $168.4 million to

$260.5 million.27 Customers will also benefit from the Joint Applicants’ sharing of best practices,

including the implementation of new technology; from the Joint Applicants’ agreement to

maintain the headquarters of PHI and Pepco in the District of Columbia; and from the more

timely and efficient deployment of field crews, equipment and customer service representatives

in times of severe weather and other emergencies.

In view of the foregoing, it is not credible to argue that the Merger will not produce direct

and traceable benefits. Instead, opponents are left to argue that those benefits could be even

larger if only the Commission were to increase the CIF or grant certain special interest funding

requests (e.g., $18.0 million for additional “market monitoring,” $5.0 million for interconnection

dispute resolution) or, perhaps most astonishingly, direct Pepco to deposit $250.0 million into the

District of Columbia Government’s (DCG) euphemistically denominated “District of Columbia

Consumer Contributed Capital” account.28 Merger approval, however, should not, and in the

District of Columbia does not, turn on a party’s ability to conjure up imaginative ways to

demand additional benefits in ways completely unrelated to the underlying economic benefits

that will flow from the Merger. To the contrary, the Commission has recognized that the

economic benefits that customers receive come from the savings that result from a merger, and

only has required that merging companies share these merger savings with ratepayers in such a

proportion that the ratepayers are compensated for the risks inherent in a merger.29

27 Dr. Tierney further concluded that the Merger would likely yield incremental tax revenues for the District of
between $6.2 million and $10.8 million. Joint Applicants (G): Tierney Direct at 7:8-12.
28 In fact, consumers do not contribute to this account. As proposed by DCG, the entire funding burden would fall
on Exelon’s shareholders.
29 Formal Case No. 951, Order No. 11075 at 18.
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Confronted with the evidence of substantial public benefits, several parties have tried to

make out a case that any benefits flowing from the proposed transaction might be more than

offset by purported Merger-driven harms. Thus, some contend that the Merger will expose Pepco

customers to the risks of being part of a vertically integrated company and the alleged conflicting

objectives of Exelon’s distribution and generation functions. Others assert that the Merger may

result in a loss of local control and jobs. Still others imply that Exelon may not be a good partner

for purposes of advancing the District of Columbia’s interest in reliable, affordable and

sustainable electric service.

These purported harms, are highly speculative, extremely remote or non-existent and not

supported by substantial evidence. In any event, they have been more than adequately addressed

by the numerous commitments the Joint Applicants have proposed. For example, the Joint

Applicants put to rest concerns over unregulated affiliate risk by convincingly demonstrating that

the financial community regards Exelon and PHI to be of comparable risk, and by agreeing to

implement comprehensive ring-fencing measures. Similarly, claims that Exelon’s views on

certain policy issues have not always aligned with the public policy of the District of Columbia

are grossly exaggerated, as became apparent during the cross-examination of the Office of the

People’s Counsel (OPC) and intervenor witnesses, and basing a Merger decision on the Exelon’s

public policy positions would have serious First Amendment implications.30

As Christopher M. Crane, Exelon’s President and Chief Executive Officer testified,

Exelon provides the expertise and resources – human and financial – that a large organization

can make available, but will leave the operations of Pepco, including its daily interaction with

30 As discussed more fully under Factor 7, lawful advocacy to amend the laws of the State or nation is a protected
activity that the government may not use against the advocate. See, e.g., United Mine Workers of Am. v. Pennington,
381 U.S. 657, 670, 85 S. Ct. 1585, 1593, 14 L. Ed. 2d 626 (1965); E. R. R. Presidents Conference v. Noerr Motor
Freight, Inc., 365 U.S. 127, 145, 81 S. Ct. 523, 533, 5 L. Ed. 2d 464 (1961).
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regulators, government officials, community leaders and customers, to Pepco’s local

management team.31 As to potential job loss, the Joint Applicants’ commitments, including

hiring 102 union employees in the District of Columbia and transferring into the District of

Columbia the Arlington, Virginia operations of PES, virtually ensures that the Merger will, in

fact, be jobs positive for the District of Columbia.

Lastly, Exelon is uniquely well-suited to partner with Pepco and, by extension, to work

effectively and efficiently with the Commission and the District of Columbia on matters of

mutual interest. Mr. Crane testified that among the five pillars that reflect Exelon core strengths

are:

Effective Collaboration. We build strong working partnerships. We know that it
is only through teamwork that we can develop and deliver smarter, cleaner, more
efficient energy solutions.

and

Advancing Clean Energy. We are committed to connecting customers to cleaner,
more cost-effective energy resources and to taking a leadership role in the process
of shaping the future of clean energy.32

Under the leadership of the Commission and the District of Columbia, Pepco has

recently launched several programs to improve the reliability of service, including DC PLUG

with its unique public private partnership, which could become a model for all the Exelon

utilities. Together, Exelon and Pepco are committed to work with the Commission and the

District of Columbia to continue to improve reliability; to augment low-income customer

assistance programs; and to vigorously pursue “Utility 2.0” initiatives. The Joint Applicants have

demonstrated that Exelon’s scale and the diversity of its operations, as well as its experience and

expertise, will add great value to Pepco, its regulators and its stakeholders as they thoughtfully

31 Joint Applicants (A): Crane Direct at 20:13-21:5.
32 Id. at 6:18-7:11.
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sort through all of the issues that are of critical importance to the future of electric service in the

District of Columbia. The Joint Applicants ask that the Merger be approved.

III. DESCRIPTION OF THE TRANSACTION

Exelon, PHI and Merger Sub are parties to an Agreement and Plan of Merger (the Merger

Agreement). Under the terms of the Merger Agreement, PHI will merge with Merger Sub and, as

the surviving corporation, PHI will become an indirect, wholly-owned subsidiary of Exelon, and

PHI’s stock will no longer be publicly traded.33 Specifically, PHI will become the subsidiary of

SPE, and SPE will be a subsidiary of EEDC, which owns Exelon’s regulated public utility

companies.34 Upon completion of the Merger, PHI’s subsidiaries will operate as part of Exelon’s

holding company system.

The Merger is structured as an all-cash transaction for approximately $6.8 billion.35 Upon

consummation of the Merger, each PHI shareholder will receive $27.25 in cash for each

outstanding share of PHI common stock not held by PHI, Exelon, Merger Sub, a PHI or Exelon

affiliate, or a dissenting PHI stockholder properly asserting appraisal rights.36 The common stock

of Exelon will be unaffected by the Merger, with each issued and outstanding share thereof

remaining outstanding following the Merger.37 There will be no change in the outstanding debt

of Pepco or PHI as a result of the Merger although the Joint Applicants have committed not to

refinance PHI’s currently outstanding long-term debt.38

The Merger Agreement provides for a $180 million reverse break-up fee in which PHI

will issue up to $180 million of non-voting preferred stock to Exelon. Under certain conditions,

33 Id. at 20:15-19.
34 Joint Application at Exhibit 4; see also Joint Applicants (C): O’Brien Direct at 5:8-16; Joint Applicants (3F):
Khouzami Rebuttal at 24:8-13.
35 Joint Applicants (F): Khouzami Direct at 4:10.
36 Id. at 4:10-14.
37 Id. at 4:14-16.
38 Id. at 4:16-19; Joint Applicants (4A)-2 at 7, Commitment 47.
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PHI will retain these proceeds if the Merger does not close. Through the date of the close of the

evidentiary hearing, April 22, 2015, PHI had issued $144 million of non-voting preferred stock

to Exelon, and an additional $18 million of stock was issued on April 27 and will be issued on

July 26, 2015. As Mr. McGowan explained, PHI “needed a liquidity injection into the company

to help fund not only the capital investments into the utilities, but also the operating expenses of

PHI, which includes dividends.”39 The proceeds of the sale of the non-voting preferred stock

have been spent for corporate purposes or invested in the three PHI utility companies as the

funds have been received. The $144 million has been used as equity in the utilities, for payment

of commercial paper, or applied to fund PHI dividends.40

Following the Merger, the proposed management structure will ensure local control for

PHI and Pepco. For example, PHI will have a seven-member board of directors, including at

least three independent directors as defined by New York Stock Exchange Rules. Of the four

remaining directors, at least one shall be selected from among the officers or employees of PHI

or a PHI subsidiary. The board will include three outside directors from the service territories of

PHI’s three utility subsidiaries.41 The PHI board of directors will select Pepco’s board of

directors, and the Pepco board of directors, in turn, will choose Pepco’s officers.42 Mr. David

Velazquez, currently PHI’s Executive Vice President – Power Delivery, will serve as CEO and

President of PHI upon Mr. Joseph M. Rigby’s retirement after closing of the Merger.43 Mr.

Crane will continue to serve as CEO and President of Exelon following the Merger.44

39 Tr. at 3396:11-20 (Commission Cross of McGowan).
40 Tr. at 3401:10-17 (Commission Cross of McGowan).
41 Joint Applicants (4A)-2 at 6, Commitment 38; Joint Applicants (C): O’Brien Direct at 7:2-4.
42 Joint Applicants (3C): O’Brien Rebuttal at 14:8-11.
43 Joint Applicants (3C): O’Brien Rebuttal at 9:17-18, 14:12-15.
44 Joint Application at ¶18.
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On or about the effective date of the Merger, PHI will be converted from a corporation to

a limited liability company or “LLC,” and PHI will no longer be a publicly traded company.45 As

a consequence, a number of corporate functions associated with its public status (e.g., investor

relations) will no longer be performed at the PHI level.46 However, PHI and Pepco will continue

to maintain headquarters in the District of Columbia at Edison Place and the existing operational

management structure of PHI will remain substantially the same.47 PHI’s senior management

will generally continue to be PHI Service Company (PHISCo) employees and will continue to

establish priorities and respond to local conditions as they do today.48 Pepco’s local management

will continue to have the authority and responsibility to provide input into the development of

Pepco’s capital and O&M expense budgets and to implement the approved budgets.49 While

Pepco’s budgets will be reviewed by Exelon’s CEO and Executive Committee, they will be

approved by the PHI board of directors.50

Upon consummation of the Merger, Pepco will continue to operate within the District of

Columbia as an electric public utility subject to the continuing jurisdiction of the Commission

pursuant to the District of Columbia Public Utilities Act, as amended, D.C. Official Code §§ 34-

101 et seq., and without any reduction in the Commission’s existing oversight or authority over

Pepco.51 Thus, the Merger will not adversely impact any of the day-to-day operations of Pepco,

or the Commission’s oversight of Pepco. Indeed, as set forth in more detail below, the Merger

will enhance the capabilities of Pepco to fulfill its obligations to provide safe, adequate and

reliable service to its retail customers in the District of Columbia.

45 Joint Applicants (C): O’Brien Direct at 6:22-23.
46 Joint Applicants (A): Crane Direct at 20: 15-19; Joint Applicants (C): O’Brien Direct at 7:8-12.
47 Joint Applicants (4A)-2 at 6, Commitment 10; Joint Applicants (C): O’Brien Direct at 12:22-23.
48 Joint Applicants (B): Rigby Direct at 6:2-7:5; Joint Applicants (3C): O’Brien Rebuttal at 9:19-10:5.
49 Joint Applicants (4A)-2 at 4, Commitment 24; Joint Applicants (C): O’Brien Direct at 7.1:1-8:7.
50 Id.
51 Joint Applicants (4A)-2 at 14, Commitment 73; see also Section VI.E, infra, addressing Factor 5.
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IV. STANDARD OF REVIEW

Pursuant to D.C. Code Ann. § 34-504, the Commission must determine that any merger

or consolidation of a public utility, such as that proposed here, is in the public interest before a

merger may close: “[n]o public utility shall ... purchase the property of any other public utility

for the purpose of effecting a consolidation until the Commission shall have determined and set

forth in writing that said consolidation will be in the public interest ....”

In Formal Case No. 951, the Commission gave deep and extended consideration of “the

question of ‘public interest’ ... as applied to the purchase by one utility company of the property

of another.”52 In addition to its direct experience, the Commission considered decisions from

merger cases in other jurisdictions in crafting the District of Columbia’s standard for evaluating

proposed utility mergers that stands to this day.

As the benchmark principle, the Commission explained that “in the public interest,”

means that mergers “must benefit the public rather than merely leave it unharmed.”53 The

Commission explained that mergers are designed to benefit “both the shareholders and the

merging companies,” but ruled that “those benefits must not come at the expense of the

ratepayers.”54 As such, a merger “must produce a direct and traceable financial benefit to

ratepayers.”55

The Joint Applicants have shown by “substantial evidence”56 that the Merger will provide

extensive financial and other benefits to customers. Contrary to the suggestions of some parties,

52 See Formal Case No. 951, Order No. 11075 at 16.
53 Id. at 17.
54 Id. at 18.
55 Id. (emphasis added).
56 In the Matter of the Joint Application of Pepco and New RC Inc. for Authorization and Approval of Merger
Transaction, Formal Case No. 1002, Order No. 12395 at 12 (May 1, 2002) (emphasis added).
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the Commission does not require that those benefits be “profound.”57 The Commission instead

requires that those direct financial benefits to ratepayers must be proportional to the risks a

merger would impose on ratepayers: “the Commission concludes that any savings that result

[from a merger] must be shared with ratepayers, and be shared in such a proportion that the

ratepayers are compensated for the risks inherent in the companies’ decision to merge.”58

The Commission in Formal Case No. 951 reviewed the criteria that other state

commissions had considered in evaluating proposed mergers and found that they generally

focused on economics (for the companies, customers and the communities at large); service and

quality; management issues; impact on competition; and impact on future regulation.59 Some

parties in Formal Case No. 951 urged the Commission to ignore shareholder interests. The

Commission rejected this position, explaining that it has a responsibility to shareholders, with a

focus on “the financial stability of the merging companies, and what effect approval or

disapproval of this merger will have on future investment,” because “[t]he companies’ ability to

continue to attract capital will have an impact on both the quality of future electric service in the

District, as well as the rates District consumers will pay in the future.”60

In view of those considerations, as well as the comments of the parties to Formal Case

No. 951, the Commission concluded that, to be approved, “a merger ‘taken as a whole must be

consistent with the public interest,’”61 as measured by (then) six factors that are intended to

“weigh[] the benefits and burdens of the transaction.”62 In the instant proceeding, the

57 Formal Case No. 951, Order No. 11075 at 18.
58 Id.
59 Id. at 18-19.
60 Id. at 17.
61 Id. at 20 (emphasis in original), quoting “Policy Statement Establishing Factors the Commission May Consider in
Evaluating Whether a Proposed Merger is Consistent with the Public Interest,” FERC Docket No. RM96-6-000,
Order No. 592 (Dec. 18, 1996), at 12-13.
62 Formal Case No. 951, Order No. 11075 at 20 (emphasis added).
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Commission added a seventh factor, so that the public interest factors to be considered here are

“the effects of the transaction on:

(1) ratepayers, shareholders, the financial health of the utilities
standing alone and as merged, and the economy of the District;

(2) utility management and administrative operations;

(3) public safety and the safety and reliability of services;

(4) risks associated with all of the Joint Applicants’ affiliated non-
jurisdictional business operations, including nuclear operations;

(5) the Commission’s ability to regulate the new utility effectively;

(6) competition in the local retail, and wholesale markets that impacts
the District and District ratepayers; and

(7) conservation of natural resources and preservation of
environmental quality.”63

The Commission further determined that it could impose reasonable conditions on its approval of

the Merger.64

Although the Commission made clear earlier in this proceeding that “each merger is a

unique combination of companies at a distinct time in the development of the electricity

market,”65 the Joint Applicants have been mindful throughout this process of the Commission’s

decision in Formal Case No. 951. To ensure that the Merger readily satisfies the standards

established in Formal Case No. 951 (as restated in Formal Case No. 1002), the Joint Applicants

have proposed an extensive package of financial and other benefits, as well as risk-mitigation

measures, to ensure that the Merger, taken “as a whole,” will provide benefits and protections to

the District of Columbia that are more than sufficient to satisfy the public interest standard.

63 Order No. 17597 at 60-61 (Aug. 22, 2014) (explaining addition of Factor 7 as consistent with the Clean and
Affordable Energy Act of 2008); see also Formal Case No. 951, Order No. 11075 at 20.
64 See Formal Case No. 951, Order No. 11075 at 3-4. There, the Commission found that the proposed merger had a
number of shortcomings, but that it also presented “the opportunity for savings and growth” that could, under
appropriate conditions, lead to “a financially stronger, more efficient electric company [that] will better serve the
needs of the ratepayers of this region, now and in the future.” Id. at 3.
65 Order No. 17530 at 10.
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A. The Merger Will Provide “A Direct and Traceable Financial Benefit to
Ratepayers.”

During the hearing, the Joint Applicants demonstrated the numerous respects in which

the Merger will yield “a direct and traceable financial benefit to ratepayers.” A key element of

the Joint Applicants’ proof is the CIF, which is an upfront cash payment equal to 94% of the ten-

year net Merger savings allocated to the District of Columbia, calculated on a NPV basis. In

Formal Case No. 951, the Commission held that net merger savings “must be shared by

ratepayers and stockholders on a 75/25 basis, with the ratepayers receiving a 75% share of the

net merger-related savings allocated to the District of Columbia.”66

The Commission concluded that a 75/25 savings split in favor of customers was

necessary in the context of Formal Case No. 951 because that “merger as proposed otherwise

offers very little to D.C. ratepayers, while imposing substantial risks.”67 Here, by contrast, the

proposed Merger offers extensive additional benefits to the District of Columbia and customers,

including an upfront CIF payment, robust ring-fencing proposals, enhanced service and

reliability, a substantial positive impact on the District of Columbia’s economy, and increased

employment in the District of Columbia, such that a comparatively lower allocation to customers

arguably would be justified under the rationale of Order No. 11075 in Formal Case No. 951.

And, whereas Formal Case No. 951 involved “substantial risks,” the risks here are de minmis or

non-existent and, in any event, the Joint Applicants have included extensive measures to mitigate

any risk that may be deemed to exist. Nevertheless, the Joint Applicants have committed to

credit substantially all of the Merger savings to customers upfront and, additionally, will flow

through to customers 100% of the Merger synergy savings allocable to Pepco-DC through rates.

66 Formal Case No. 951, Order No. 11075 at 47.
67 Id. at 48.
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This effectively will provide to customers the benefits of the Merger savings twice, far in excess

of the requirements of Commission precedent.

Notably, in Formal Case No. 1002, OPC stated that there are two conceptual approaches

for showing that a “proposed transaction is likely to result in direct and traceable ratepayer

benefits”:

The first method is to make a concrete demonstration that
combining the two utility operations will result in economies and
efficiencies which, in the normal course of the Commission’s rate
regulation process, will be reflected in lower rates or higher quality
service for District of Columbia customers. The second basic
method is for the Applicants to provide explicit guarantees that at
some definite point subsequent to the consummation of the merger,
ratepayers will receive specific financial benefits.”68

OPC further explained that once applicants “put their shareholders’ money on the line, it

becomes far less critical for the Commission to evaluate whether the claimed Merger savings are

realistic, whether the same savings could probably be achieved by other less risky measures,

whether the proponents’ enthusiasm needs to be tempered by the actual experience of other

concluded mergers, etc.”69

Under OPC’s understanding of the Commission’s merger approval standard, the Joint

Applicants have demonstrated that the Merger is in the public interest by “put[ing] their

shareholders’ money on the line” with an immediate payment – an “explicit guarantee[] that at

some definite point subsequent to the consummation of the merger, ratepayers will receive

specific financial benefits.” Further, the Merger will provide direct and traceable financial

benefits to customers because the Joint Applicants have made “a concrete demonstration” that

the Merger “will result in economies and efficiencies which, in the normal course of the

68 Formal Case No. 1002, Post-Hearing Brief of the Office of People’s Counsel (Item No. 69) at 8 (Jan. 7, 2002)
(emphasis in original).
69 Id.
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Commission’s rate regulation process, will be reflected in lower rates” and “higher quality

service for District of Columbia customers.”

B. The Payment of Merger Savings is More than Adequate to Compensate
Customers for the Merger Risks, If Any.

Substantial evidence establishes that customers will share in the Merger savings “in such

a proportion that the ratepayers are compensated for the risks inherent in the companies’ decision

to merge.”70 Indeed, the CIF alone will more than compensate customers for any minimal risk

the Merger could be found to create.

First, the evidence demonstrates that Exelon is a strong, diverse and secure company with

a low risk profile such that the combination of Exelon and Pepco will create no additional

financial or other risk to District of Columbia customers or the District of Columbia generally.

For example, as discussed below, independent credit rating agencies have evaluated the Merger

and determined that it will make Pepco financially stronger.

Second, so that there can be no reasonable concerns about the risks to the District of

Columbia by virtue of the Merger, the Joint Applicants have put forward an unprecedented

package of risk-mitigation commitments to ensure that Pepco is insulated from any legal and

financial risks that arguably could arise from Pepco’s affiliation with Exelon. Exelon’s financial

strength, combined with the Joint Applicants’ extensive risk-mitigation measures and the CIF ,

establish that the Merger benefits are substantially greater than any potential residual Merger

risks.

70 See Formal Case No. 951, Order No. 11075 at 18.
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C. The District of Columbia’s Merger Standard Views the Transaction As a
Whole and for its Net Benefits.

Some parties have argued that the Joint Applicants have not satisfied the public interest

test because they have not offered improvements over the status quo as to each of the seven

factors identified by the Commission. This argument misstates the law for two reasons.

First, as a matter of plain logic, it is not possible to promise a net improvement on each of

the seven factors. For example, Factor 5 concerns the Commission’s ability to regulate the new

utility effectively. Pepco, of course, is fully subject to the Commission’s regulatory authority,

which is established by statute. Post-Merger, Pepco can do no more than continue to be fully

subject to the Commission’s regulatory authority. As discussed in connection with Factor 5, the

Joint Applicants agree that the Commission’s authority should remain complete and robust, and

have taken steps to ensure that the Commission’s regulatory authority will remain fully intact.

For example, Exelon has consented to the Commission’s jurisdiction for all matters relating to

the Merger and all affiliate transactions between Pepco and Exelon or its affiliates.71 As such, the

Commission’s full regulatory authority will be preserved. By ensuring that the status quo is

preserved, the Joint Applicants have served the public interest, consistent with the approval

standard.

Second, Commission precedent is clear that a merger is to be considered “as a whole,”

balancing the risks against the benefits.72 Consistent with this principle, both OPC and the

Apartment and Office Building Association of Metropolitan Washington (AOBA) in prior

proceedings have explained that a merger satisfies the public interest standard if it will produce a

net benefit after accounting for the associated risks. For example, at the outset of Formal Case

71 Joint Applicants (4A)-2 at 14, Commitment 73.
72 See Formal Case No. 1002, Order No. 12395 at 10; Formal Case No. 951, Order No. 11075 at 18.
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No. 1002, OPC took the position that one of the key issues to be determined was “[w]hat are the

reasonably calculable net benefits of the proposed merger” and “whether Pepco’s proposal

would provide a significant share of the net benefits of the merger to ratepayers.”73 Likewise,

AOBA argued that “this Commission should maintain its past practice and reassert the Net

Benefit standard in this proceeding as the appropriate measure of whether the proposed merger is

consistent with the ‘Public Interest,’” explaining that this requires “the demonstration that the

merger produces a ‘net benefit to the public.’”74

In both Formal Case Nos. 951 and 1002, the Commission approved proposed mergers

notwithstanding that the mergers would have at least a slight negative impact on competition.75

And in Formal Case No. 1002, the Commission approved the Pepco/Conectiv merger after

concluding that the applicants had committed to preserving the status quo as to 4 of the 15 issues

the Commission said it would address “in determining whether the proposed merger of Pepco

and Conectiv is in the public interest.”76

Here too, where the Joint Applicants have put forward substantial benefits, the fact that

they also have warranted to maintain the status quo in certain respects is fully consistent with

satisfying the public interest standard.

73 Formal Case No. 1002, Further Response of the People’s Counsel to Order No. 12045 (Item No. 15) at 4 (July 18,
2001) (emphasis added).
74 Formal Case No. 1002, Initial Post-Hearing Brief of the Apartment and Office Building Association (Item No. 75)
at 1-2 (Jan. 8, 2002) (emphasis added)).
75 See Formal Case No. 951, Order No. 11075 at 101 (approval “should not be interpreted as a finding that [the
merger] will have no adverse impact on retail competition”); Formal Case No. 1002, Order No. 12395 at 48 (a
“slight” theoretical negative impact on competition “has no material impact on the Commission’s overall finding
that approval ... is in the public interest”).
76 Formal Case No. 1002, Order No. 12395 at 24 (citing Order No. 12189, which had specified the 15 issues). These
status quo rulings were as follows: id. at 36 (finding that Commission’s ability to regulate “will not be impaired”),
38 (“approval of the proposed Merger ... is unlikely to affect the ability or willingness of Pepco to provide SOS or
default service”), 39 (merger “will not adversely affect the quality of customer electricity service”), and 41 (“the
proposed Merger will have no adverse effect on safety and reliability”).
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D. Grid 2.0’s Effort to Impose an Entirely New Standard for Approval of Utility
Mergers in the District of Columbia is Contrary to the Commission’s
Precedents.

The Grid 2.0 Working Group (Grid 2.0) witness Scott Hempling would have this

Commission jettison its precedents and, at the end of this proceeding, introduce a new standard

for evaluating the Merger. Not only would this be unfair to all the participants in this proceeding,

there is no basis for doing so in law. Mr. Hempling admitted that his testimony was predicated

on his assumption that “the Commission precedent on those seven factors did not exist.”77 His

opinion was that it would be better to change the rules of the road at the end of the journey – to a

set of rules of his own creation – than to approve a merger under the Commission’s existing

standards, which Mr. Hempling evidently considers inadequate for determining whether the

Merger in fact is in the public interest.78 Indeed, Commissioner Fort observed that Mr.

Hempling’s position would “substitute a new set of rules in the middle of the proceeding.”79

Suffice it to say, Mr. Hempling’s new standard is not the standard that applies in the

District of Columbia, by statute or Commission precedent. For example, Mr. Hempling testified

that, to be in the public interest, a utility must, among other things, have “no motivations,

incentives or pressures that are not aligned with its utility service obligations.”80 Contrary to this

testimony, the Commission has expressly recognized that one of the valid purposes of a utility

merger is to benefit “both the shareholders and the merging companies” (provided that “those

benefits [do] not come at the expense of the ratepayers”).81 Further, the courts have held that

“[t]he Commission may not depart from its own established policy without providing a reasoned

77 Tr. at 3536:12-15) (Hempling Cross).
78 Tr. at 3536:16-3537:14) (Hempling Cross).
79 Tr. at 3535:10-3536:2 (Commission Cross of Hempling).
80 Grid 2.0 (A): Hempling Direct at 5:13-17.
81 Formal Case No. 951, Order 11075 at 18.
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explanation for doing so” and that “an agency changing its course must supply a reasoned

analysis indicating that prior policies and standards are being deliberately changed, not casually

ignored.”82

For similar reasons, the Commission should reject Grid 2.0 witness Martin’s testimony

that the Merger should be rejected until the Commission establishes a new standard “to

determine what protection of environmental quality and conservation of natural resources means

in the context of public interest.”83 As with Mr. Hempling, Mr. Martin’s standard is not the

standard that applies in the District of Columbia, by statute or Commission precedent, and should

be rejected.

V. THE PROPOSED TRANSACTION FULLY SATISFIES THE COMMISSION’S
MERGER APPROVAL STANDARD

Over the past eleven months, the Commission has heard from a broad range of interested

stakeholders. Some parties seem primarily focused on short-term rate impacts; others have

expressed longer-term concerns over reliability, sustainable energy resources, and the “grid of

the future.” The Joint Applicants have listened carefully to all these voices and have sought to

respond, in a positive way, by revisiting and, where appropriate, revising the commitments they

are prepared to make to resolve this matter.

Notwithstanding the Joint Applicants’ efforts, the Commission will have to weigh

conflicting positions on a host of disparate issues. Fundamentally, however, the question to be

answered is whether customers – and the District of Columbia – will be better off with the

Merger than without it. On this point, the Joint Applicants submit that the record is clear, as Mr.

Crane explained:

82 Watergate East, Inc. v. Public Serv. Com’n, 665 A.2d 943, 947 (1995).
83 Grid 2.0 (C): Martin Direct at 5:16-6:10.
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I am personally committed to making this transaction work to the
benefit of the District, its businesses and its residents. As I noted in
my Direct Testimony, and as I reaffirm now, Exelon regards the
opportunity to serve our nation’s capital as an honor and privilege.
Since the announcement of the Merger, I have been conducting a
series of informal meetings with various groups in the District and
I have come to recognize the unique challenges the District faces
and I will work tirelessly to ensure that the District’s specific needs
are fully addressed and that it receives the efficient, reliable, clean
and cost-effective electric service that Pepco’s customers deserve
and have come to expect. More specifically, I firmly believe that
Pepco’s customers will be better off as the Merger will enhance
overall operations and strengthen Pepco’s ability to provide cost-
effective, safe and reliable service. It will do so by unlocking
synergies; facilitating the sharing of best practices; increasing the
reliability of service; providing employees with more
opportunities; and guaranteeing that Pepco will continue to play a
leadership role in terms of contributing time, money and other
resources to civic and charitable institutions in the District. 84

Similarly, Mr. Rigby testified:

PHI and its utility subsidiaries will be better positioned to meet the
challenges of furnishing safe, reliable and efficient service
currently and in the future with the added resources they will gain
from joining the Exelon family of utilities. The Merger, along with
the Merger-related commitments being made by Exelon, will
provide immediate and long-term tangible benefits to customers,
the communities the PHI Utilities serve and the District of
Columbia. I have no reservations in recommending that the Merger
be approved. Indeed, the sooner the Merger can be consummated
the sooner District of Columbia customers and the District of
Columbia itself will begin to realize the substantial benefits that
the Merger will produce.85

A. The Merger Will Generate Substantial Financial and Other Benefits.

The more significant Merger benefits are summarized in this section and then discussed

in greater detail below. Many are unquestionably “direct and traceable.” Other benefits are not so

84 Joint Applicants (3A): Crane Rebuttal at 2-3.
85 Joint Applicants (B): Rigby Direct at 12:17-13:4. Mr. Rigby also stated his belief that “it is important for the
parties to take a step back and look at the totality of what the Joint Applicants have offered, and to consider if
customers and the District of Columbia are better off with or without the Merger. I believe the answer is clear, and
that the Merger should go forward.” Joint Applicants (3B): Rigby Rebuttal at 9:14-17.
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easily quantified, but are no less real or important (e.g., enhanced service restoration following

major storms). In the aggregate, such benefits warrant a finding that the Merger, taken as a

whole, is “in the public interest.”

The CIF. Upon the close of the Merger, Exelon will provide funding to the Commission

in the amount of $33.75 million.86 As noted by Mr. Khouzami, Exelon’s Chief Integration

Officer, this figure approximates 94% of the anticipated net synergy savings to be realized by

Pepco’s District of Columbia operations, on a NPV basis, during the first ten years following

consummation of the Merger and equates to roughly $128 per customer.87 Although the

Commission ultimately will determine how the CIF is to be deployed,88 possible uses suggested

by the Joint Applicants’ witnesses could include bill credits, low-income customer assistance,

energy efficiency measures or the support of clean energy projects.

Rate Benefits. In addition to receiving, upfront and without condition through the CIF,

value equivalent to nearly all of the projected net ten year Merger synergies on an NPV basis,

customers will benefit as those savings will be reflected in rates due to a lower cost of service

than Pepco would otherwise experience.89 Those savings are expected to approximate $14.0

million over the first five years, assuming Pepco is not directed by the Commission to amortize

its costs to achieve (CTA) over a longer period.90 Beginning in year six, when savings are

projected to reach steady-state conditions, the annual savings flowing through to customers

86 Joint Applicants (4A)-2 at 1, Commitment 6.
87 Joint Applicants (4F): Khouzami Feb. 17 Supp. Direct at 3:5-9, 4:11-15.
88 As noted by Kevin M. McGowan, PHI’s Vice President of Regulatory Affairs, in response to a question posed by
Chairman Kane, that determination could be made either at the conclusion of this proceeding or in a separate
proceeding convened for that purpose (Tr. at 3360-61 (Commission Cross of McGowan)).
89 Joint Applicants (F): Khouzami Direct at 20:20-21:5.
90 The Joint Applicants have stated that they are not opposed to the amortization of the CTA over a longer period, in
which event the net synergies during the first five years would be greater. Joint Applicants (3F): Khouzami Rebuttal
at 17:5-8.
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would approximate $7.0 million. Thus, over the first ten years following consummation of the

Merger, customers would realize direct financial benefits of nearly $83.0 million.91

Notably, the Joint Applicants have committed to track Merger-related costs and savings

until Pepco’s next rate case proceeding.92 In addition, by no later than the end of the second

quarter of 2017, the Joint Applicants will provide the Commission a side-by-side comparison of

pre- and post-Merger shared service costs allocated to Pepco.93 Because the lion’s share of

Merger synergies are expected to be achieved at the shared service company level,94 these

commitments will enable the Commission and interested parties to trace those savings and

ensure that they are passed on to customers.

In approving the 2002 Pepco/Conectiv merger, the Commission recognized that the

projected rate-reducing effect of merger-driven efficiencies was a factor that should be

considered in its “public interest” analysis.95 In that same case, the Commission also concluded

that the applicants’ agreement to forego recovery of transaction costs and the “acquisition

premium” to be paid Conectiv shareholders was an “additional benefit” weighing in favor of

merger approval.96 As in that proceeding, the Joint Applicants have committed that Pepco will

not seek recovery in rates of any acquisition premium associated with the Merger or any

transaction costs incurred in connection with the Merger by Exelon, PHI or their affiliates.97

91 The figure is calculated as follows: $33.75 million (CIF) plus $14.0 million (net savings over the first five years)
plus $35.0 million (annual steady-state savings of $7.0 million per year for years six through ten). Joint Applicants
(3L)-2.
92 Joint Applicants Exhibit (4A)-2 at 1, Commitment 5.
93 Id. at Commitment 4
94 Joint Applicants (3F): Khouzami Rebuttal at 13:15-18.
95 Formal Case No. 1002, Order No. 12395 at P. 43.
96 Id.
97 Joint Applicants Exhibit (4A)-2 at 1, Commitment 1. The Joint Applicants’ service commitments, discussed next,
will also have a positive impact on future rate levels by limiting reliability-related spending.
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Service Benefits. Providing safe and reliable service at reasonable rates is what is

required of public utilities and both Exelon and Pepco take that responsibility very seriously. All

three of Exelon’s operating subsidiaries – Baltimore Gas and Electric Company (BGE),

Commonwealth Edison Company (ComEd) and PECO Energy Company (PECO) – are first

quartile performers when it comes to such widely accepted reliability metrics as SAIDI and

SAIFI.98 And, though Pepco’s overall performance has improved in recent years, the Joint

Applicants believe that Pepco, through the sharing of best practices, can benefit from Exelon’s

expertise in electric delivery operations. Accordingly, the Joint Applicants have committed that

Pepco will meet the Commission’s EQSS for SAIDI and exceed its standard for SAIFI through

2020 on both an annual and three-year average basis, to do so within specified capital and O&M

expense spending levels, and to voluntarily incur a 50 basis point reduction of its authorized

return on equity (ROE) if it fails to comply with the three-year average.99 As pointed out by Mr.

Khouzami, the 50 basis point ROE penalty alone would trigger a decrease in Pepco’s annual

revenue requirement100 that could be as much as $5.6 million.101

Although some have suggested that Pepco might be able to achieve the same levels of

reliability on its own, serious questions remain as to whether it could do so at the spending levels

to which Exelon has agreed to be held accountable. Indeed, Mr. Rigby testified that Pepco would

be unable to make such a commitment if the Merger were not approved:

[I]t would be our intention to achieve the EQSS standards. We
would not be on a stand-alone basis, committing to the current

98 Joint Applicants (3C)-1.
99 Tr. at 1138:14-15 (Alden Cross); Joint Applicants Exhibit (4A)-2 at 2-3, Commitment Nos. 7-8.
100 This penalty would not limit the Commission’s power to from levy additional fines, if appropriate.
101 Joint Applicants (3F): Khouzami Rebuttal Testimony at 23:9-13.
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budget, nor would I anticipate that we would be recommending
that a penalty be applied if we did not. 102

Accordingly, there is every reason to believe that the Merger will produce equal and perhaps

greater levels of reliability at a lower cost to customers.

Customer service will benefit in other ways as well if the Merger is approved. For

example, Exelon fully understands the challenges faced by low-income customers and has

extensive experience in developing and managing programs designed to assist them. In addition,

the PHI companies, including Pepco, can expect more timely and efficient service restoration

following major storms by having first priority access to assistance from their Exelon affiliates.

Employment Benefits. Efficiency gains, and the cost savings they produce, invariably

come at the price of some job loss and this transaction is no exception. That said, the Joint

Applicants have proposed a number of measures that will not only mitigate the impact of any

eliminated positions, but will likely result in the Merger being net jobs positive for the District of

Columbia.

Commitments as to future staffing, compensation and benefit levels include: (1) no net

reduction in the employment levels at Pepco due to involuntary attrition resulting from the

Merger integration process for at least two years; (2) compensation and benefits to current and

former Pepco employees at least as favorable in the aggregate as those received immediately

prior to the date of the Merger Agreement for at least two years; (3) compliance with existing

collective bargaining agreements; and (4) continued support of workforce diversity. In addition,

Exelon has committed to make a good faith effort to hire within two years of the Merger close at

least 102 union employees in the District of Columbia and to transfer Pepco Energy Services’

Arlington, Virginia operations into the District of Columbia. These latter two undertakings are

102 Tr. at 737:18-21 (Rigby Cross); See also Joint Applicants (3B): Rigby Rebuttal at 8:5-11.
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expected to more than offset any involuntary severances resulting from the Merger integration

process.103

The Joint Applicants’ CIF and reliability commitments are also expected to spur

meaningful job growth in the District of Columbia. In fact, Dr. Tierney’s analysis of the

multiplier effects of the $33.75 million CIF and fewer and shorter service disruptions concluded

that the District of Columbia could reasonably expect to enjoy an increase in job years of

between 1,506 and 2,407.104

Natural Resource / Environmental Benefits. Much has been said and written about

Exelon’s alleged positions regarding alternative forms of energy and other Factor 7

considerations. More specifically, certain parties have made the unsupported allegation that if the

Merger is approved, Pepco, at Exelon’s direction, will resist various initiatives designed to

promote the increased use of energy derived from wind or solar sources and/or make it easier for

customers to interconnect their own generating facilities to the distribution grid.

None of these claims is true. To the contrary, Exelon is a national leader when it comes to

the development and implementation of carbon-reducing strategies and technology-based

solutions that facilitate the greater utilization of distributed and renewable energy resources.105

Indeed, and as discussed at length by Christopher D. Gould, Exelon’s Senior Vice President of

Corporate Strategy and Chief Sustainability Officer, Exelon is one of the country’s largest

developers of wind and solar generation.106 Exelon plans to deploy or is in the process of

developing microgrids at each of its three operating utilities; Exelon has an outstanding record of

103 Joint Applicants Exhibit (3A): Crane Rebuttal at 4:15-18. Any such involuntary severances are expected to occur
at the PHI Service Company, not at Pepco. Joint Applicants (3F): Khouzami Rebuttal at 13:15-18.
104 Joint Applicants (G): Tierney Direct at Table SFT-1.
105 Joint Applicants (2I): Gould Supp. Direct at 4:16-23, 6:5-7:14; Joint Applicants (3I): Gould Rebuttal at 410-19;
Tr. at 1559:6-21 (Gould Cross).
106 Joint Applicants (3I): Gould Rebuttal at 410-19; Tr. at 1559:6-21 (Gould Cross).
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processing interconnection requests on a timely basis; and, as noted by DCG witness Morgan,

Exelon is a recognized leader in the area of energy efficiency.107 In short, rather than being a

cause for alarm, Exelon’s track record confirms that it would be an ideal partner to help the

District of Columbia advance its sustainability goals quickly and effectively.108

Other Benefits. Having safe, reliable and reasonably priced electric service provided by

a financially sound and locally managed company is critically important to the overall well-being

of the District of Columbia. To that end, the Joint Applicants have committed, among other

things, to: (1) maintain the headquarters of PHI and Pepco in the District of Columbia; (2)

provide at least $16.0 million of charitable contributions and traditional local community support

in the District of Columbia over the next ten years; and (3) ensure that Pepco will not pay

dividends if, immediately after the dividend payment, Pepco’s common equity ratio would fall

below 48%. As Mr. Crane observed, if the Joint Applicants are successful, together they will

form “a post-Merger utility platform that possesses the scope, financial strength and operational

expertise needed to adapt to the evolving role of distribution utilities.”109 Indeed, by controlling

costs and thereby reducing future rate increases, by enhancing reliability, by expanding

employment opportunities and by promoting alternative energy sources, the Joint Applicants will

ensure that Pepco provides the District of Columbia the world class electric service it expects

and deserves.

107 While some were quick to point out that energy efficiency falls primarily within the purview of the District of
Columbia’s Sustainable Energy Utility (SEU), the Joint Applicants submit that the SEU might welcome the
partnership Exelon could provide.
108 Further evidence of Exelon’s support of carbon reduction may be found in the Joint Applicants’ agreement to
establish a Green Sustainability Fund, of which $7.1 million would be allocated for use in the District. These dollars
will be deployed to stimulate public and private investment in such projects as, among others, distributed generation,
community solar, microgrids and/or similar sustainable energy technologies. As discussed under Factor 7, the Green
Sustainability Fund arises from the Joint Applicants’ settlement agreement with certain parties in Maryland and is
subject to approval by the Maryland Public Service Commission.
109 Joint Applicants Exhibit (A): Crane Direct at 10:5-9.
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B. The Intervenors’ Purported Harms Are Speculative, Remote or Non-Existent
and Not Supported by Substantial Evidence.

The benefits of the Merger to Pepco’s customers and to the District of Columbia are

undeniable – the CIF; lower rates than otherwise may be reasonably expected; enhanced service;

and an experienced utility partner eager to help Pepco identify and implement better ways of

delivering electricity on a safe, reliable and sustainable basis. Against this backdrop, the

Commission has been asked to consider certain purported Merger-driven “harms,” which,

according to several intervenors, warrant either denial of the Joint Applicants’ Merger request or

the imposition of additional – and, in some instances, cost prohibitive – Merger conditions. Such

“harms,” however, are wildly overstated; either have been or could easily be mitigated; and, in

any event, are not supported by substantial evidence. They do not justify denying customers

more reliable service at lower cost or the District of Columbia the opportunity to realize

substantial economic benefits.

Competition. As Joint Applicants witness Solomon demonstrated,110 and as OPC witness

Dismukes111 and Monitoring Analytics, LLC, the PJM Independent Market Monitor’s (PJM

IMM) witnesses seemingly concurred,112 the Merger will not adversely affect competition in the

District of Columbia’s wholesale and retail energy markets. Grid 2.0 witness Hempling

disagreed, noting that Pepco theoretically could re-enter the competitive retail market in the

District of Columbia. This possibility, however, is pure speculation and, as discussed, infra, does

not raise anti-competitive concerns given the number of existing and potential suppliers. Mr.

Hempling also suggested that the Merger might impair “benchmark” and/or “franchise”

110 Joint Applicants (2J): Solomon Supp. Direct.
111 OPC (A): Dismukes Direct at 128:18-20.
112 PJM IMM (A)-1 at 2. PJM IMM’s concerns all related to the effects of the Merger on PJM in general, an issue
that the Commission held in Order No. 17597 was beyond the scope of this proceeding.
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competition. But, there are numerous utilities in the region and throughout the United States that

are sources of “benchmark” data and that might be interested in competing for Pepco’s franchise

in the highly improbable scenario where the Commission determined that its local utility needed

to be replaced.

Effective Regulation. OPC witness Dismukes asserted that the Commission should be

worried about its ability to regulate Pepco if the Merger is consummated. Yet, the examples Dr.

Dismukes summoned to support this claim were less than convincing, consisting largely of vague

concerns over the availability of sufficient information to determine how incentive compensation

and other shared service costs were allocated to Pepco. Contrary to Dr. Dismukes’ claims, the

Commission will be able to effectively regulate Pepco and neither Exelon’s size nor the scope of

its operations will hinder the Commission from doing its job, especially in light of the extensive

commitments that have been made to ensure the Commission has all relevant information related

to affiliate transactions.113 Furthermore, as is the case now, the burden in future rate proceedings

will be on Pepco to demonstrate the reasonableness of all expense claims and, if Pepco is unable

to adequately explain to the Commission’s satisfaction how those claims were derived, they will

no doubt be denied.

Local Control. Several intervenors cited the potential loss of local control as a reason for

rejecting the proposed Merger. These concerns are misplaced and, in fact, are belied by the

experience of other companies that have joined the Exelon family in recent years. For example,

Calvin G. Butler, Jr., the CEO of BGE, explained that while he consults with Exelon personnel

113 See Joint Applicants (4A-2) at 14-16, Commitments 74-90.
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on a regular basis, he has been provided the resources and authority to run his own operation.114

Denis P. O’Brien, CEO of Exelon Utilities, confirmed Mr. Butler’s observation, stating:

[W]e have a motto in Exelon where we focus very much on local
control, community engagement, that the folks at the local
company make the decisions for the local company. That’s how
we’ve operated PECO and ComEd for years, and BG&E for the
last two or three. 115

In short, Exelon places a premium on local control and this transaction will be no different.

Strategic Vision. Some have complained that Exelon may not share their strategic vision

of how electric needs will be met in the future. To the extent this claim implies that Exelon

opposes alternative energy resources or the development of an interactive grid, it is incorrect for

the reasons previously discussed. Mr. Crane could not have been more explicit on this point:

We believe that there is a demand in certain jurisdictions . . . to
explore the use of a greater amount of distributed generation
sources. And as any company that wants to maintain relevance
with its consumers, we see that we should be uniquely
positioned, operating distribution systems, to help evolve the
technology to support and facilitate that kind of system
design.116

In summary, Exelon is a company that believes utility customers are entitled to high-

quality service at reasonable rates. Exelon has built an established track record, most recently in

Maryland, of delivering on its promises. That commitment to public service is found not only in

the performance of Exelon’s utility subsidiaries, but also in the numerous conditions that the

Joint Applicants have proposed or accepted in this proceeding. With such conditions in place, the

Merger unquestionably is in the public interest and will significantly benefit, and not harm,

Pepco’s customers. It should, therefore, be approved.

114 See Tr. at 1200:6-1204:8 (Commission Cross of Butler).
115 Tr. at 911:9-14 (O’Brien Cross).
116 Tr. at 419:17-420:3 (Crane Cross).



33

VI. ANALYSIS OF THE SEVEN SPECIFIC MERGER REVIEW FACTORS
IDENTIFIED BY THE COMMISSION

A. Factor 1: The Effect of the Transaction on Ratepayers, Shareholders, the
Financial Health of the Utilities Standing Alone and as Merged, and the
Economy of the District of Columbia.

1. The CIF Provides a Direct and Traceable Financial Benefit to Customers.

One of the most significant benefits of the Merger is the Joint Applicants’ commitment to

establish a CIF of $33.75 million for use in the District of Columbia, through which all

customers may realize an immediate, direct and traceable financial benefit of approximately

$128 per metered customer.117 The Commission could decide to use the CIF to provide a bill

credit to customers, to support low-income customer assistance programs or to strengthen

energy-efficiency measures, and the Commission could combine these and other additional

customer-benefit uses as it sees fit.118 Thus, the Commission has discretion to utilize the CIF in a

manner that achieves the greatest good, including benefits to low-income customers and energy

efficiency.119

The Joint Applicants’ proposed $33.75 million CIF provides District of Columbia

customers with about 94% on an NPV basis of the expected ten-year net synergy savings

resulting from the Merger upfront.120 The CIF has been designed to ensure that customers

receive the full benefit of such savings, regardless of the timing or frequency of rate filings.121

The immediacy of the direct and traceable financial benefit resulting from the CIF is far greater

than the immediate benefits offered in the other merger cases that this Commission found to be

in the public interest. Indeed, as discussed above, in Formal Case Nos. 951 and 1002, customers

117 Joint Applicants (4A)-2 at 1, Commitment 6; Joint Applicants (4F): Khouzami Feb. 17 Supp. Direct at 4:11-15.
118 Joint Applicants (A): Crane Direct at 12:17-13:8.
119 See Joint Applicants (4A)-2 at 1 and 4, Commitments 6, 21, and 23.
120 Joint Applicants (4A)-2 at 1, Commitment 6.
121 Joint Applicants (3A): Crane Rebuttal at 7:2-5.
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were not afforded any immediate cash payment similar to that which the Joint Applicants have

committed to provide in this case. In addition, in Formal Case No. 951, the Commission ruled

that the ten-year synergy savings had to be shared between customers and shareholders, with

75% going to customers.122 In this proceeding, the Joint Applicants have committed to give

customers 94% of the estimated synergy savings upfront through the CIF and to flow through

100% of the actual synergy savings allocable to Pepco-DC in future rate proceedings. The CIF

and the flow through of synergy savings more than satisfy the Formal Case No. 951 standard.

The Joint Applicants’ original synergy study estimated that the net cost savings resulting

from the Merger would approximate $92 million over the first five years, which the Joint

Applicants increased to $100 million.123 The Joint Applicants’ goal was to provide those net

synergy savings to customers upfront, and to develop an appropriate, simple metric that would be

a good proxy for the manner by which those net synergies would flow through to the three

companies and four jurisdictions on a cost-of-service ratemaking basis.124 The Joint Applicants

determined that the metered customer count was a good proxy to use to allocate the $100 million

among the various jurisdictions because it is closely aligned to how the net synergies will

actually benefit those jurisdictions.125

In the synergy study, the methodology used to project cost savings to each utility was

based on the Modified Massachusetts Formula.126 Since Pepco serves two jurisdictions, the study

further allocated the cost savings attributable to Pepco to both the Maryland and District of

Columbia based on the number of metered customers, which is a close estimate of how these

122 Formal Case No. 951, Order No. 11075 at 18.
123 Tr. at 2945:19-2946:2:10-11 (McGowan Cross); Tr. at 3361:21-3362:5 (Commission Cross of McGowan); Joint
Applicants (3F)-1.
124 Tr. at 2946:3-8 (McGowan Cross).
125 Tr. at 2946:9-20 (McGowan Cross).
126 Joint Applicants (3F)-1 at 9 of 12.
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types of administrative and general (A&G) costs would generally be allocated between Maryland

and the District of Columbia under the Pepco cost of service study (which is used in distribution

rate cases to allocate costs between the two jurisdictions).

While some parties to this proceeding argue for the use of other allocation metrics, such

as rate base per customer or kilowatt hour sales, use of those metrics is inconsistent with how

cost savings will flow to customers in future rate proceedings pursuant to applicable allocation

formulas in the cost allocation manuals, and therefore would be inappropriate.127 Indeed, if such

alternative metrics were used, the costs and cost savings would be allocated on different bases,

shifting money from one jurisdiction to the other.128 If synergy savings are allocated on the basis

of a particular metric, such as rate base, in order to have an “apples to apples” comparison, costs

that underlie the synergies should also be allocated based on that same rate base metric. Such an

allocation, however, would result in a greater allocation of costs to District of Columbia

customers than is presently being allocated.129 Since the goal of the Joint Applicants was to be

equitable to all jurisdictions, the CIF should be allocated using the same method as will be used

to allocate the synergy savings under the service companies’ cost allocation manuals.130 It would

be inequitable to allocate benefits in one jurisdiction differently from how they are allocated in

another.131

127 Tr. at 2961:9-18; 2861:18-21 (McGowan Cross).
128 Tr. at 2967:1-7 (McGowan Cross).
129 Tr. at 2972:20-2973:2 (McGowan Cross).
130 Tr. at 2968:4-10 (McGowan Cross).
131 Id.
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2. As a Direct Result of the Merger-Related Synergies, Rates Set in Future
Base Rate Proceedings Will Be Lower than they Otherwise Would Have
Been Absent the Merger.

District of Columbia customers will realize additional direct and traceable financial

benefits as Merger synergies are fully recognized in future rate proceedings in the form of rates

that are lower than they would have been absent the Merger.132 The Merger will produce

substantial synergies through the realization of economies of scale133 and the elimination of

duplicative functions primarily in enterprise-wide corporate operations. These savings translate

to direct and traceable financial benefits to Pepco’s customers, which will continue to accrue to

customers for years to come.134 Thus, the Joint Applicants’ proposal to provide a $33.75 million

CIF and flow through in rates 100% of the actual synergy savings allocable to Pepco-DC means

that customers will enjoy double recovery of some of the synergy savings.135

In addition, to permit verification of the synergy savings, the Joint Applicants will

provide a side-by-side comparison of pre- and post-Merger shared services costs allocated to

Pepco. The Joint Applicants propose to make a filing comparing Pepco’s allocated shared service

costs for 2013 (the first full year before Merger activities began) versus Pepco’s allocated shared

service costs in 2016 (the first full year after the Merger has closed). The comparison will be

filed as a separate letter no later than the end of the second quarter in 2017.136 As most of the

synergy savings will be in shared services,137 this comparison will demonstrate that customers

are getting the benefits of the Merger through rates. Nevertheless, the Joint Applicants also agree

132 Joint Applicants (A): Crane Direct at 13:14-19; Joint Applicants (3L): McGowan Rebuttal at 14:3-5.
133 Joint Applicants (A): Crane Direct at 6:1-3; Even Grid 2.0 witness Hempling “acknowledge[s] that there's the
possibilities that large size can bring static efficiencies” and “Exelon’s large size can provide a competitive
advantage.” Tr. at 3513:19-3515:7 (Hempling Cross).
134 Joint Applicants (3F): Khouzami Rebuttal at 13:15-18.
135 Joint Applicants (3L): McGowan Rebuttal at 15:5-8.
136 Joint Applicants (4A)-2 at 1, Commitment 4; Joint Applicants (3F): Khouzami Rebuttal at 17-21-18-4.
137 Joint Applicants (3F): Khouzami Rebuttal at 13:15-18.
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to track all Merger-related savings and costs until Pepco’s next rate case proceeding and account

for such savings in that proceeding.138 Finally, the Joint Applicants have committed to the same

tax indemnity provision ordered by the Maryland Public Service Commission in the Exelon-

Constellation merger, revised to include local income taxes to ensure that the taxes included in

rates are no greater than they would have been on a Pepco standalone basis.139

3. Impact on Shareholders.

i. The Consideration PHI Shareholders Will Receive in the Merger
Was Established through an Arms-Length Process that Required
Bidders to Compete on the Basis of Share Price, but Also to
Identify Commitments of the Bidder to Customer and Other
Stakeholder Benefits.

Once PHI received an expression of interest from a prospective merger partner, its board

of directors consulted with its financial and legal advisors and determined that it would employ a

competitive process to determine the fair market value its shareholders should receive to

relinquish their control of PHI.140 The share prices offered by competing bidders were a critical

factor in choosing a merger partner and, in fact, the board of directors had a fiduciary duty to

obtain what it determined, based on the totality of the circumstances, to be the best offer.141 That

said, and contrary to contentions by other parties such as Grid 2.0,142 the PHI board of directors

did not consider share price in isolation. Rather, the board reviewed all elements of the bids

received and determined that the entire package offered by Exelon was, in fact, in the best

138 Joint Applicants (4A)-2 at 1, Commitment 5; Joint Applicants (3F): Khouzami Rebuttal at 9:9-13.
139 Joint Applicants (4F): Khouzami Feb. 17 Supp. Direct at 6:20-7:7. The tax indemnity would also alleviate any
concerns about limitations of NOLs that could be used going forward. If those IRC section 382 limitations were
triggered, Exelon would ensure that Pepco and its customers are made whole. Tr. at 2143:5-14 (Commission Cross
of Khouzami).
140 DCG-1 at 25-32.
141 Joint Applicants (3B): Rigby Rebuttal at 3:6-12.
142 See Grid 2.0 (A): Hempling Direct at 38:1-42:15.
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interests of PHI’s shareholders and the customers of each of PHI’s operating utility subsidiaries,

including Pepco.143

In implementing the competitive bidding process, the PHI board knew that it had to

consider all aspects of the proposed transaction, including the need to provide a commitment to

Merger benefits that would meet or exceed the legal standards for approval in each of the

jurisdictions in which the PHI utility subsidiaries furnish service. To this end, PHI was aware of

the requirements articulated by the Commission in prior merger proceedings that the Merger

should not harm customers, should create customer benefits, and should be in the public

interest.144 Based on that understanding, the PHI board requested that finalists develop a package

of commitments designed to meet the standards for regulatory approvals as well as provide the

highest share price they were prepared to offer.145 Further details about the board’s consideration

of non-price-based factors, including benefits to customers and other aspects of the transaction

that assure the Merger is in the public interest, are set forth in a confidential submission

sponsored by Mr. Rigby.146

As explained by Mr. Rigby, who was intimately involved in the selection of a merger

partner, the PHI board firmly believes that the best package of bid price and customer

commitments was submitted by Exelon.147 Those commitments are outlined in the Merger

Agreement executed by PHI and Exelon and in Appendix 5 to the Joint Application. In the

course of this proceeding, the commitments included in the successful bid package were

143 Joint Applicants (3B): Rigby Rebuttal at 3:2-4.
144 Id. at 3:8-12.
145 Id. at 3:13-17.
146 CONFIDENTIAL Joint Applicants (3B)-1; see Joint Applicants (3B): Rigby Rebuttal at 3:17-20.
147 Joint Applicants (3B): Rigby Rebuttal at 3:20 – 4:2.



39

enhanced by the further commitments that the Joint Applicants are prepared to make to obtain

Commission approval of the proposed Merger.148

Additionally, the PHI board carefully considered the historical operational results of

Exelon’s utility subsidiaries and determined that Exelon is an excellent operator of electric and

gas utilities. In particular, Exelon’s superior performance is evidenced by the Institute of

Electrical and Electronics Engineers’ (IEEE) rankings, which are a highly respected and widely

recognized basis for reliability benchmarking in the utility industry. Notably, the most recent

IEEE results show that Exelon’s utilities rank nationally in the first or second quartile for utility

reliability performance. As such, they are among the best performing utilities in the United

States.149

ii. The Merger Provides PHI Shareholders a Premium Above Their
Historical Share Price that is Reasonable, Consistent With (or
Lower Than) Premiums in Other Utility Mergers, and Does Not
Come at the Expense of Pepco’s Customers.

The prices paid for shares of a company in individual market transactions differ

fundamentally from the compensation paid by a merger partner. In the latter situation,

shareholders reasonably expect to receive, and a merger partner expects to provide,

compensation that exceeds the average historical price for individual market trades. Such a

premium is a market-determined increment paid by an acquirer to replace all of the existing

shareholders of the merged entity in a change-of-control transaction. Thus, there is nothing

unique about Exelon’s paying a premium to PHI shareholders to consummate the Merger. In

fact, such premiums are routinely paid by acquirers, as even OPC witness Dr. Dismukes

148 See generally Joint Applicants (4A)-2.
149 Joint Applicants (3B): Rigby Rebuttal at 4:13-20.
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conceded when this point was probed with him on cross-examination.150 In addition, Mr.

McGowan testified the premium received by PHI shareholders is comparable to lifetime benefits

that all of PHI utility customers will receive from the Merger in the form of the CIF and lower

rates.151

Moreover, evidence adduced by Dr. Dismukes shows that, in a broad range of mergers

and acquisitions since 2001, premiums were paid in all completed transactions where public

utilities were merged or acquired.152 For example, the merger that resulted in the creation of PHI

reflected a premium of 33% for the shareholders of Conectiv. In two recent and geographically

proximate merger transactions that were approved by the Maryland Public Service Commission

in 2011 and 2012, the premiums received by the shareholders of the acquired companies were

35% and 16%.153 By comparison, in the proposed Merger, the premium to PHI shareholders as

calculated in the Proxy Statement is approximately 19.6% relative to the closing price of PHI’s

common stock prior to the announcement of the Merger.154 In short, the record evidence

demonstrates that the premium Exelon would provide to PHI’s shareholders is reasonable and

consistent with broadly accepted industry practices that are necessary to properly compensate

existing shareholders of a merging entity in a change-of-control transaction.155

150 Tr. at 2706:12-2707:7 (Dismukes Cross).
151 Tr. at 2861:21-2862:14 (McGowan Cross).
152 JA-16 at 3 of 7.
153 FirstEnergy provided the shareholders of Allegheny Energy a premium of 35%. Exelon provided the shareholders
of Constellation a premium of 16%. See JA-16 at 3 of 7.
154 Joint Applicants (3B): Rigby Rebuttal at 5:7-9. A premium is properly calculated relative to the historic share
price of the acquired entity, not the book value of its underlying assets. Id. at 5:3-7. The premiums identified in the
data that Dr. Dismukes presented were calculated in that fashion and, therefore, can properly be compared to the
approximately 19.6% premium in the proposed Merger. Tr. at 2706:14-16 (Dismukes Cross).
155 Even though the transaction created a 19.6% premium based on a specific point in time (the pre-announcement
closing price), it is important to note that the stock has traded in this price range. In fact, during the 2006 – 2008
time periods, PHI stock traded in the $25-$30 price range. Pursuant to Federal Rule of Evidence 201, the Joint
Applicants request that the Commission take official notice of PHI’s historic stock price.
http://www.google.com/finance?q=NYSE:POM. Fed. Rules Evid. R 201 (2015).
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Equally important, this Commission has never held that the size of a merger premium

should be considered in evaluating whether that merger is in the public interest. To the contrary,

the Commission, while recognizing that a “merger … benefits the pecuniary interests of both

shareholders and the merging companies,” has held only that “those benefits must not come at

the expense of ratepayers.”156 In that case, PHI shareholders will not receive a premium at the

expense of customers. To assure full compliance with this criterion for merger approval, Exelon

and PHI have agreed to a number of commitments. The most directly relevant and significant

commitment is Exelon’s assurance that it will not seek to recover from customers of PHI’s utility

subsidiaries the premium it is paying for PHI’s shares.157 Additionally, the Joint Applicants have

committed that they will not seek to recover any transaction costs from utility customers; will not

record any impacts of purchase accounting at the PHI utility company-level; will maintain

historical cost accounting at each of the PHI utility companies; and will not record any goodwill

or fair value adjustments from the Merger at the PHI utility companies.158

iii. DCG Witness Wilson’s Contention that Exelon Will Recover its
Premium from Customers is Based Solely on his Advocacy of the
Discredited “Double Leverage” Argument.

Notwithstanding the Joint Applicants’ unqualified commitment not to seek recovery from

utility customers of Exelon’s acquisition premium, DCG witness Dr. Wilson – alone among the

witnesses in this case – asserts that Exelon would recover that premium through the manner it

proposes to finance its acquisition of PHI’s stock. Specifically, Dr. Wilson attempts to resurrect

the “double leverage” argument, which has been widely discredited by a large body of peer-

156 Formal Case No. 951, Order No. 11075 at 18.
157 Joint Applicants (3B): Rigby Rebuttal at 5:13-6:2; see Joint Applicants (4A)-2 at 1, Commitment 1.
158 See Joint Applicants (4A)-2 at 1, Commitments 1-3.
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reviewed academic literature on corporate finance and has never been adopted or endorsed by

this Commission.159

Exelon anticipates that its financing of the Merger will consist of 53% equity and 47%

debt.160 The debt will be issued and serviced by Exelon (i.e., at the holding company level) and,

therefore, Exelon’s shareholders will bear the costs and default risk of this debt, as well as all

other debt issued at the Exelon level. None of the debt underlying Exelon’s financing of the

Merger will flow down to, or be reflected on, PHI’s or Pepco’s financial books of account.161 As

a consequence, the manner in which Exelon is financing the Merger has no bearing upon, and

will not affect, the rates paid by Pepco’s customers. To the contrary, after the Merger, Pepco’s

rates will be the same as those the Commission found to be just and reasonable in Formal Case

No. 1103.162 Going forward, Pepco’s rates will continue to be calculated using Pepco’s actual

capital structure and rate base.

Dr. Wilson contends that because Exelon will acquire PHI with a combination of equity

and debt, Exelon will realize a “finance cost savings that the Joint Applicants do not propose to

share with ratepayers.”163 Thus, by ignoring entirely the fact that Pepco’s rates will remain

unchanged and will not include any increment related to the premium that Exelon will pay – and

focusing on financing at the holding company level, which has no impact on Pepco’s retail rates

– Dr. Wilson alleges that Exelon will “recover” the acquisition premium paid for PHI’s stock.

Implicit in Dr. Wilson’s attenuated argument is the contention that the return on an equity

investment in PHI – and, through PHI, in Pepco – should not be determined by risk factors

159 Joint Applicants (3K): Lapson Rebuttal at 25:8-32:2.
160 Id. at 26:9-15; Joint Applicants (3F): Khouzami Rebuttal at 20:3-6.
161 Joint Applicants (3F): Khouzami Rebuttal at 21:12-18.
162 Id.
163 DCG (F): Wilson Direct at 12:13-15.
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specific to Pepco or upon returns of similarly situated companies, but, instead, on the way

Exelon might choose to finance the Merger.164

Dr. Wilson refused to acknowledge what is perfectly obvious from the structure of the

proposed Merger, namely, that Exelon is simply stepping into the shoes of PHI shareholders, and

that PHI itself has financed its equity investment in Pepco through a combination of debt and

equity.165 In fact, Exelon’s total capital structure is less leveraged than PHI’s existing capital

structure.166 More importantly, this Commission has not limited PHI’s right to earn a competitive

return on its investment in Pepco based on how PHI finances its ownership of Pepco’s equity or

the manner in which PHI shareholders may have financed their purchases of PHI stock.167 When

a double leverage adjustment comparable to Dr. Wilson’s proposal here was presented by the

Maryland Office of Peoples’ Counsel in a Pepco rate case before the Maryland Public Service

Commission, it was rejected.168

As previously noted, Dr. Wilson’s position ultimately depends on the success of his effort

to resuscitate the discredited double leverage argument. Underlying this argument is the

unsupportable hypothesis that the capital structure and cost of capital of a subsidiary should be

traced back to the composition of the capital and associated cost rates of its parent. In contrast to

that hypothesis, accepted principles of corporate finance posit that the cost of an enterprise’s

capital is determined by the way the enterprise uses that capital and not by the cost rates of the

164 Joint Applicants (3K): Lapson Rebuttal at 25:13-17.
165 Id. at 26:4-9.
166 See Joint Application, Exh. 2 at p. 44; Tr. at 2491:2-4 (Lapson Rejoinder).
167 Joint Applicants (3K): Lapson Rebuttal at 26:7-9.
168 In the Matter of the Application of Potomac Electric Power Company for Authority to Revise its Rates and
Charges for Electric Service and for Certain Rate Design Changes, Maryland Public Serv. Comm. Case No. 9092,
Order 81517 at pp. 64; 71-72 (Jul. 19, 2007). See Joint Applicants (3L): McGowan Rebuttal at 19:3-12.
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entities that supplied it.169 Ms. Lapson explained the implications of this accepted corporate

finance principle in the context of an Exelon investment in PHI:

Exelon, like any equity investor, chose to invest in PHI based in
part on its analysis of the returns it would receive from the PHI
utility subsidiaries and that those returns would be sufficient to
compensate Exelon for the risk of the investment in PHI. No
investor, however, believes that it is fair for its return to vary based
on how it financed its equity purchase.

In other words, if Dr. Wilson’s theory were reasonable,
corporations could, and indeed should, pay a higher dividend to
shareholders who purchase equity with cash and a lower dividend
to those stockholders who borrowed to purchase their shares. To
the contrary, of course, corporations pay the same dividend to all
to compensate investors for the risk of the investment. By the same
token, if Exelon were to receive a lower return because it used debt
to finance part of the interest in PHI, it would not be fully
compensated for the risk of the investment.170

Ms. Lapson’s cogent explanation of the flaws in Dr. Wilson’s argument mirror the

principles articulated by Dr. Roger A. Morin, whose proofs of the fallacy of the double leverage

argument comprise a full chapter in The New Regulatory Finance, his authoritative and widely

accepted treatise on utility corporate finance. In that text, Dr. Morin explained:

The double leverage argument violates the core notion that an
investment’s required return depends on its particular risks. The
Double Leverage approach has no place in regulatory practice and
should be discarded.171

Dr. Morin further observed that the double leverage argument violates fundamental doctrines

established by the United State Supreme Court for determining a utility’s fair rate of return:

The Hope and Bluefield doctrines have made clear that the relevant
considerations in calculating a company’s cost of capital are the
alternatives available to investors and the specific costs and risks
associated with those alternatives. The specific source of funding

169 Joint Applicants (3K): Lapson Rebuttal at 27:22- 28:2.
170 Id. at 28:3-15.
171 ROGER A. MORIN, THE NEW REGULATORY FINANCE, 528 (Public Utility Reports, Inc. 2006).
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and the cost of those funds to the investor are irrelevant
considerations.172

Not only has Dr. Wilson based his proposed adjustment on the theoretically and factually

unsupportable double leverage argument, he has compounded his error by adding a new twist

that would substantially inflate the financial impact of his proposed adjustment. Even the very

few advocates of the discredited double leverage theory acknowledge that the standard model

seeks to impute the “all-in” weighted average cost of a parent’s capital to the cost of equity of its

subsidiary. Dr. Wilson, in contrast, asserts that Exelon’s overall weighted average cost of capital

should be ignored and, instead, derives his proposed adjustment based on the projected cost rates

of specific debt financings that he alleges should be assumed to underlie Exelon’s investment in

PHI.173

The cost of specific, individual financings by Exelon is irrelevant to the cost of capital of

Pepco for two reasons. First, as previously explained, an investment in Pepco should be based on

the risk of the investment in that enterprise and not on the cost rates of the sources of funds used

to make the investment. Second, there is no theoretical or factual basis to associate the cost rates

of specific debt financings by Exelon with Exelon’s investment in PHI and, through PHI, to

Pepco. By doing so, Dr. Wilson improperly discounted the ample equity component in Exelon’s

corporate capital structure and assumed, contrary to fact, that specific debt issuances support

Exelon’s equity investment in PHI and Pepco.174 Contrary to that assumption, Exelon is

investing in the Merger with its full capital structure – not just the debt issuances that occur

closest in time to the Merger – as Ms. Lapson explained:

172 Id. at 523.
173 See Joint Applicants (3K): Lapson Rebuttal at 30:7-15.
174 See id. at 31:19-32:2.
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The existence of a relatively large amount of equity capital that
Exelon built up by retaining earnings, selling assets, and issuing
common stock in earlier transactions provides the base supporting
Exelon’s ability to employ some incremental debt at this time. It
was a series of financial decisions, actions and inactions taken over
a very long period of time that led to the particular financial
structure that exists today. A very material part of the transaction
has been pre-funded by Exelon with recent issuances of equity
capital, the committed conversion to equity of its mandatorily
convertible debenture issuance, and with the proceeds of the sale
of generation assets whose ownership had been supported by
Exelon equity. For all these reasons, Dr. Wilson’s argument and
his proposed rate credit should be rejected.175

In his Direct Testimony, Dr. Wilson proposed that his double leverage adjustment be

implemented by imposing a rate credit of approximately $50 million annually for approximately

three years.176 Under Dr. Wilson’s initial approach, Pepco would be forced to forfeit

approximately $150 million in total. However, without any intervening factors or new

information, Dr. Wilson exploited the opportunity afforded by his Supplemental Direct

Testimony to dramatically enlarge his proposed remedy to a level that would be even more

financially crippling to Pepco. Specifically, he proposed that, in lieu of a $50 million per year

rate credit for three years, Pepco should accrue $50 million per year in rate base offsets over five

years that, upon reaching a cumulative offset of $250 million, would remain in effect for an

additional 15 years.177 That unprecedented adjustment would reduce Pepco’s revenues (and,

correspondingly, its cash flows) by more than $500 million over the 20-year period the rate base

offset would be in effect. Even on a present value basis (i.e., stating the 20-year revenue effect in

175 Id. at 30:22-31:11.
176 DCG (F)-1 at 1 and 3 of 4; see also Joint Applicants (3L)-1.
177 See Tr. at 2842:20-2843:7 (McGowan Rejoinder).
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dollars of 2015 value), the adjustment would total in excess of $300 million.178 This would

increase the value of Dr. Wilson’s double leverage penalty by $150 million.179

Dr. Wilson’s proposed adjustment would undoubtedly debilitate Pepco, which had only

$49.5 million in net income from its District of Columbia operations over the twelve months

ending June 30, 2014. In fact, over just the first five to six years that Dr. Wilson’s proposal

would be in place, this adjustment alone would erase approximately 25% of Pepco’s earnings

and leave it starved for the cash flow it needs to operate its business and continue to invest in

infrastructure improvements that all stakeholders agree should be made.180

In summary, Dr. Wilson’s contention that the manner by which Exelon finances the

acquisition of PHI stock will yield excess profits and, in that way, allegedly allow Exelon to

recover the premium it is paying for PHI’s equity is erroneous and unsupported. His proposal is

based on a discredited theory that is contrary to accepted principles of corporate finance and

attempts an end-run the core principles and policies that this Commission employs to determine a

utility’s cost of capital based on the risk profile and cost of capital of the utility itself. Dr.

Wilson’s proposed double leverage adjustment should, therefore, be rejected.

4. The Merger will Result in a Stronger and More Financially Sound District
of Columbia Utility.

The Joint Applicants have proposed several measures to ensure that the Merger

financially strengthens Pepco. Some of these include robust ring-fencing, especially the

commitment not to rollover or refinance PHI long-term debt,181 commitments on minimum

178 Tr. at 2843:8-12 (McGowan Rejoinder).
179 Joint Applicants (3L)-1. Mr. McGowan initially calculated Dr. Wilson’s double leverage penalty to be $150
million.
180 Tr. at 2843:12-19 (McGowan Rejoinder).
181 Joint Applicants (4A)-2 at 7, Commitment 47.
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equity levels for dividends,182 commitments on not pushing down goodwill,183 and a commitment

to a tax indemnification provision.184 All these ensure that Pepco will not be harmed by the

Merger and will likely be financially stronger.185

Post-Merger, Pepco will be part of a larger enterprise and, in that way, gain access to a

number of additional resources, including the financial strength of Exelon.186 Exelon is

financially strong, and it is committed to protecting today’s value and growing long-term value

for its customers, employees, investors and the communities it serves.187 Moreover, while Exelon

is a diversified energy company that includes generation and competitive power businesses,

Exelon has the resources, experience and broadly diversified exposure to multiple energy

markets to effectively mitigate market risks in its generation and other non-regulated

businesses.188 Exelon’s financial strength is recognized by the financial community, and

whatever residual risk results from Exelon’s unregulated business will be completely mitigated

through a “gold standard” of ring-fencing measures.

The credit rating agencies have recognized that the Merger will financially strengthen

Pepco. For example, in a January 29, 2015 credit opinion, Moody’s Investors Service concluded

that Pepco’s “Merger into Exelon’s family [is] viewed positively.”189 Moody’s goes on to state:

MERGER WITH EXELON IS CREDIT POSITIVE

Pepco's parent, PHI, is expected to close on its merger with Exelon
in the second half of 2015. For now, we think Q3 is a good target
although we are less focused on the timing and more on the

182 Id. at 10, Commitment 61.
183 Id. at 1, Commitment 1.
184 Id. at 17, Commitment 91.
185 Joint Applicants (4K): Lapson Feb. 17 Supp. Direct at 4:5-5:7; Tr. at 2843:20-2844:7 (McGowan Rejoinder).
186 Joint Applicants (A): Crane Direct at 5:22-6:1.
187 Id. at 10:23-11:2.
188 Joint Applicants (3A): Crane Rebuttal at 5:24-6:11.
189 CONFIDENTIAL JA-17 at 1 of 7. Consistent with the practice established during the evidentiary hearing,
CONFIDENTIAL JA-17 and 18 remain confidential; however, the information contained within the quoted portions
in this Initial Brief is in the public record. See Tr. at 2764:9-2772:3 (Woolridge Cross).
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merger's regulatory conditions and commitments. We think being a
part of the larger and more diverse Exelon corporate family will
benefit Pepco because specific regulatory commitments will be
made as part of the merger proceeding, and because Exelon's larger
suite of T&D utilities will provide relief to PHI's increasingly
untenable dividend policy.190

In April 2015, Fitch also affirmed Pepco’s ratings, concluding that “[t]he pending merger

between PHI and [Exelon]…would provide a stronger, better capitalized parent company with

far greater financial flexibility. Moreover, Fitch anticipates Pepco to benefit from improved

operating efficiency and lower costs as result of the merger.”191 In the report Fitch opined that

“Fitch considers the pending merger to be credit positive.”192 Fitch noted that “[t]he inability to

close the [Exelon] merger … could … result in lower ratings.”193

Mr. Rigby echoed Fitch’s conclusion that the failure to close the Merger could have a

negative impact on Pepco. He testified:

Pepco … [has] delayed the filing of base rate proceedings while
the Merger is pending. Given the continuing level of investment at
Pepco, coupled with the delay in filing a base rate case, Pepco is
forgoing the recovery of prudently incurred costs, as well as
additional earnings during the pendency of the Merger proceeding.
PHI can reasonably adopt this approach because it believes there is
significant value to the Merger with Exelon in the form of, among
other things, greater financial strength. Should the Merger not go
forward, however, PHI and Pepco will be in a less robust financial
condition and less able to deliver benefits comparable to those
proposed in the Merger.194

In addition, Ms. Lapson confirmed that Pepco is in no danger of losing access to adequate

equity funding as a result of the Merger.195 The fact that there is not a formal legal requirement

in Commitment 35 requiring Exelon to fund PHI and Pepco “is really not relevant to whether

190 Id. at 3 of 7.
191 CONFIDENTIAL JA-18 at 5 of 9.
192 Id.
193 Id. at 1 of 9.
194 Joint Applicants (3B): Rigby Rebuttal at 9:4-13.
195 Tr. at 2483:5-8 (Lapson Rejoinder).
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Exelon will fund capital into PHI and Pepco.”196 Today, while PHI does not have a formal legal

requirement to fund Pepco, it funds Pepco because it has an expectation that the Commission

will allow a just and reasonable return on that invested capital.197 Exelon will have the same

motivation. Indeed, it would be illogical for Exelon to purchase PHI if it did not intend to

continue to make equity investments in PHI that will allow Pepco to grow, while providing a just

and reasonable return to Exelon, thus fulfilling the expectations of Exelon’s investors.198 In fact,

the published financial statements of Exelon’s utility subsidiaries demonstrate that Exelon has

infused equity into its utility subsidiaries over and above their retained earnings and has not

withheld any growth capital investment for them.199

Even if Exelon were unwilling or unable to fund PHI and Pepco, they would still have

access to adequate equity capital. Pepco’s primary source of equity would be its retained

earnings.200 In the event those retained earnings were insufficient due to Pepco’s large capital

budget, PHI and Pepco could issue preferred stock.201 After the Merger, PHI and Pepco will have

no preferred stock outstanding and the issuance of preferred stock would provide a source of

funds for capital expenditures.202 As a result, there is no validity to AOBA witness Oliver’s

argument that because the ring-fencing measures proposed by the Joint Applicants do not require

an equity infusion by Exelon to PHI and Pepco, Pepco will be unable to meet its capital

requirements.203

196 Tr. at 2483:9-12 (Lapson Rejoinder).
197 Tr. at 2483:9-2484:5 (Lapson Rejoinder).
198 Tr. at 2484:6-15 (Lapson Rejoinder).
199 Tr. at 2485:17-2486:5 (Lapson Rejoinder).
200 Tr. at 2484:20-2485:1 (Lapson Rejoinder).
201 Tr. at 2485:1-9 (Lapson Rejoinder).
202 Tr. at 2485:10-13 (Lapson Rejoinder).
203 AOBA (2A): Oliver Supp. Direct at 50:13-52:4.
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i. OPC’s Proposals Will Weaken Pepco’s Financial Condition.

Several of the OPC and intervenor proposals, if adopted, would pose a risk of financially

adverse consequences to Pepco and its customers.204 Principal among these are OPC’s

recommendation for an additional rate moratorium of at least three years, which, if implemented

will weaken Pepco financially.205

OPC’s proposed rate moratorium is in addition to the moratorium that District of

Columbia customers have already realized resulting from Pepco’s decision not to file a rate case

during the pendency of the Merger proceeding. Pepco continues to invest millions of dollars

annually in infrastructure and reliability improvements for its customers. If Pepco was subject to

an additional three-year moratorium and continued to invest, based on its current capital forecast,

Pepco’s return on equity would fall to approximately 3.2% by the end of December 2018.206

Such a result is unreasonable, and Pepco should be allowed to request timely recovery of the

investments it is making in its infrastructure. An additional rate moratorium of any duration

would put pressure on investments and spending at Pepco, and would make any incremental

increases in investment levels very challenging. This has potential implications not only for

customer service, but also for the economy of the District of Columbia since infrastructure

investment is a regional economic-development engine.207

Experience has shown that a utility may undergo real financial erosion due to a stay-out

agreement or multi-year rate freeze, a fact of which investors and credit rating analysts are well

aware.208 Standard & Poor’s utility rating criteria clearly state that the timely recovery of costs to

204 Joint Applicants (3K): Lapson Rebuttal at 23:17-18.
205 OPC (A): Dismukes Direct at 30:3-7; 135:13-17.
206 Joint Applicants (3L): McGowan Rebuttal at 17:9-11.
207 Id. at 17:7-17.
208 Joint Applicants (3K): Lapson Rebuttal at 24:4-7.



52

avoid cash flow volatility is an important rating criterion.209 If Pepco suffers a higher cost of

capital as the result of an unfavorable reaction by the financial community due to a mandated

rate freeze, those costs would also eventually affect customers and rates.210

OPC’s proposal here is not comparable to the 30-month extension of a cap on Pepco’s

distribution rates agreed to in the settlement in Formal Case No. 1002, for several reasons.211 At

the time of the settlement in Formal Case 1002, Pepco had already entered into a rate cap, which

was extended, not originated, in that proceeding.212 Rather, the rate freeze reflected the recent

restructuring of PHI’s utilities, including the sale of generation assets, and the sharing of the

proceeds from that sale.213 Further, the rate cap at issue in Formal Case 1002 predated the

extensive investments in reliability and infrastructure improvement in which Pepco is currently

engaged, and which, if a rate moratorium were instituted in this proceeding, could lead to rate

shock in the future when Pepco must recover the cost of these investments.214 Because the facts

in this proceeding do not support the imposition of an additional rate moratorium, OPC’s

proposal should be rejected.

ii. DCG’s Proposals Will also Weaken Pepco’s Financial Condition.

DCG proposed that an extraordinary array of requirements be imposed before the Merger

is approved. Joint Applicants witness McGowan conservatively estimated that the total costs of

the initial DCG proposals would be between $900 million and $1.1 billion without accounting

for Dr. Wilson’s substantial increase in his double leverage penalty.215 Taking into account the

209 Id. at 24:7-22.
210 Id. at 25:5-7.
211 Formal Case No. 1002, Order No. 12395 at P 5.
212 Id. at P. 70.
213 In the Matter of the Investigation into Electric Service Market Competition and Regulatory Practices, Formal
Case No. 945, Order No. 11576 at pp. 1-3; 25-28 (1999).
214 Joint Applicants (3L): McGowan Rebuttal at 17:17-18:1.
215 Id. at 3:20-22.
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double leveraging penalty, which would increase this estimate by about $150 million, raises the

amount to a total of between $1.05 billion and $1.25 billion.216 This tabulation did not include

the additional costs that will be incurred associated with other DCG recommendations that

cannot be readily estimated, such as additional regulatory requirements and DCG’s unspecified

increase in the CIF.217

The cost impact of DCG’s total recommendation is approximately 21-25 times218 the

annual earnings of the Pepco-DC distribution operations and over approximately 75-89 times219

the total net synergies of $14 million the transaction will generate for Pepco’s District of

Columbia customers during the first five years after the Merger. DCG’s position is unrealistic

and unreasonable, and an attempt to impose through this proceeding an extraordinary number of

conditions that bear no relationship to the Merger’s actual economics, and are not supported by

the Commission’s prior decisions concerning the benefits required to establish that the Merger is

in the public interest. Due the existence of “most favored nation” clauses in the Joint Applicants’

settlements in New Jersey, Delaware and Maryland, if DCG’s recommendations were

implemented PHI-wide the total cost to the Joint Applicants would be between approximately

$7.35 billion and $8.75 billion.220 If adopted, DCG’s requirements would likely impact Pepco’s

credit metrics, thereby leading to a downgrade of Pepco’s credit rating. Further, DCG’s position

does not explain how the Joint Applicants would earn a return on the cost of complying with

DCG’s proposed conditions. However, as DCG Witness Chambers stated during the evidentiary

216 See Joint Applicants (3L)-1.
217 Id. at 4:2-6.
218 $1,050 million divided by $49.5 million and $1,250 million divided by $49.5 million.
219 $1,050 million divided by $14 million; $1,250 million divided by $14 million.
220 Because, based on number of customers served, the District of Columbia constitutes 14% of PHI’s total customer
base, the extension of similar treatment to the other jurisdictions would result in benefits of over 7 times those
approved in the District. See Joint Applicants (3L): McGowan Rebuttal at 5:8-11. Seven times $1.05 billion equals
$7.35 billion and 7 times $1.25 billion equal $8.75 billion.



54

hearings, the Joint Applicants should receive a return on the costs of completing projects such as

those DCG is proposing in this proceeding.221 However, DCG’s position on cost recovery on its

proposed projects is not clear. Simply stated, the DCG proposals are unrealistic, unreasonable

and would weaken Pepco’s financial condition. They should be rejected.

5. The Merger will have a Positive Impact on the Economy of the District of
Columbia.

The $33.75 million CIF and the strengthened reliability commitments of the Joint

Applicants will also create significant benefits for the District of Columbia’s economy. Using the

IMPLAN social accounting economic model – the same model used by the Mayor’s Power Line

Undergrounding Task Force and District of Columbia and regional entities222 – Dr. Tierney

calculated that the changes in economic activity associated with the CIF and enhanced reliability

will lead to $168.4 million to $260.5 million in overall economic value to the District of

Columbia and 1,506 to 2,407 new job-years.223

The substantial range in the projected economic benefits arising from these Merger

commitments is attributable to three possible scenarios Dr. Tierney used to illustrate the effects

of how the Commission might determine to spend the CIF, i.e., a bill credit to each customer, a

bill credit to low-income customers, or spending in the form of energy efficiency measures based

on the current programs of the District of Columbia’s SEU, as shown in the following table:

221 Tr. at 3176:18-3178:11 (Commission Cross of Chambers).
222 See Joint Applicants’ Exhibit G-(2) (listing use of IMPLAN by Mayor’s Office and other District and regional
entities).
223 One full time job-year is equivalent to one full-time job lasting one year or two half-time jobs lasting one year.
As Dr. Tierney explained, her use of jobs and job-years was consistent with normal conventions in reporting
employment information. See Joint Applicants (3G): Tierney Rebuttal at 16:10-17:4; n.22.
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Table SFT-5224

Economic Benefits Resulting from the Merger:
Applicants’ Customer Investment Fund and Enhanced Reliability Commitments for Pepco in the

District of Columbia:
Net Present Value (2014 $)

Customer Investment Fund

Enhanced
Reliability

Commitments

Total
Economic
Benefits

Assuming a
$52.95 per

Customer Credit
on Each

Customer’s
Utility Bill

Assuming the
Funds are
Spent on
Energy

Efficiency
Measures

Assuming a
Credit on Low-

Income
Residential
Customers’
Utility Bill

Jobs 149 1,050 176 1,357 1,506 – 2,407

Value Added
(NPV,
2014$)

$46.0 million $138.0 million $53.4 million $122.4 million $168.4 –
$260.5 million

Incremental
Tax

Revenues
(NPV,
2014$)

$1.1 million $5.7 million $1.5 million $5.1 million $6.2 – 10.8
million

As Dr. Tierney explained, spending the CIF on energy efficiency results in a substantially larger

economic impact and more job-years associated with the purchase and installation of more

energy efficient appliances or equipment.225

Notably, the critiques of Dr. Tierney’s analysis focused primarily on her reliance on the

reliability commitments of the Joint Applicants, and did not undermine the use of IMPLAN or

her actual economic modeling.226 Dr. Tierney also explained that her analysis was conservative

224 Joint Applicants (G): Tierney Direct at 37:8-9.
225 Id. at 33:11-36:14.
226 See, e.g., Tr. at 2220:12-2221:16 (Tierney Cross) (explaining her understanding of the Joint Applicants’
commitment beyond EQSS standards); Joint Applicants (3G): Tierney Rebuttal at 16:5-25:16 (discussing technical
objections relating to analysis, including economic leakage); Tr. at 2282:12-2284:6 (Tierney Cross) (discussing
rationale for inclusion of direct and indirect economic benefits calculated by IMPLAN); Tr. at 2349:10-2351:15
(Tierney Cross) (explaining why use of Department of Energy ICE calculator for estimating benefits from improved
reliability in the District is appropriate). On cross-examination, Dr. Tierney also provided additional background on
IMPLAN and its underlying database of U.S. government economic data. See Tr. at 2300:14-2307:15 (Tierney
Cross).
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in that she did not include significant additional benefits arising from the Merger which could

not be easily quantified.227

The Joint Applicants have made further commitments to ensure that the Merger will

result in substantial positive economic benefits. As described below, these commitments – which

include good-faith effort to hire 102 unionized employees by Pepco and transferring certain non-

regulated operations to the District of Columbia – are expected to result in the Merger being job

positive. These jobs will be in addition to the 1,506 to 2,407 job-years in the District of

Columbia projected by Dr. Tierney to flow from the broader economic benefits of the CIF and

customer savings associated with the Joint Applicants’ reliability commitments. The Merger is

also expected to produce incremental tax revenues to the District of Columbia of between $6.2

million to $10.8 million.228 Also after the Merger, the Joint Applicants estimated that the total

District of Columbia tax paid by the Joint Applicants will increase.229

The Joint Applicants have expanded upon these economic benefits through specific

commitments to maintain PHI’s supplier diversity programs230 and PHI’s charitable giving. With

respect to the latter, the Joint Applicants have committed to continue that charitable contribution

and support for at least ten years following consummation of the Merger at an annual average of

at least $1.6 million.231

227 Joint Applicants (3G): Tierney Rebuttal at 11:10-16:4 (discussing intevenor assertions regarding scope of
analysis and providing examples of benefits not included in analysis).
228 Joint Applicants (4G): Tierney Feb. 17 Supp. Direct Testimony, at 4 (Table SFT-(G4)-1; Tr. at 2133:1-4
(Commission Cross of Khouzami).
229 Tr. at 2133;1-14 (Commission Cross of Khouzami).
230 Joint Applicants (4A)-2 at 4of 17, Commitment 20.
231 Id. at 4of 17, Commitment 22.
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i. The Merger will Result in Positive Job Growth in the District of
Columbia.

The Joint Applicants anticipate the Merger will be job positive for the District of

Columbia generally for several reasons. First, Exelon has committed that for a period of two

years following consummation of the Merger, there will be no net reductions in the employment

levels of Pepco due to involuntary attrition as a result of the Merger integration process.232 For

this two-year period, Exelon will also provide current and former employees at Pepco

compensation and benefit packages that, in the aggregate, are at least as favorable as the

compensation and benefit packages provided immediately before the effective date of the

Merger.233 Second, the Joint Applicants will make good-faith efforts to hire an additional 102

union employees in the District of Columbia within the first two years after the Merger.234 These

employees are expected to fill District of Columbia utility field operations positions.235 There is

no guarantee that these additional hires would occur at Pepco without the Merger.236

Exelon will also honor all Pepco and Delmarva Power & Light Co. (Delmarva) collective

bargaining agreements. As Mr. Rigby reported, Locals 210, 1238, 1307 and 1900 of the

International Brotherhood of Electrical Workers, which comprise all of the collective bargaining

units that represent employees of PHI, agree that the Merger is in the best interest of the PHI

utilities and their employees, and therefore fully support the Merger.237

232 Joint Applicants (C): O’Brien Direct at 16:18-21.
233 Id.
234 Joint Applicants (3F): Khouzami Rebuttal at 4:17-19.
235 Tr. at 2866:14-18 (McGowan Cross) (“So these are union employees that will be working in the utility operation.
So these would be cable splicers, field workers, overhead line workers, testers, substation workers, those types of
jobs. My understanding is it would be a lot of field force folks that work on reliability type projects, so linemen,
overhead crews, underground, those types of folks.”).
236 Tr. at 2867:1-4 (McGowan Cross) (“If the merger is not approved, we would put a hold on the process of moving
forward on this hire.”).
237 Joint Applicants (B): Rigby Direct at 11:7-13.
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Third, Exelon will move PHI’s competitive business unit, Pepco Energy Services, from

Arlington, Virginia into the PHI/Pepco Edison Place building within one year following

completion of the Merger. The competitive business unit will be on a separate floor from, and

will not have access to, the Pepco utility business unit. Once the move is completed, the

competitive business unit will absorb a portion of the rent and expenses of the PHI/Pepco Edison

Place building, thus also saving distribution customers money in the form of lower costs, and

therefore rates lower than they would have been absent the Merger.238

There will be some job reductions at PHI’s non-utility companies – primarily at PHISCo

– and it is these job reductions that in large part will lead to the synergy savings that will be

passed through to Pepco’s customers in future rate cases.239 As Mr. Khouzami explained, the job

reductions across the entire PHI enterprise are expected to approximate 257 positions, of which

57 are currently vacant. In light of this analysis, the Joint Applicants anticipate that the projected

job reductions are likely to be addressed through attrition and voluntary retirements, and not

through involuntary separation.240

Taken together, the two-year no involuntary attrition commitment, the limited number of

anticipated PHISCo job reductions, the positions associated with union hiring and transfer of

positions from Arlington, Virginia to the District of Columbia, and the 1,506 to 2,407 job-years

projected by Dr. Tierney associated with the CIF and the Joint Applicants’ reliability

commitments fully support the conclusion that the Merger will have a positive impact on

employment at Pepco, and be jobs positive for the District of Columbia overall.241

238 Joint Applicants (3L): McGowan Rebuttal at 6:3-11.
239 See Section VI.A.1, supra.
240 Joint Applicants (3F): Khouzami Rebuttal at 5:7-10; Tr. at 1841-42 (Khouzami Cross).
241 Id. at 4:14-5:13.
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ii. Exelon and Pepco are Proven Leaders in Promoting Workforce and
Supplier Diversity Efforts and Will Strengthen Pepco’s Charitable
Programs.

The Joint Applicants have deep commitments to the communities they serve. As part of

Exelon, Pepco will continue to play an important role in the economic growth of the District of

Columbia and remain a significant employer and responsible corporate citizen. As partners,

sharing best practices, Pepco’s workforce and supplier diversity efforts can only be strengthened.

Exelon has a longstanding track record of fully supporting the workforce and supplier

diversity efforts of its operating utility companies. This includes providing resources and sharing

best practices, experiences and expertise on how to promote these efforts.242 For example,

Exelon committed to maintaining BGE’s supplier diversity efforts following its merger with

Constellation and has followed through on that commitment.243 In 2013, Exelon made total

purchases with certified diverse suppliers worth $906 million.244

Like Exelon and BGE, PHI is a strong supporter of efforts to increase workforce and

supplier diversity, and Pepco will honor and maintain its commitments to existing diversity

programs after consummation of the Merger.245 PHI has received many accolades in the past two

years for its efforts in these areas, and its total company and utility-specific diverse spend

increased in 2013. Together, the combination of Exelon and PHI’s long-standing commitments

to diversity will ensure that the outstanding programs now in place will continue to improve and

foster a culture of diversity and inclusiveness.246

242 Joint Applicants (H): Butler Direct at 7:17-12:18.
243 Id. at 11:22-12:6.
244 Id. at 9:5-6.
245 Joint Applicants (4A)-2 at 4, Commitment 22.
246 Crane Direct at 11:8-14.
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The Merger will also strengthen Pepco’s commitment to charitable contributions and

community investment. Currently, PHI is not obligated to make any specific level of charitable

contributions.247 The Merger will strengthen PHI’s charitable and community involvement by

converting what are now voluntary charitable contributions into a binding commitment across

PHI’s service territory. As part of the Merger, Exelon commits that it and its subsidiaries shall,

during the ten-year period following the Merger, provide a minimum annual average of

charitable contributions and traditional local community support that exceeds the 2013 level of

$1.6 million across PHI’s service territories. In sum, post-Merger, Pepco will maintain its local

presence, and continue to play an important role in supporting the District of Columbia through

employment of local workers, effective supplier diversity programs, and robust charitable

contributions.

iii. The Merger Will Benefit Low-Income Customers.

The Joint Applicants have proposed commitments that provide direct benefits to low-

income customers. Mr. Crane testified that “Exelon is making commitments to maintain and

promote the PHI utilities’ low-income customer assistance, energy-efficiency and demand

response programs, and those commitments are separate and apart from the commitment to

create and fund the Customer Investment Fund.”248 Dr. Tierney’s economic analysis evidences

the Joint Applicants’ recognition of the importance of providing low-income assistance, as she

identifies the benefits of low-income bill credits.249

In addition, Mr. McGowan explains that following consummation of the Merger, Joint

Applicants commit that Pepco will continue to support and operate the Commission-approved

247 Joint Applicants (3B): Rigby Rebuttal at 7:8-12.
248 Joint Applicants (A): Crane Direct at 13:8-11.
249 Joint Applicants (G): Tierney Direct at 33:11-36:14.
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Residential Aid Discount program to provide reduced rates to eligible customers and to work

with the District of Columbia Sustainable Energy Utility to achieve a model for sustainability

from which low-income customers could benefit.250 During the hearing, Mr. McGowan

highlighted additional aspects of the Joint Applicants’ proposal that create benefits for Pepco’s

District of Columbia low-income customers:

Q. Does Exelon commit that, after consummation of the
merger, either – Exelon shareholders will either directly or through
PHI or PEPCO provide financial assistance to low-income
customers in the District of Columbia?

A. I think the answer is yes. If you look at, number one, the
upfront CIF payment, the 33.75 [million dollars], goes to all
customers. That's providing support to them.

The green sustainable bank that is proposed in the Maryland
settlement is a PHI-wide program which provides -- allocation for
the District is around $7 million. There's a carve-out for 20 percent
of that to multi affordable housing programs.

And I think also the fact that, you know, as part of this merger,
there are synergy savings -- we've talked about the net $14 million
for the first five years and $7 million every year thereafter -- is
going to lower customer bills.

So all those, although they -- most of these impact all customers,
are helping low-income customers.251

While parties have attempted to minimize the importance of the Joint Applicants’

commitments to low-income customers, arguing that they are nothing more than a continuation

of the status quo, the record establishes otherwise. Following consummation of the Merger, low-

income customers should expect immediate benefits from the CIF as well as future sustained

relief in the form of rates that are lower than they otherwise would have been absent the Merger.

250 Joint Applicants (3L): McGowan Rebuttal at 20:4-6, 20:12-17.
251 Tr. at 2990:6-2991:6 (McGowan Cross).
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B. Factor 2: The Transaction’s Effect on Utility Management and
Administrative Operations.

1. The Joint Applicants Commit that PHI and Pepco Will Continue to
Maintain their Local Presence in the District of Columbia.

The Joint Applicants have proposed several commitments to ensure that the Merger will

not affect access to and accountability of the management of PHI and Pepco, but will instead

improve utility management through the identification and application of management best

practices. In Formal Case No. 951, the Commission conditioned its approval of the merger

between Pepco and Conectiv on a requirement that, post-merger, the utility’s “administrative

base include[s] corporate personnel knowledgeable with respect to the needs and interests of the

District of Columbia and accountable to the Commission for all services provided … in the

District.”252 The Joint Applicants have committed that following the consummation of the

Merger, PHI and Pepco will continue to maintain their local presence in the District of

Columbia. Commitment 10 ensures that PHI and Pepco will continue to maintain their

headquarters at Edison Place in Washington, D.C.253 In addition, the Joint Applicants commit

that PHI will maintain appropriate levels of senior management at its District of Columbia

headquarters,254 including PHI’s President and CEO, CFO, and other officers.255 These

commitments ensure that the Commission and stakeholders will continue to have access to those

senior-level individuals making decisions that impact customers within the District of

Columbia.256 As stated by Mr. Crane, “the Merger will not create multiple tiers of management

that have to be penetrated to access the decision-makers in the organization.”257 Rather,

252 Formal Case No. 951, Order No. 11075 at p. 81.
253 Joint Applicants (4A)-2 at 3, Commitment 10.
254 Id. at Commitment 12.
255 Id. at Commitment 11.
256 Id. at Commitment 13.
257 Joint Applicants (A): Crane Direct at 21:18-10.
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following the Merger, Pepco, PHI and Exelon Utilities will remain “accessible and accountable

to regulators in the District of Columbia as well as all other applicable jurisdictions.”258

2. Decision Making for PHI and Pepco Will Continue at the Local Level.

The Joint Applicants have committed that Pepco’s Regional President will “continue to

provide a strong local connection and maintain relationships within the District of Columbia.”259

Further, the Joint Applicants’ Commitment 24 provides a description of the manner in which

Pepco and PHI’s local priorities, responses and budgets will continue to be determined at the

local level. First, they commit that PHI’s senior management “will continue to establish priorities

and respond to local conditions as it does today.”260 Second, they commit that “PHI’s local

management will continue to have the authority and responsibility to provide input into the

development of Pepco’s capital and operating and maintenance expense budgets and implement

the approved budgets.”261 Finally, they clarify that “[w]hile Pepco’s budgets will be reviewed by

Exelon’s CEO and Executive Committee, they will have to be approved by the PHI board of

directors.”262

i. PHI and Pepco Will Control Decisions Impacting their Budgets,
Rate Proceedings, and Other Matters that Impact District of
Columbia Customers.

Exelon’s current management structure provides that the senior management of each of

its subsidiary utilities has the authority to develop its business plan and O&M budget. While

such plans and budgets are reviewed at the Exelon Utilities and Exelon levels by Mr. O’Brien,

Mr. Crane, and the Executive Committee of Exelon, it is the individual utility boards that have

258 Id. at 21:9-12.
259 Joint Applicants (4A)-2 at 3, Commitment 14.
260 Id. at 4, Commitment 24.
261 Id.
262 Id.
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ultimate approval authority of both.263 As Mr. O’Brien stated, “I can attest that Exelon maintains

and respects local utility management and control, including the explicit role for local utility

management in developing business plans and budgets.”264 He explained during the evidentiary

hearings that Exelon’s current subsidiary utilities develop their budgets within their operating

companies. Similarly, Mr. Butler, BGE’s CEO explained:

We, BGE, have a process in place from a budgeting standpoint.
The number one objective for BGE is to meet the reliability
standards and improve customer satisfaction. . . .

[W]e then share them with -- we being BGE -- with the Exelon
Utilities' organization, ComEd and PECO. We share not for
seeking approval from them, but input from our colleagues as to
our -- at BGE, have we missed any critical points that you're
focused or we're not focused on. And then we come together as
CEOs and chief operating officers to have that discussion.265

Following the Merger, the PHI board of directors will have the same authority to approve

its utility subsidiary budgets and business plans that they have today, and the same authority that

Exelon’s utility subsidiaries currently have. As with Exelon’s utilities, while the CEO of Exelon

Utilities, Mr. O’Brien, will review the proposed PHI utility budgets, and while the aggregated

budgets will be approved by the Exelon board as part of Exelon’s overarching budget, PHI’s

board of directors will have final approval over its utility budgets and business plans. Mr.

O’Brien stated that in his 32 years of experience as the CEO of PECO and then at Exelon

Utilities, the Exelon board of directors have neither overridden a budget approved by a utility

board of directors, nor vetoed the Exelon budget, explaining that “[i]f the Exelon board vetoed

the Exelon budget, then Exelon can’t move forward until it has a budget that’s approved.”266 In

263 Joint Applicants (C): O’Brien Direct at 8:1-4.
264 Joint Applicants (3C): O’Brien Rebuttal at 15:22-16:2.
265 Tr. at 1202:12-15 and 1202:20-1203:5 (Commission Cross of Butler).
266 Id. at 918:14-919:8.
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addition to plans and budgets, PHI and Pepco will retain local control of decisions such as when

and how to file a rate proceeding, including the testimony to be presented in such a

proceeding,267 and the management of activity following a major event.268

ii. Decision-Making Authority Will Be Clearly Delineated in Formal
Documents.

The Joint Applicants’ Commitment 27 states that, following the Merger, the authority and

responsibility delegated to PHI’s local management “will be clearly delineated in two formal,

written documents consisting of a statement of Corporate Governance Principles and a

Delegation of Authority … [that] will demarcate, among other things, levels of expenditures and

defined categories of decisions that can be authorized solely by the utility’s CEO or by the utility

CEO with utility board of directors’ approval.”269 A copy of a proposed Delegation of Authority

(DOA) for PHI was provided as Joint Applicants Exhibit (3C)-5, attached to Mr. O’Brien’s

Rebuttal Testimony.270 Decisions such as the issuance or redemption of debt, the construction of

a substation, energy procurement contracts, and the sale or divestiture of assets including real

estate would be governed by the final DOA following the close of the Merger.271

iii. The Joint Applicants have Committed to a Management Structure
to Ensure Local Control for PHI and Pepco.

In his Rebuttal Testimony, Mr. O’Brien described the proposed management structure to

ensure local control for PHI and Pepco. PHI will have a seven-member board of directors.272 At

least three members must be independent, as defined by New York Stock Exchange rules, and of

the four remaining directors, at least one will be selected from the officers or employees of PHI

267 Tr. at 1074:9-1075:2 (Commission Cross of O’Brien).
268 Id. at 1080:22-1082:7.
269 Joint Applicants (4A)-2 at 5, Commitment 27.
270 This chart was also provided as part of Joint Applicants (4A)-2 at 13.
271 Id.
272 Joint Applicants (4A)-2 at 6, Commitment 38.
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or a PHI subsidiary.273 The PHI board will also include three outside directors from the service

territories of PHI’s three utility subsidiaries.274 The PHI board will select Pepco’s board of

directors, and the Pepco board will choose Pepco’s officers.275 PHI’s officers will include a

President/CEO (Mr. David Velazquez will serve in this role following the Merger), Chief

Financial Officer and Treasurer.276 Each of PHI’s utilities will retain its Regional President, who

will continue the role he or she currently plays in the management of each utility.277

The CEOs of BGE, ComEd and PECO are currently members of Exelon’s Management

Executive Committee. Following the close of the Merger, the CEO of PHI will also become a

member of that Committee. As stated in Joint Applicants’ Commitment 25, the members of the

Management Executive Committee, including PHI’s CEO following the Merger, “will continue

to meet with Exelon’s CEO, Mr. Crane, at least monthly and have direct and frequent access to

him and other members of Exelon’s senior management team.”278

The above provisions will ensure that PHI and Pepco retain local management and

control of their operations, which Exelon believes is critical to the successful management of its

utility subsidiaries.279 As Mr. O’Brien testified, “[w]e [at Exelon] know from experience that

responsiveness to local needs can be assured most effectively by the people who are most

familiar with the business and the drivers for reliability and customer satisfaction and the means

to achieved improved scores.”280 Exelon does not exercise “hierarchical control” over its

273 Id.
274 Id.
275 Joint Applicants (3C): O’Brien Rebuttal at 14:8-11.
276 Id. at 14:12-15.
277 Id. at 14:15-18.
278 Id. at 15:3-10.
279 Id. at 9:6-7.
280 Id. at 11:5-8.
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subsidiary utilities,281 but rather provides them with additional resources, including the

development of best practices as discussed below, to improve their ability to provide safe,

reliable and efficient service to their customers. Following the close of the Merger, PHI and

Pepco will enjoy those benefits while maintaining its local presence and control in the District of

Columbia.

3. As a Result of the Merger, Pepco will be Part of the Exelon Family with a
Record of Experience in Creating Top Quartile Operating Utilities.

The Exelon Utilities organization, the implementation of the Exelon Management

Model282 and the sharing of best practices will drive overall improved and cost-effective utility

operational performance at Pepco following the Merger.283 Exelon Utilities and the Management

Model already have a proven track record of supporting operational excellence at PECO, ComEd

and most recently BGE. The sharing of best practices and implementation of the Management

Model following the Exelon-Constellation merger in 2012 have helped BGE achieve

uncontroverted high performance in safety and reliability. The Joint Applicants expect that

Pepco and its customers will benefit similarly following the Merger.

i. The Exelon Utilities Organization Provides a Structure to Share
Knowledge, Experience and Best Practices with Pepco.

Formed in connection with the 2012 Exelon-Constellation merger, Exelon Utilities was

developed by Exelon to facilitate the distribution of knowledge, expertise and sharing of best

practices across all of Exelon’s utilities.284 Exelon Utilities is an operational organization, not a

legal entity.285 It is led by Mr. Denis O’Brien, and is staffed by approximately 40-50 individuals

281 Id. at 16:1-2.
282 Specifically, the Exelon Utilities Management Model (Management Model).
283 Joint Applicants (C): O’Brien Direct at 10:1-11.
284 Id. at 9:19-21.
285 Id. at 9:2-3; see also Tr. at 994:10-11 (O’Brien Cross).
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who facilitate operational excellence at Exelon’s utilities.286 Under the current organizational

reporting structure, each of Exelon’s utility company CEOs report directly to Mr. O’Brien.287

Post-Merger, PHI’s CEO, David Velazquez, will also report directly to Mr. O’Brien.288 The

reporting relationship of Pepco’s Regional President, Donna Cooper, will not change after the

Merger.289

Exelon Utilities works with the individual utilities to identify precedents and best

practices that should be deployed across the utilities.290 In addition, Exelon Utilities facilitates

collaboration to achieve superior operational performance. As Mr. O’Brien noted,

This is around putting some systems, some management systems in
place, keeping that engagement, engaging the same folks to strive
to a different level of performance. . . . It’s about engaging the
organization to strive to high levels of performance, to work
collaboratively with their peers across the other companies.291

As a member of the Exelon family of utilities, Pepco will be able to share in these benefits

following the close of the Merger.

ii. The Exelon Management Model and Best Practices Will Improve
the Performance of Pepco.

The implementation of the Management Model and the sharing of best practices at Pepco

is critical to realizing the benefits expected from the Merger, including the reliability

commitments.292 The Management Model is a tool used to assign responsibility and

286 Tr. at 987:18-19 and 988:6-7 (O’Brien Cross); JA-49 at 2 of 2.
287 JA-49 at 2 of 2. (Other reporting units supporting Exelon Utilities include: Strategy & Compliance, Utility
Oversight and Utility Planning & Performance).
288 PSC-1; see also Tr. at 989:19-21 (O’Brien Cross) (“I will be overseeing PHI; Dave Velazquez will be the CEO,
and he will have the oversight of the three companies that you mentioned [Pepco, Delmarva and ACE].”)
289 Joint Applicants (B): Rigby Direct at 6:18-7:5.
290 Joint Applicants (C): O’Brien Direct at 9:12-17.
291 Tr. at 1104:1-5 and 1104:12-15 (Commission Cross of O’Brien).
292 Joint Applicants (C): O’Brien Direct at 4:2-4; Tr. at 997:1-5 (O’Brien Cross).
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accountability to develop the processes necessary to high levels of performance.293 In other

words, it is the management system in place to define and drive high operating and financial

performance across Exelon’s utilities.294 The Management Model encompasses multiple system-

wide core functions (such as Operate and Restore, Customer Care, Cost Management, Safety,

and System Performance), each of which are directed by senior leaders and staffed by managers

leading the particular functional area at each utility, with over 3,800 policies, programs,

processes and procedures that document the output of the Management Model.295

Pepco will receive the benefits associated with implementing the discipline and rigor of

the management system embodied in the Management Model. In addition, the process by which

Pepco will be integrated into the Management Model requires detailed analysis, including:

“look[ing] at what [Exelon Utilities] would determine to be a best practice or a standard of

excellence, determin[ing] where the gaps are between the new utility, and decid[ing] which of

those gaps create the most value and which should be -- how they should be prioritized and

executed.”296

Specifically, and as Mr. O’Brien observed, the sharing of best practices encompasses

both sharing knowledge from within Exelon’s three utilities and knowledge from the outside:

What I’ve found early in my tenure is if we could just get the three
companies to perform at the highest level of the three in each area,
we could make significant improvements in performance. As we
grow, we have been reaching outside ourselves, meaning the three,
to the industry, in some areas outside of the industry relative to
folks that perform high in other industries.297

293 Tr. at 1207:16-19 (Commission Cross of Butler).
294 Tr. at 974:7-12 (O’Brien Cross).
295 CONFIDENTIAL JA-48 at 2 of 166.
296 Tr. at 1293:4-12 (Alden Cross).
297 Tr. at 996:8-16 (O’Brien Cross).
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While some parties questioned the value of the sharing of best practices, it has been Exelon’s

experience that individual utilities cannot identify and implement best practices as effectively or

efficiently on their own or through the use of an outside consultant.298 As Mark Alden, Exelon’s

Vice President, Utility Oversight and Integration, explained,

You can hire a consultant to do anything. I think we have the
wherewithal within the company, the horsepower within the
Exelon Utilities, to do just about anything that a consultant could
do for us in this area, and the implementation management controls
in place to ensure that it gets applied and implemented at the
utility.299

As Mr. Alden further noted, using reclosers as an example: “I think the uniqueness that comes

along with the Exelon program is you’ve got three large utilities that all have . . . engineers that

have learned quite a bit about how to effectively deploy, saturate, operate, install efficiencies in

the way you do that.”300

The PECO/Unicom and Exelon/Constellation mergers provide a myriad of examples of

the successful sharing of best practices.301 Mr. O’Brien, who was directly involved in the

integration and sharing of best practices following both transactions, confirmed that “[a]fter both

mergers, the utilities of the merged company became stronger organizations, improved their

reliability metrics and had enhanced ability to provide our customers high-quality service.”302

Exelon expects the same will be true for PHI’s utilities following the Merger.303 While Exelon

has preliminarily identified some potential best practices it expects to implement at Pepco post-

Merger, there are many other areas where best practices may be identified once the companies

298 Tr. at 1357:20-1358:20 (Commission Cross of Alden); Tr. at 1005:13-1006:8 (O’Brien Cross).
299 Tr. at 1358:4-11 (Commission Cross of Alden).
300 Tr. at 1355:15-22 (Commission Cross of Alden).
301 Joint Applicants (C): O’Brien Direct at 13:18-22.
302 Id. at 13:14-17.
303 See Tr. at 1286:5-1287:2 and 1295:10-15 (Alden Cross) (Mr. Alden would attribute “the majority, if not all,” of
the SAIDI improvement from 107 minutes to 90 minutes to expected identification and deployment of best practices
to Pepco and implementation of the Exelon Management Model post-Merger).
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are combined and the type of detailed analysis discussed above is completed, that Exelon expects

will result in improved reliability and enhanced customer service and satisfaction for Pepco and

its customers.304

iii. The BGE Experience Demonstrates the Effectiveness of Exelon’s
Management Model and Best Practices.

BGE’s experience following the Exelon/Constellation merger provides the Commission

with a real-world example of the benefits attainable through joining the Exelon family of

utilities. Since 2012, BGE has experienced significant improvements in its reliability metrics.305

The implementation of the Management Model and the sharing of best practices played a part in

BGE’s achievement, in 2013, the first full year following the Exelon-Constellation merger, of the

best reliability performance in its history – both in terms of fewer outages and shorter outage

duration,306 performance which continued into 2014.307

Critically, these reliability improvements were accomplished without any increases in

BGE’s capital or O&M budgets.308 Also, BGE is now fully aligned with ComEd and PECO in its

304 Tr. at 1293:13-16 (Alden Cross) (referencing the best practices identified in Joint Applicants (3D): Alden
Rebuttal at 5:1-23); see also Joint Applicants (3C): O’Brien Rebuttal at 6:10-13 (“Based on its preliminary analyses,
Exelon is confident that substantial benefits will accrue to Pepco and its customers by identifying and deploying best
practices through the disciplined management approach facilitated by the Management Model.”)
305 Joint Applicants (H): Butler Direct at 5:20-21; Joint Applicants (D): Alden Direct at 5:12-18 (including Joint
Applicants (D)-1).
306 Joint Applicants (H): Butler Direct at 5:21-23; see also Tr. at 1198:22-1199:7 (Commission Cross of Butler)
(“I’ve been serving as CEO for one year and one month now. And what we’ve seen is a steady progression, an
improvement of BGE’s reliability, safety and customer satisfaction. And those were all, I believe, directly
connected to not only the commitments made, but the focus in serving our customers.”); Tr. at 123814-17 (Alden
Cross) (“I don’t think there’s any doubt that there’s a tremendous amount of benefit and acceleration in [BGE’s]
improvement that took place as a result of the merger.”)
307 JA-50 at 3 of 4; Tr. at 1360:17-19 (Alden Cross) (“I know BGE had their best reliability performance ever last
year.”)
308 Joint Applicants (D): Alden Direct at 6:2-8.
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response to major storms, which facilitates the deployment of Exelon utility crews quickly and

safely between the utility service territories.309

BGE’s enhanced reliability is also reflected in other metrics, such as the Customer

Satisfaction Index, which also improved following Exelon’s acquisition of BGE.310 In fact,

BGE’s metrics for reliability, safety, cost and customer satisfaction improved from near the

bottom in those performance categories in 2011 (23rd among a peer group of 25 comparable

electric companies) to 4th by 2013.311 The J.D. Power 2013 rankings of best utilities show that

BGE improved to sixth place in customer satisfaction from 11th place the year before.312 Just as

Exelon has worked with BGE and the Maryland Commission to achieve improved service for

BGE’s customers, it will do the same for Pepco’s customers in the District of Columbia.

Finally, in addition to improved performance at BGE, BGE’s shared service company

costs actually were $10 million less in the first full year after the merger than they were in the

last full year before the merger. Mr. Khouzami testified that in 2011, the last full year before the

Exelon/Constellation merger, BGE’s shared services costs were $106 million. In 2013, the first

full year after the Merger, those costs reduced to $96 million.313

309 Id. at 6:11-15 and 7:16-20. Between 2012 and 2013, the average time to restore service to BGE customers who
sustained an interruption was reduced by 29.4 percent ; which, as Mr. Alden explained, was due to a combination of
“work that had been done prior to the [Exelon-Constellation] merger as well as an acceleration that took place in that
improvement as a result of the merger itself.” Tr. at 1237:4-11 (Alden Cross).
310 Joint Applicants (D): Alden Direct at 6.
311 Joint Applicants (3D): O’Brien Rebuttal at 3:11-13.
312 Id. at 3:14-16.
313 Tr. at 2097:1-8 (Commissioner Cross of Khouzami).
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C. Factor 3: The Transaction’s Effect on Public Safety and the Safety and
Reliability of Services.

1. The Merger Will Result in Improved Reliability Performance in the
District of Columbia.

Under Title 34, § 1101 of the District of Columbia Code, “[e]very public utility doing

business within the District of Columbia is required to furnish service and facilities reasonably

safe and adequate and in all respects just and reasonable.”314 In addition, under the

Commission’s EQSS, the utility “shall not exceed the reliability performance standards

established for the following indices, calculated using District of Columbia data: SAIFI and

SAIDI (stated in hours),”315 which are set forth in Section 3603.11 of the EQSS. Mr. Alden

testified that “We have an obligation to the meet the EQSS standards and we’ll do what it takes

to do that.”316 Thus, the Merger will allow Exelon and Pepco to combine resources, knowledge

and experience to expand on the success that Pepco recently has experienced and meet the EQSS

requirements on an annual basis.

In Formal Case No. 951, in which the Commission defined the public interest standard,

with respect to quality and reliability of service, the Commission framed the issue as “whether

the merger will have an adverse impact on the reliability and quality of service provided in the

District of Columbia.”317 During the hearing in this matter, OPC witness Mara framed the public

interest inquiry as whether “consumers would be able to see reliability equal to or better than

what they would get with the existing utility company.”318 Contrary to the suggestion of some

parties that the Merger will result in less reliability,319 the Joint Applicants’ stated intention to

314 D.C. Code Ann. § 34-1101(a) (2015).
315 15 D.C.M.R. §3603.10.
316 Tr. at 1138:14-15 (Alden Cross).
317 Formal Case No. 951, Order No. 11075 at 85.
318 Tr. at 3199:9-13 (Mara Cross).
319 OPC (B): Mara Direct at 24:71-16, 32:12-14; DCG (2B): Chang Supp. Direct at 2:17-20
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meet the Commission-imposed annual reliability standards should remove any doubt that the

Merger will not have an adverse impact on reliability in the District of Columbia. To the

contrary, the Merger will enable Pepco to build on its recent success and progress.

In addition to the Joint Applicants’ recognition of Pepco’s ongoing obligation and its

stated intention to meet the Commission-mandated EQSS on an annual basis, the Merger offers

additional benefits for District of Columbia customers. Beyond anything that has been required

in prior mergers considered by the Commission, the Joint Applicants are also proposing an

independent three-pronged reliability performance commitment,320 which, as a whole, provides

benefits that otherwise would not be available absent the Merger:

• Reliability performance in the District of Columbia to meet or exceed the three-
year average of the Commission’s EQSS annual targets for the years 2018 to
2020.321 Specifically, the Joint Applicants commit that Pepco will achieve a
SAIFI of 0.66 interruptions and a SAIDI of 90 minutes.322

• A cap on the aggregate reliability-driven capital and O&M spending levels for the
period 2015 to 2020.323

• A voluntary 50 basis point reduction to the return on equity that Pepco would
otherwise be entitled to in its first distribution rate case filed after January 1,
2021, to the extent that the reliability performance targets are not met.324

The Joint Applicants have conditioned the commitment on there being no changes in law,

regulations, or extreme weather events requiring increases in reliability-related spending to

restore service and facilities or variations in the schedule of the DC PLUG that are outside of

Pepco’s control.325 The conditions identified do not dilute the commitment as suggested by

320 Tr. at 1378:7-16 (Gausman Rejoinder); Tr. at 3199:19-3201:10 (Mara Cross).
321 Joint Applicants (4B): Alden Feb. 17 Supp. Direct at 2:12, Table 1.
322 Joint Applicants (4A)-2 at 2, Commitment 7.
323 Joint Applicants (4A)-2 at 2, Commitment 7, Table 1.
324 Joint Applicants (4A)-2 at 3, Commitment 8.
325 Joint Applicants (4A)-2 at 2, Commitment 7. The DC PLUG schedule to which the Joint Applicants refer is that
which is referenced in the February 17, 2015 Supplemental Direct Testimony of Mark Alden at page 3, n.2 (Formal
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certain parties, but rather serve as a recognition that events outside Pepco’s control could impact

its ability to meet the proposed three-pronged reliability commitment.326 The argument that

Pepco should assume all risks for actions taken by others is unreasonable and should not be

given any weight.

2. The Joint Applicants Are Committed to an Independent, Enforceable
Reliability Commitment to Meet a Three-Year Average of Annually
Improving SAIFI and SAIDI Levels that Meet or Exceed the Commission-
Mandated EQSS Targets.

As part of its three-pronged reliability commitment, Pepco’s District of Columbia

customers can expect average reliability performance for the period 2018 through 2020 that is

equal to or better than the three-year average EQSS reliability performance measured over the

same period. A comparison of the Joint Applicants’ commitment to the annual EQSS targets was

provided by Mr. Alden in his February 17 Supplemental Direct Testimony:327

Table 1:

Joint Applicants’ Reliability Performance Commitment

SAIFI '18 '19 '20
Merger

Commitment
3 yr. avg. ('18 –'20)

Jt. Applicant’s
Commitment 0.74 0.66 0.58 0.66

Interruptions

SAIDI '18 '19 '20
Merger

Commitment
3 yr. avg. ('18 –'20)

Jt. Applicant’s
Commitment 99 89 81 90

Minutes

Case No. 1116, Pepco and DDOT's Ninety Day Supplemental Report to the Joint Underground Infrastructure
Improvement Projects Plan (Filed February 10, 2015)) not the schedule referenced in Joint Applicants (4A)-2.
326 The Joint Applicants recognize that Pepco’s obligation to meet the Commission-mandated EQSS does not
include conditions such as timely completion of scheduled DC PLUG work. It is important to note that under the
EQSS there are no pre-established spending constraints similar to those included in the Joint Applicants’ three-
pronged commitment. The commitment to achieve or exceed a three-year average of the Commission’s reliability
performance targets coupled with a restriction on spending justifies the inclusion of the conditions set forth in the
reliability commitment.
327 Joint Applicants (4D): Alden Feb. 17 Supp. Direct at 2:10-18.
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Table 2:

District of Columbia EQSS Standard

SAIFI '18 '19 '20 EQSS standard
3 yr. avg. ('18 –'20)

EQSS
standard 0.95 0.92 0.89 0.92

Interruptions

SAIDI '18 '19 '20 EQSS standard
3 yr. avg. ('18 –'20)

EQSS
standard 99 89 81 90

Minutes

As a result, the proposed commitment, coupled with Mr. Alden’s acknowledgement that Pepco

must meet the annual EQSS, establishes that reliability performance post-Merger will be equal to

or better than that which can be expected if Pepco were to remain a stand-alone company.

OPC witness Mara, however, argued that the Commission has already rejected an

averaging approach in setting the EQSS standards, and therefore any commitment that relies on

an averaging is not in the public interest.328 Because the Joint Applicants’ proposal here includes

an averaging of continuously improving targets, it should address any concerns the Commission

raised in the EQSS proceeding. The Commission’s order in the EQSS proceeding is clear that the

Commission did not desire standards that would reset annually based on actual historical

performance because such a procedure could reward poor performance by making the standards

less stringent in subsequent years.329 Mr. Mara acknowledges that the Joint Applicants are not

proposing to reset performance targets based on past, actual performance.330 Rather, the Joint

Applicants’ proposal is based on a three-year average of increasingly demanding future

reliability targets. In addition, this prong of the Merger commitment should not be scrutinized

328 OPC (B): Mara Direct at 15:8-10.
329 JA-51 at 21 of 30.
330 Tr. at 3211:3-20 (Mara Cross).
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independently of the Joint Applicants’ commitment to a voluntary financial penalty and set

spending levels.

3. The Joint Applicants’ Reliability Commitment Provides Direct Benefits in
the Form of Improved Reliability at Set Reliability-Related Capital and
O&M Spending Levels.

The Joint Applicants’ reliability commitment enhances the status quo by incorporating a

voluntary spending cap. If the Merger is approved, the Joint Applicants commit to a cap on the

aggregate reliability-driven capital and O&M spending levels for the period 2015 to 2020.331 As

Mr. Gausman points out, and as OPC witness Mara conceded during the hearing, Pepco’s current

obligation to meet the Commission’s EQSS targets does not include pre-established spending

constraints.332 Any suggestion that the spending cap provides no benefit would require

establishing with substantial evidence that Pepco’s compliance with the EQSS standards within

budgeted levels is a Commission-mandated requirement or a foregone conclusion. There is,

however, no evidentiary support for either proposition.333 In fact, Mr. Gausman spoke at length

regarding Pepco’s ability to meet its reliability-related EQSS obligations within the stated

spending levels on a stand-alone basis.334

Mr. Gausman noted that from the time that the Commission established EQSS standards,

Pepco has consistently made clear that the EQSS set a “very aggressive, forward-looking set of

331 The reliability-related capital and O&M spending cap is a District of Columbia-related commitment and is not
intended to be applied to Pepco on a system-wide basis. With respect to the System Scheduled Maintenance, which
appears in Commitment 7 as a system-wide number, the District of Columbia allocated portion of the budgeted
spending caps and the actual spending would be determined in a future rate proceedings for purposes of evaluating
whether the commitment has been met. Joint Applicants (4E): Gausman Feb. 17, 2015 Supp. Dir. at 1-4.
332 Tr. at 1379:8-13 (Gausman Rejoinder); Tr. at 3203:15-31 (Mara Cross).
333 OPC witness Mara attempts to find support for this notion in statements Mr. Gausman made in Formal Case No.
1103. Mr. Mara claims that “Pepco has stated its reliability spending with the Five Year plan will ‘Achieve the
annual average of 3% improvement in SAIFI and 9% improvement in SAIDI that is required in the EQSS through
the year 2020.’” OPC (B): Mara Direct at 11:15-16. The plain language of Mr. Gausman’s testimony in Formal
Case No. 1003 establishes otherwise. In that case, Mr. Gausman did not make a definitive statement as to whether
Pepco would meet the EQSS and, as Mr. Mara conceded during the hearing, Mr. Gausman’s discussion did not
involve any statement regarding spending beyond 2017. See OPC (B)-6; Tr. at 3219:3-18 (Mara Cross).
334 Joint Applicants (3E): Gausman Rebuttal at 5:11-13:8.
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reliability targets for Pepco”335 and that, while Pepco expected it could achieve the SAIFI targets

during the period through 2020, the SAIDI levels were a real concern.336 Mr. Gausman explained

that Pepco’s achievement of the “the EQSS SAIDI standard may very well require an increase in

expenditures, and that is a concern as we move out further into the lower values of SAIDI.”337

This is a concern that was recognized by OPC as far back as the EQSS proceeding.338 While

Pepco has made great strides in improving its reliability performance since the passage of the

EQSS reliability targets, including in 2014, such improvement does not guarantee future

performance improvements, let alone within budgeted spending levels. In fact, during the

hearing, Mr. Gausman testified that after a company achieves overall system improvement such

as that which Pepco has achieved, it becomes increasingly difficult to continue to realize even

minimal SAIDI and SAIFI improvements at the dollar levels forecasted to be spent.339 Mr.

Gausman explained that as reliability performance improves, a company must continue to incur

costs to ensure that the reliability improvements achieved are not lost, even if overall system

performance does not improve over current levels.340

For example, while the performance of feeders on Pepco’s system between 2011 and

2013 continued to improve each year, overall system performance improved at a slower pace

while Pepco’s capital expenditures continued to increase.341 Specifically, in 2011, Pepco incurred

$15.3 million in reliability-related capital investments on various feeders identified in its

335 Tr. at 1377:5-7 (Gausman Rejoinder).
336 Tr. at 1377:10-15 (Gausman Rejoinder).
337 Tr. at 1379:12-19 (Gausman Rejoinder).
338 OPC stated in its Comments of the Office of People’s Counsel on Chapter 36 Quality of Service Standards that
“In response to Pepco’s argument that the SAIDI and SAIFI and levels may not be reasonably achievable, the
Commission modified the EQSS to allow Pepco to request the Commission reevaluate the benchmark levels for
2016-2020 and thereafter.” JA-35 at 4 of 7.
339 Tr. at 1379:8-1380:3 (Gausman Rejoinder).
340 Joint Applicants (3E): Gausman Rebuttal at 11:15-12:4.
341 Id. at 12:4-17.
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Reliability Enhancement Plan that translated into 57% and 64% feeder-specific improvement in

SAIFI and SAIDI, respectively, and 24% and 22% total system improvement in SAIFI and

SAIDI, respectively. In 2013, Pepco invested nearly $35 million in reliability-related feeder

work that translated into 47% and 59% feeder-specific improvement in SAIFI and SAIDI,

respectively, but a more modest 11% and 10% total system improvement in SAIFI and SAIDI,

respectively.342 In other words, as physical improvements are completed on more of the feeders

in the Pepco distribution system, reliability-related spending produces smaller incremental

improvements in overall system reliability.

Pepco’s concerns regarding the aggressive nature of the EQSS targets is what gave rise to

the Commission including a provision allowing Pepco to seek reevaluation of the standards no

earlier than June 30, 2015.343 In the EQSS proceeding, the Commission incorporated into the

regulations a review process “to determine Pepco’s progress toward meeting” an expectation of

first quartile performance.344 It also “retained authority to modify the Benchmark Regulations

should [it] find the need to do so.”345 The combination of PHI and Exelon will bring Pepco into a

family of top performing utilities with a record of achieving first quartile reliability performance

while controlling spending through the implementation of the process, procedures and

accountability mechanisms embodied in the Exelon Management Model and the sharing of best

practices.346 This Merger gives Pepco the confidence that it does not hold on a stand-alone basis

that it will achieve the current EQSS targets now and in the future.

342 Joint Applicants (3E): Gausman Rebuttal at 12:16-17.
343 Id. at 8:1-13.
344 Id. at 8:1-13 citing In the Matter of the Joint Application of Pepco and New RC Inc. for Authorization and
Approval of Merger Transaction, Formal Case No. 1002,Order No. 16626 at ¶25 (Nov. 20, 2011).
345 Id.
346 The Exelon Management Model and Best Practices are discussed under Factor 2.
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4. The Joint Applicants Have Aligned their Interests with that of District of
Columbia Customers by Agreeing to a Voluntary Financial Penalty if
Pepco Fails to Achieve the Reliability Performance Set Forth in the
Reliability Commitment.

Unlike the Commission’s EQSS regulations, the reliability commitment also includes an

automatic voluntary financial penalty if the level of reliability improvement proposed is not

achieved for either SAIFI or SAIDI.347 The commitment calls for a 50 basis point reduction to

the return on equity to which Pepco would otherwise be entitled in its next electric distribution

rate case filed after January 1, 2021 if either target is not met.348 The financial penalty proposed

could be as much as about $5.6 million annually, which is a meaningful amount for Pepco-

DC.349 This penalty, if imposed, would be in addition to any penalty that the Commission could

otherwise choose to impose under its existing regulations and it would remain in place until such

time as Pepco successfully obtains a Commission order approving new rates that end the return

on equity penalty.350

5. Following Consummation of the Merger, District of Columbia Customers
will Experience Direct and Traceable Benefits from Enhanced Storm
Restoration Capabilities.

Following the Merger, Pepco will have access to more extensive Exelon utility resources

for storm restoration. Together, Exelon’s sister utilities form a broad regional network with the

ability to dedicate and mobilize storm restoration resources, thereby reducing reliance on third-

party mutual-assistance programs.351 As Mr. Alden explained in his Direct Testimony, under

utility mutual assistance agreements, there is no guarantee that other utilities will provide

resources during or after a storm event, particularly when those other utilities may also be facing

347 Joint Applicants (4A)-2 at 3, Commitment 8.
348 Id.
349 Joint Applicants (3F): Khouzami Rebuttal at 23:11-13.
350 The fact that the Commission must approve elimination of the ROE penalty addresses any concerns raised by
parties regarding Pepco’s ability to time rate case filings to minimize the effects of the penalty.
351 Tr. at 1225:9-1226:4 (Commission Cross of Butler).
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a large number of actual or potential outages from a large regional storm. In fact, Pepco

experienced this first-hand in August 2011 after Hurricane Irene when Pepco requested

assistance through mutual assistance agreements of 450 FTEs and received only 124 FTEs.352 By

contrast, Exelon utilities are committed to making their storm restoration resources available to

their affiliates on a priority basis and are able to pre-position Exelon affiliated crews before

actual storm events to ensure that those crews are ready to go to work immediately.353 As Mr.

Butler explained,

[W]hat I have experienced as CEO of BGE is that, prior to even
implementing or executing on a mutual assistance agreement, we,
as the utilities, we help out each other as the Exelon family readily.
So as an example of that, in January of 2014 through the ice storm
at PECO, BGE was on-site assisting our sister utility prior to any
mutual assistance arriving. And we were able to go right there and
participate and get customers restored sooner because of the
Exelon utility family.354

The post-Merger enterprise will have substantially greater combined resources to respond

promptly and effectively to major storms and other emergencies.355 As shown on Joint

Applicants (3D)-1 to Mr. Alden’s Rebuttal Testimony, in the past ten years, the vast majority of

major weather events (approximately 75%) affected only one Exelon or PHI utility.356

Since joining the Exelon family of utilities, BGE and its customers have experienced

first-hand the benefit of access to emergency response assistance from Exelon’s utilities during

both the Derecho and in advance of Superstorm Sandy.357 The fact that Pepco’s service territory

is geographically contiguous or close to the service territories of PECO and BGE will allow BGE

352 Joint Applicants (3E): Gausman Rebuttal at 17:17-23. (A second request for 300 FTEs during Hurricane Irene
yielded only 213 FTEs.)
353 Joint Applicants (D): Alden Direct at 7:6-15.
354 Tr. at 1225:9-19 (Commission Cross of Butler).
355 Joint Applicants (A): Crane Direct at 11:1-2; Joint Applicants (B): Rigby Direct at 9:14-17.
356 Joint Applicants (3D): Alden Rebuttal at 7:13-17.
357 Joint Applicants (H): Butler Direct at 6:8-15.
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and PECO crews to respond quickly to events in Pepco’s service territory to assist Pepco’s crews

in expeditiously restoring power to District of Columbia customers.358

These enhanced emergency response assistance benefits will be made possible, at least in

part, by the implementation of common procedures shared across Exelon’s and PHI’s utilities

post-Merger, such “lock out” and “tag out” (LOTO) procedures. Pepco’s customers will directly

benefit from a common LOTO procedure through the elimination or reduction of training and

preparatory hours resulting in faster restoration and reduction in overall outage duration,359 and

elimination of time spent on permitting, assistance and supervision of non-affiliate utility

crews.360 As Mr. Gausman explained, “[t]imely, adequate and efficient storm preparedness and

response cannot be downplayed as a benefit of this Merger.”361

6. The Joint Applicants Are Committed to Strong Cybersecurity and Public
Safety.

Following consummation of the Merger, the Commission can be assured that public and

workplace safety will continue to be a core value for PHI and Pepco.362 The evidence shows that

PHI and Exelon are aligned in this regard. In fact, Mr. O’Brien provided extensive testimony

regarding Exelon’s culture of safety and the various programs it successfully implements to

assess risks, track trends and develop corrective and preventative action plans at each of its

business units.363 Exelon’s commitment to safety is not limited to the workplace. Rather, Exelon

also has established plans and procedures that it has successfully implemented in order to

358 Id. at 7:8-13.
359 Joint Applicants (3E): Gausman Rebuttal at 16:22-17:2.
360 Tr. at 1029:9-13 (O’Brien Cross).
361 Joint Applicants (3E): Gausman Rebuttal at 18:5-6.
362 See Joint Applicants (A): Crane Direct at 7:17-19 (Exelon is “committed to maintaining the highest standards of
safety and reliability for our people, our customers and the communities in which we work.”); Joint Applicants (B):
Rigby Direct at 3:14 (“we make safety the most important part of everything we do.”).
363 Joint Applicants (2C): O’Brien Supp. Direct at 3:4-6:21.
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promote safety to its customers and the communities in which they work and reside.364 Such

programs include direct mailings to contractors, educational programs at schools, contractor

presentations concerning public electrical safety, on-line tools dedicated to information and tips

for consumers living within its service territories and the coordination with and training of first

responders related to handling electrical emergencies.365

Another important aspect of the Merger is the shared focus that Exelon and PHI have in

prioritizing cybersecurity at their operating utilities. As Commissioner Fort recognized during

the hearing, Mr. Rigby has “been a leader in the area of dealing with cyber security, and … PHI

has made it a priority.”366 During discussions with Commissioner Fort, Mr. Rigby recounted his

interaction with Mr. Crane and his view that Mr. Crane shared the same focus to be as prepared

as possible to meet cyber threats.367 If the Merger is approved, the District of Columbia can

expect a continued strong commitment at Pepco to public and workforce safety, as well as to

addressing potential ongoing cybersecurity threats.

D. Factor 4: The Risks Associated with All of the Joint Applicants’ Affiliated
Non-Jurisdictional Business Operations, including Nuclear Operations.

The Commission has held that customers must be “compensated for the risks inherent in

the companies’ decision to merge.”368 The evidence shows that Pepco and its customers face no

increased risk from the Merger in this regard. In fact, affiliation with Exelon will reduce risks

faced by Pepco’s customers.369 In addition, to the extent the Commission finds that there are

some risks inherent in the Joint Applicants’ decision to Merge, any such risks will be completely

364 Id. at 6:22-9:13.
365 Id.
366 Tr. at 847:6-11 (Rigby Cross).
367 Tr. at 847:15-848:7 (Rigby Cross).
368 Formal Case No. 951, Order No. 11075 at 18.
369 As discussed in Section VI.A.4, supra, as recently as January and April 2015, the credit rating agencies have
concluded that joining the Exelon family is viewed positively for Pepco.



84

eliminated by the ring-fencing measures the Joint Applicants will put in place.370 There similarly

is no risk that Pepco’s District of Columbia customers will bear any of the ongoing operational

or future decommissioning costs associated with Exelon’s nuclear facilities.

1. There Is No Increased Risk to Customers Resulting from Pepco’s
Affiliation with Exelon and its Subsidiaries Post-Merger.

i. The Investment Community Does Not View Exelon and its
Operating Subsidiaries as Any More Risky than PHI and its
Operating Subsidiaries.

Exelon is considered by investors to be no more risky than PHI and by many measures

Exelon’s operating subsidiaries are less risky than PHI’s operating subsidiaries. Each of Exelon’s

operating subsidiaries holds a solid investment-grade rating from each rating agency.371 Indeed,

investors consider Exelon as a whole and take into consideration many factors, including “the

size and diversity” of Exelon’s business mix, its “conservative financial policies with regard to

maintaining relatively low leverage and prudent decisions regarding dividend policy, and the

conservative stance that Exelon’s management has taken with regard to its business.”372

Since the announcement of the Merger, none of the three rating agencies – Moody’s,

Standard and Poor’s, and Fitch – placed a negative watch on or downgraded the ratings of PHI or

its utilities.373 Rather, the rating agencies view the Merger as credit positive for Pepco.374

This indicates that the rating agencies perceive no added risk of financial harm to PHI or

its utilities as a result of the Merger. In fact, the long-term issuer ratings of Exelon and PHI are

370 Joint Applicants (4A)-2 at 5-12, Commitments 28-72.
371 Joint Applicants (3K): Lapson Rebuttal at 5:11-14 (“[T]here is no real difference between the long-term credit
ratings of PHI and its utility subsidiaries and the long-term credit ratings of Exelon and its utility subsidiaries. In
other words, the Merger will not expose Pepco or its customers to any additional financial risks.”)
372 Id. at 11:5-9.
373 Joint Applicants (2K): Lapson Supp. Direct at 26:15-17.
374 See CONFIDENTIAL JA-17 at 1, 3 of 7; CONFIDENTIAL JA-18 at 1, 5 of 9.
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identical.375 Post-Merger, with the proposed ring-fencing measures in place, PHI and its utilities

likely will be treated much like BGE is now.376 Recently Fitch upgraded BGE’s credit rating to

BBB+, citing ring-fencing as one of the key rating drivers for the upgrade.377 Thus, Pepco’s

ratings will not be constrained to be identical, or narrowly tied, to the ratings of Exelon or

Exelon Generation Company, LLC (ExGen).378 Further support for this is evidenced by the fact

that, today, Exelon’s utility subsidiaries are not burdened by lower credit ratings because of the

business risk of Exelon; rather, BGE, PECO and ComEd “enjoy credit ratings that are either the

same or slightly higher than those of Pepco, [Delmarva and Atlantic City Electric Company

(ACE)].”379

In addition to comparable credit ratings, there is other objective market-driven evidence

that investors view Exelon and PHI to be similar in risk. For example, Exelon’s bond spreads and

credit default swap (CDS) spreads are also comparable to, and in some cases more favorable

than, those of PHI. With respect to bond spreads, “the interest rate spreads indicated in the bond

market to issue new bonds of PHI and Exelon are nearly identical demonstrating that investors,

bankers, and bond market professionals view the two companies as being of equivalent risk.”380

In fact, as of November 2014, the spreads on 10-year bonds as between Exelon and PHI

indicated that investors perceived PHI as more risky than Exelon.381 And, as of November 2014,

375 Joint Applicants (3K): Lapson Rebuttal at 7:9.
376 Joint Applicants (2K): Lapson Supp. Direct at 26:2-6.
377 See Fitch Downgrades Exelon Generation; Upgrades BGE; Revises ComEd’s Outlook to Positive, Apr. 29, 2015,
available at https://www.fitchratings.com/creditdesk/press_releases/detail.cfm?pr_id=983866. The upgrade to
BGE’s credit rating occurred on April 29, 2015, after the evidentiary hearing closed, and pursuant to Federal Rule of
Evidence 201, Joint Applicants respectfully request that the Commission take official notice of the upgrade. In the
same report Fitch downgraded ExGen to BBB, demonstrating conclusively that ring-fencing measures clearly
separate the credit ratings of the utility subsidiaries from that of Exelon’s unregulated businesses.
378 Joint Applicants (2K): Lapson Supp. Direct at 26:2-6.
379 Joint Applicants (3K): Lapson Rebuttal at 7:15-17 (emphasis omitted).
380 Id. at 8:21-23.
381 Id. at 9:5-9 (including Table 2).
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PHI’s CDS spread was greater than that of Exelon,382 evidencing that investors attached a

slightly higher risk of default to PHI than to Exelon.

Both OPC and Grid 2.0 speculate that PHI, Pepco and Pepco’s customers may be harmed

as a result of various purported risks faced by affiliation with Exelon if the Merger is

consummated.383 These claims, however, are unsubstantiated conjecture and not supported by

substantial evidence. Rather, the objective facts provide compelling evidence that Pepco will not

be increasing its relative “riskiness” through the Merger, and confirm Ms. Lapson’s conclusion:

“the Merger will not expose Pepco or its customers to any additional financial risks.”384

ii. The Joint Applicants’ Proposed Ring-Fencing Measures Insulate
Pepco from Any Perceived Risk of Harm Resulting from the
Merger.

Assuming for sake of argument that Pepco would face some minimal risk from an

affiliation with Exelon, any such risk will be adequately mitigated by the extensive and robust

ring-fencing measures that the Joint Applicants have agreed to implement for PHI and its

utilities, including Pepco, as conditions of the Merger.

The objective of the Joint Applicants’ proposed ring-fencing measures is to eliminate the

perceived risks associated with the acquisition of PHI by Exelon – namely, those associated with

Exelon’s non-regulated activities.385 Today, Pepco is not protected by any ring-fencing measures,

382 Id. at 10:12-15.
383 OPC (D): Woolridge Direct at 13:9-14:17; Grid 2.0 (A): Hempling Direct at 82:6-85:23. Both Dr. Woolridge and
Mr. Hempling ignore the fact that the rating agencies already take into account many of the “risks” raised. Joint
Applicants (3K): Lapson Rebuttal at 5:4-8. In addition, absent the Merger, PHI is free to invest in new enterprises
regardless of the strength of its balance sheet or the relative riskiness or geographic location of such new enterprises.
Accordingly, any “risks” Pepco may face resulting from unknown future acquisitions by Exelon are irrelevant as
Pepco faces those same risks today.
384 Joint Applicants (3K): Lapson Rebuttal at 5:13-14.
385 By ring-fencing PHI, the Joint Applicants have taken concrete steps to insure investors will view PHI and its
utility subsidiaries, including Pepco, on a stand-alone basis in the unlikely event of financial or operational distress
at Exelon or any of its non-PHI affiliates.
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and that will remain true in the absence of the Merger.386 In addition, no evidence has been

presented that demonstrates Pepco will in fact face any increased risk, financial or otherwise, as

a result of becoming a subsidiary of Exelon post-Merger. Instead, the credit rating agencies have

indicated that the effect of the Merger on Pepco will be credit positive. Nevertheless, the Joint

Applicants offered at the outset of the proceedings to implement rigorous ring-fencing for PHI

and Pepco. Such measures offer a new protection against potential harm and insulation from

perceived risk, and in some instances, provide an affirmative benefit to Pepco’s customers.387

Ring-fencing measures operate to preserve the viability of an operating subsidiary in the

unlikely event of its parent corporation experiencing corporate distress or entering bankruptcy.388

As Ms. Lapson explained, the Joint Applicants’ proposed package of ring-fencing measures

“represents the leading edge in utility ring-fencing, and it will become the industry standard for

providing the highest degree of protection going forward,”389 which “should give the

Commission a high degree of confidence that Pepco will be protected from any adverse effects

relating to affiliation with Exelon and its non-PHI affiliates.”390 The ring-fencing measures are

essentially the same as those adopted by the Maryland Public Service Commission for BGE

resulting from the Exelon-Constellation merger. Those measures were described by the

Maryland commission as the “gold” or even “platinum” standard in ring-fencing,391 and have

386 Tr. at 722:22-723:3 (Rigby Cross) (“I wouldn’t anticipate that Pepco or PHI on a stand-alone would introduce
ring-fencing unless, for some reason, we decided to get back into non-regulated generation.”)
387 See Tr. at 2045:18-2046:10 (Khouzami Cross); Joint Applicants (2K): Lapson Supp. Direct at 28:10-12.
388 Joint Applicants (2K): Lapson Supp. Direct at 5:14-16. As Ms. Lapson explained, a utility that is ring-fenced
from its parent is more likely to retain debt ratings based on its individual credit condition, thereby avoiding a
downgrade to the same rating as its weaker parent or affiliates. Id. at 10:4-7.
389 Joint Applicants (4K): Lapson Feb. 17 Supp. Direct at 3:7-9.
390 Id. at 3:12-14.
391 AOBA-11 at 84-85 of 122.
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been part of the structure that has yielded BGE credit ratings superior to Pepco, Delmarva, ACE,

or any other PHI entity.392

The proposed ring-fencing measures serve as a preventive measure to protect against

remote and perceived risks of the Merger. As Ms. Lapson explained, “substantive consolidation

of utilities is not really a very significant risk. It is so minor that I’m not aware of any case of

substantive consolidation of a utility that was not ring-fenced that did not have an SPE.

Substantive consolidation is just not happening [on] a regular basis.”393 Despite this fact, the

Joint Applicants have agreed to implement a robust package of ring-fencing commitments to

protect Pepco and its customers as a part of the Merger. Given the minimal risk of substantive

consolidation coupled with the “industry leading” ring-fencing protections offered by the Joint

Applicants, the possibility of Pepco being pulled involuntarily into a bankruptcy proceeding

post-Merger, i.e., substantive consolidation, with the ring-fencing conditions in place, as

proposed, is “infinitesimally low.”394

a. Pepco and its Customers Will Be Protected by Industry
Leading Ring-Fencing Measures as a Result of the Merger.

Ring-fencing is widely used in banking, real estate, leasing and the financial services

industries and there is vast experience in the financial marketplace and bankruptcy practice with

ring-fencing protections.395 Due to effective ring-fencing measures put in place at Portland

General Electric Company (Portland General) when Enron Corporation acquired the utility,

Portland General avoided harm and was not a party to its parent’s bankruptcy.396 The ring-

392 Joint Applicants (3K): Lapson Rebuttal at 6 (Table 1).
393 Tr. at 2595:20-2596:4 (Lapson Cross). Further, Ms. Lapson is not aware of “the bankruptcy or financial distress
of any U.S. investor-owned electric or gas utility that came as a result of the financial distress of a parent holding
company or an affiliate company.” Joint Applicants (3K): Lapson Rebuttal at 15:4-6.
394 Tr. at 2591:15-20 (Lapson Cross).
395 Joint Applicants (2K): Lapson Supp. Direct at 4:17-5:12.
396 Id. at 7:1-6.
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fencing measures proposed by the Joint Applicants “are far in excess of the measures that existed

at Portland General Electric.”397

The Joint Applicants’ ring-fencing commitments are comprehensive, detailed, specific,

and transparent. While it is plausible that one could suggest other additional or different ring-

fencing conditions, or variations upon these conditions, such additional conditions would not

afford Pepco or its customers any additional protections. The package of commitments proposed

will alleviate any real or perceived financial risk for Pepco of affiliation with Exelon and its non-

regulated businesses going forward. As Ms. Lapson stated, “we’re at the point right now of

diminishing returns. The longer this goes on, the less new and original material that comes to the

table.”398

Most importantly, the Joint Applicants’ proposed ring-fencing commitments will

maintain the stand-alone financial condition and the business and financial viability of PHI and

Pepco post-Merger.399 The measures include, among others: the creation of a bankruptcy-remote

SPE, restrictions on PHI’s ability to issue additional long-term debt, prohibitions on the payment

of dividends that would cause Pepco’s common equity to fall below 48%, and the transfer of

most of PHI’s non-regulated subsidiaries to Exelon or an Exelon affiliate so that they will be

outside the PHI ring-fence.400

397 Tr. at 2642:14-16 (Commission Cross of Lapson).
398 Tr. at 2507:21-2508:2 (Lapson Cross).
399 Joint Applicants (2K): Lapson Supp. Direct at 25:7-9. In addition, as Ms. Lapson confirmed, the Joint
Applicants’ proposed ring-fencing measures include all of the elements of the ring-fencing measures that protected
Portland General from consolidation in the bankruptcy of its parent Enron Corporation; indeed there are more and
stronger commitments here. Tr. at 2644:9-18 (Commission Cross of Lapson).
400 In addition, the Joint Applicants will insure that Pepco and its customers are protected from financial harm as a
result of the Merger by, among others, not applying “push-down” purchase accounting to PHI’s and Pepco’s books,
and ensuring no goodwill or other fair value adjustments will be recorded at Pepco post-Merger. Exhibit Joint
Applicants (4A)-2 at Commitments 1 and 2.
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At the most basic level, the creation of a bankruptcy-remote SPE for the purpose of

holding 100% of the interests in PHI and the PHI utilities will insulate Pepco from any potential

risks associated with Exelon’s non-regulated businesses.401 Despite this protection, DCG witness

Dr. Wilson raised a concern that Pepco will not be structurally separated from PHI by the

placement of an SPE between Pepco and PHI.402 Dr. Wilson presents no evidence as to what

additional protections such a separation would afford to Pepco and its customers. Dr. Wilson’s

proposal is unnecessary as the needed protection would be provided by the SPE interposed

between PHI and Exelon.403 As Ms. Lapson explained:

[B]ecause of the merger commitments and the reduction as a result
of the merger commitments in PHI’s debt going forward and PHI’s
commitment not to engage in other non-utility businesses in the
future, I don’t see any reason for ring-fencing between PHI and
Pepco. So I see no gain to be gotten, no justification, no reduction
in risk as a result of ring-fencing specifically at the Pepco level.404

Accordingly, Pepco does not need to be placed directly under an SPE to receive the benefits of

structural separation provided by the SPE that will own PHI. In addition, as discussed above,

Pepco is not currently ring-fenced or structurally separated from PHI, and, given the

insignificance of risks associated with Pepco’s current affiliation with PHI and the removal of

most of those risks following the Merger, a separate SPE for Pepco would serve no purpose after

the Merger.

In addition, the Commission can be assured that actions taken by the SPE ultimately

affecting the bankruptcy remoteness of PHI and Pepco will be carefully reviewed and require the

401 Exhibit Joint Applicants (4A)-2 at 5-6, Commitments 31, 32, 33 and 39.
402 DCG (2F): Wilson Supp. Direct at 15:19-16:4.
403 Joint Applicants (3K): Lapson Rebuttal at 17:8-11.
404 Tr. at 2488:7-15 (Lapson Rejoinder).
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assent of multiple parties independent of Exelon’s influence.405 Specifically, a voluntary petition

of bankruptcy by the SPE or PHI will require not only the unanimous vote of the SPE board of

directors (including the independent director), but also the affirmative vote of the holder of the

Golden Share.406 A bankruptcy filing by PHI will also require the unanimous vote of the PHI

board of directors, including its three independent directors. As Ms. Lapson concluded, “the

presence of the SPE, the required vote by the independent director of the SPE, and the required

affirmative consent by the holder of the Golden Share will greatly reduce any possibility of a

voluntary bankruptcy filing by either the SPE or PHI ….”407

Moreover, two of the Joint Applicants’ commitments will protect Pepco’s stand-alone

financial condition from any harm post-Merger: (1) “Pepco will not pay dividends to its parent

company if, immediately after the dividend payment, its common equity level would fall below

48%, as equity levels are calculated under the ratemaking precedents of the Commission”;408 and

(2) “Pepco shall not make any distribution to its parent if Pepco’s corporate issuer or senior

unsecured credit rating, or its equivalent, is rated by any of the three major credit rating agencies

below investment grade.”409 The Joint Applicants determined 48% was a reasonable equity ratio,

405 Exhibit Joint Applicants (4A)-2 at 6, Commitment 36 (“One of the four SPE directors will be an independent
director, who will be an employee of an administration company in the business of protecting SPEs, and must meet
the other independence criteria set forth in the SPE governing documents”); id. at Commitment 37 (“The SPE will
issue a non-economic interest in the SPE (a ‘Golden Share’) to an administration company in the business of
protecting SPEs and separate from the administration company retained to provide the person to serve as the
independent director for the SPE.”)
406 Id. at Commitment 39.
407 Joint Applicants (2K): Lapson Supp. Direct at 19.1:7-20:2. Further protections and independence of the
independent director and Golden Share holder can be assured by the following: (1) the holder of the Golden Share
would be expected to seek the advice of independent legal counsel (independent of EEDC) when requested to vote
on any matter for which its vote is required; (2) the administration company providing the independent director will
be separate from the administration company holding the Golden Share; and (3) the independent director will be
required to meet specifically identified independence and experience-related criteria. See JA-51 at 3-5 of 29.
408 Exhibit Joint Applicants (4A)-2 at Commitment 61.
409 Id. at Commitment 62.
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and no party offered any evidence to the contrary.410 In fact, as Ms. Lapson explained, “it seems

to me that 48 percent equity is a very standard level of equity capitalization among utilities, and

that if the – if there were a safeguard against dividends paying out below that percentage, it

would satisfy credit rating agencies, the debt capital markets; fixed income investors would all

feel pretty comfortable with that.”411 With the strength of these conditions, among others, the

Commission can feel confident that Pepco will be protected from any financial harm associated

with Exelon’s ownership going forward.

Importantly, the Joint Applicants’ ring-fencing (and corporate governance) measures will

continue indefinitely unless and until the Joint Applicants petition the Commission for a change

to identified measures and the Commission approves the requested change.412 It is important to

recognize that the Joint Applicants in all likelihood would not be petitioning for the removal of

all ring-fencing measures. The utility industry is rapidly changing and some of the Joint

Applicants’ ring-fencing commitments may prove to be unnecessary for the protection of Pepco

and its customers. The commitment allows the Joint Applicants to petition the Commission to

remove or alter a particular provision or provisions – after a period of five years has passed.413

As it is, the Joint Applicants’ commitment in this regard places no affirmative

requirement upon the Commission to approve any change in the ring-fencing if and when the

subject of change is raised. Despite this protection, some parties have raised concerns regarding

the duration and potential removal of the Joint Applicants’ ring-fencing measures post-

410 Dr. Wilson proposed an alternate common equity ratio in his Direct Testimony, but offered no explanation or
support as to why his proposal was necessary or superior to that of the Joint Applicants. DCG (F): Wilson Direct at
49:7-14.
411 Tr. at 2529:10-17 (Lapson Cross).
412 Exhibit Joint Applicants (4A)-2 at Commitment 72. Notably, this is not an all or nothing proposition. Rather,
this commitment simply permits the Joint Applicants, after having had time to evaluate the necessity and usefulness
of the ring-fencing measures, to determine whether a particular measure or measures may no longer be needed.
413 Tr. at 2489:9-20 (Lapson Rejoinder).
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Merger.414 Specifically, DCG witness Dr. Wilson does not believe that the Commission will

adequately protect Pepco and it customers, and advocates for a ban on removing any of the ring-

fencing measures “for at least ten years, after which Exelon would [only] be permitted to

[remove a measure if it could] demonstrate in a formal proceeding why changed circumstances

have made the modification of a certain ring-fencing measure necessary in order to create or

preserve a substantial benefit to Exelon’s District of Columbia customers.”415 Dr. Wilson

provides no evidence or rationale of any sort to substantiate the need for a ten-year ban or why

ten years is preferable to any other interval. Moreover, it would be illogical to set a standard of

permitting a change only upon a showing of a positive benefit to customers, as Dr. Wilson

suggests, because the purpose of implementing ring-fencing measures in the first instance is to

prevent harm, not to produce a benefit (although, as discussed below, some of the measures will

produce benefits).416 While others may prefer their own formulations, there is no meaningful

additional protection afforded under their respective proposals that is not present in the current

commitment, which permits the Joint Applicants to review the specified ring-fencing measures

only after five years and requires approval from the Commission prior to modification or

termination of any measure.417

414 DCG (2F): Wilson Supp. Direct at 17:10-16; DCW (2A): Gorman Supp. Direct at 12:15-13:8.
415 DCG (2F): Wilson Supp. Direct at 17:10-16. District of Columbia Water and Sewer Authority (DCW) witness
Mr. Gorman would place an affirmative burden on the Joint Applicants to keep all ring-fencing measures in place
indefinitely “until PHI proves to the District Commission that they are no longer needed to protect customers.”
DCW (2A): Gorman Supp. Direct at 13:6-7.
416 See Tr. at 2613:11-2614:9 (Lapson Cross). In fact, it is not necessary for the Commission to determine a standard
for modification or removal of any of the ring-fencing measures at this time – to do so would be premature. Rather,
the Commission should determine the appropriate standard if and when the Joint Applicants request a change, with
the input of the parties applied to the relevant facts. However, if the Commission is inclined to set a standard at this
time, as Ms. Lapson opined, the Joint Applicants should be permitted to modify the ring-fencing provisions “if the
Commission deems that there would be no harm as a result of making a change.” Tr. at 2612:14-16 (Lapson Cross).
417 Exhibit Joint Applicants (4A)-2 at 11, Commitment 72. While recognizing the stay-out period chosen by the Joint
Applicants is appropriate, Ms. Lapson noted that she would not have chosen five years; in fact she would have
recommended no stay out. Tr. at 2609:2-13 (Lapson Cross).
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b. Pepco and its Customers Will Benefit from the Joint
Applicants’ Ring-Fencing Measures.

In addition to preventing harm, some of the proposed ring-fencing commitments will

provide Pepco and its customers with an affirmative benefit. For instance, not only will the Joint

Applicants’ proposed ring-fencing measures protect Pepco and its customers from any risks

associated with Exelon’s non-regulated businesses, they will remove a risk Pepco faces today

with respect to PHI’s non-regulated business.418 As Mr. Khouzami explained,

[T]he ring-fencing provisions are put in place to ensure that the
non-regulated operations of Exelon would not cause harm to any of
the customers of any of the PHI utilities.

The ring-fencing structure we’ve put in place is at the PHI entity
level, includes the three PHI utilities. It takes out what is currently,
under PHI, the non-regulated businesses; it takes that and moves it
to the non-regulated side of Exelon.

So, in fact, the ring-fencing provisions, . . . protect PEPCO D.C.
customers even more so than what PHI has today, given that it has
exposure to non-reg[ulated] operations underneath their structure
now.419

Another commitment that will provide Pepco and its customers with a measurable benefit

that would not occur in the absence of the Merger is the commitment that: “PHI will not issue

additional long-term debt securities. In particular, PHI shall not rollover or otherwise refinance

its currently outstanding long-term debt by issuing new long-term debt.”420 Not only does this

commitment safeguard against future increases in PHI parent-level debt, thereby assuring that

418 Exhibit Joint Applicants (4A)-2 at Commitment 57 (“PHI subsidiaries, other than PHISCo and the PHI utilities,
that are currently engaged in operations that are not regulated by a state or local utility regulatory authority will be
transferred to Exelon or an Exelon affiliate; . . . .”)
419 Tr. at 2045:18-2046:10 (Khouzami Cross).
420 Exhibit Joint Applicants (4A)-2 at Commitment 47.
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debt will in fact decrease, it will tend to reduce consolidated leverage of the PHI group and

should ultimately enhance the credit evaluation of Pepco.421

In sum, following the Merger, Pepco will be protected by some of the industry’s leading,

and most stringent, ring-fencing measures, which do not currently exist at Pepco today.

2. Pepco and its Customers Will Not be Obligated to Pay for Costs
Associated with Exelon’s Nuclear Operations as the Result of the Merger.

The Merger will not expose Pepco or its customers to additional financial risks from

Exelon’s nuclear generation.422 Exelon’s nuclear generating assets are owned by ExGen, a

separate subsidiary of Exelon that is structurally and legally separate from Exelon and its other

subsidiaries.423 Hypothetical financial distress at ExGen might affect the consolidated earnings of

Exelon but would not otherwise have a direct effect on the rest of Exelon. Creditors of ExGen

would have to pierce the ExGen corporate veil in order to hold Exelon responsible for the acts,

errors, omissions and obligations of ExGen. Even assuming this occurs, it would not have any

effect on PHI or a PHI subsidiary. A creditor of ExGen seeking access to PHI’s and its

subsidiaries’ assets to satisfy an ExGen obligation would have to overcome a very high hurdle to

reach up from ExGen, over and down through the Exelon organization to get to the assets of a

PHI utility subsidiary, such as Pepco. Such a scenario is so remote as to be fanciful.424 Further,

the ring-fencing measures proposed by the Joint Applicants will isolate and protect Pepco and its

customers from these types of extremely unlikely liabilities.425

Moreover, the early retirement of one or more of Exelon’s nuclear units would not

impose material financial stress on Exelon for two reasons. First, decommissioning trusts have

421 Joint Applicants (4K): Lapson Feb. 17 Supp. Direct at 4:21-5:2.
422 Joint Applicants (3A): Crane Direct at 10:23-24.
423 Joint Applicants (3A): Crane Direct at 11:17-19; Applicant (3K): Lapson Rebuttal at 11:12-13.
424 Joint Applicant (3K): Lapson Rebuttal at 11:13-22.
425 Joint Applicants (3A): Crane Direct at 12:13-16.



96

been established for all of Exelon’s nuclear units and are, with one exception, fully funded.426

While Exelon monitors the decommissioning trust investments to ensure it is getting an adequate

return on those investments, when the plants are to be decommissioned, there will be adequate

funding to bring them to a greenfield site.427 Second, any such units, in all likelihood, would be

placed in cold storage and the actual physical dismantling and decommissioning of the facilities

would not happen for many years into the future during which time the funds in the

decommissioning trusts would continue to grow. Most importantly, however, under no scenario

would nuclear decommissioning costs be recoverable from PHI, Pepco or Pepco’s customers.428

Nor would any other operational costs associated with Exelon’s nuclear facilities be recovered

from Pepco’s customers. In short, the operation of and/or early retirement of one or more of

Exelon’s nuclear facilities would not have a significant financial impact on Exelon and would

not have any impact on Pepco or its customers, given ExGen’s separate corporate existence and

the proposed ring-fencing protections.429

E. Factor 5: The Transaction’s Effect on the Commission’s Ability to Regulate
the New Utility Effectively.

1. The Merger Will Not Result in a Weakening of Regulatory Control and
Oversight by the Commission.

The Joint Applicants have made several commitments to ensure that, following the

Merger, PHI and Pepco retain local control over decisions impacting the District of Columbia

post-Merger. Inherent in such localized activity and control is the fact that the Joint Applicants

have structured the transaction so that the Commission will retain the same level of oversight and

regulatory authority over Pepco, and the entities, such as service companies, that supply services

426 Id. at 13:1-4.
427 Tr. at 162:14-20 (Crane Cross).
428 Joint Applicants (3A): Crane Direct at 13:4-8.
429 Id. at 14:14-17.
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to Pepco, as it has today. This includes access to and oversight of the individuals making

decisions that impact Pepco’s District of Columbia customers. As Mr. Crane stated, following

the close of the Merger, “regulators, government officials, community leaders and customers will

know the people working at the utility level. Moreover, both Mr. O’Brien … and I are

committing to being accessible and accountable to regulators, state and local governments, and

all of the utilities’ other constituencies.”430 For example, as Mr. O’Brien testified, because PHI

and Pepco will retain decision making authority for local actions such as the filing of rate

proceedings, the individuals responsible for rate case decisions will be available to the

Commission during the pendency of those proceedings.431 Further, Exelon has submitted to the

jurisdiction of the Commission for all matters related to the Merger and the enforcement of the

commitments set forth in Joint Applicants (4A)-2, and all matters relating to affiliate transactions

between Pepco and Exelon or its affiliates.432

2. The Commission Will Have the Same Access to the Books and Records of
EBSC Post-Merger as it Has for PHISCo Today.

PHISCo is the entity that provides business services to PHI’s subsidiary utilities.

Following the close of the Merger, PHISCo will remain in place as a subsidiary of PHI, and will

continue to perform functions and maintain assets for PHI’s utilities.433 Other functions currently

provided by PHISCo that will be available to other Exelon subsidiaries in addition to the PHI

utilities will be transferred to and consolidated under the Exelon Business Service Company

(EBSC.)434 EBSC is Exelon’s PHISCo counterpart, an organization that houses specific support

430 Joint Applicants (A): Crane Direct at 21:7-12.
431 Tr. at 1080:8-16 (Commission Cross of O’Brien).
432 Joint Applicants (4A)-2 at 14, Commitment 73.
433 Joint Applicants (F): Khouzami Direct at 30:16-20; Joint Applicants (3F): Khozuami Rebuttal at 24:10-15.
Examples of services that would remain with PHISCo include PHI-exclusive engineers, designers, and executives.
Tr. at 2093:22-2094:5 (Commission Cross of Khouzami).
434 Joint Applicants (3F): Khouzami Rebuttal at 24:8-18; Joint Applicants (4A)-2 at 9, Commitment 56.



98

functions for provision to the affiliates under Exelon’s corporate umbrella, “designed to provide

a range of what would typically be regarded as in-house services in the case of a stand-alone

utility.”435 EBSC is subject to the rules and regulations of the Federal Energy Regulatory

Commission (FERC), and complies with the individual state regulatory commission

requirements related to associate transactions in the jurisdictions in which Exelon’s utilities

operate.436 EBSC services include information technology, supply, finance, human resources,

government and environmental affairs and public policy, general counsel and legal services,

corporate secretary services, and communications.437 Currently, EBSC provides these services to

Exelon’s utility operating subsidiaries: PECO, ComEd and BGE. This structure allows Exelon’s

utilities “to realize economies of scale and scope that could be very difficult to achieve on an

individual-company basis.”438

Under the terms of Exelon’s existing General Services Agreement (GSA),439 following

the close of the Merger, PHI and Pepco will have the discretion to determine whether and to

what extent they will utilize ESBC’s services, with the exception of corporate governance

services that EBSC provides to each party to the GSA.440 Services furnished by EBSC to Pepco

will be billed as EBSC costs, with direct charges of those costs made wherever possible.441

Indeed, EBSC directly bills approximately 70% of its costs to Exelon’s current subsidiary

utilities.442 If direct billing of costs is not possible, EBSC’s costs will be allocated through the

435 Joint Applicants (F): Khouzami Direct at 29:10-15.
436 Joint Applicants (F)-3 at 2.
437 Joint Applicants (F): Khouzami Direct at 29:15-18.
438 Id. at 29:18-21.
439 Joint Applicants (F)-3 at pp. 8-26.
440 Joint Applicants (F): Khouzami Direct at 30:1-4.
441 Id. at 30:6-8; Joint Applicants (4A)-2 at Commitment 78. This commitment also states that Pepco will file
testimony addressing EBSC charges and the bases for such charges in its next rate case, and to explain any changes
in allocation procedures that have been adopted since its last base rate proceeding. Id.
442 Tr. at 2093:7-9 (Commission Cross of Khouzami).
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FERC-approved Modified Massachusetts allocation method identified in EBSC’s Associate

Transaction Procedures Manual.443

The Joint Applicants have committed that Commission Staff and OPC “shall be assured

reasonable and convenient access to the books and records of EBSC.”444 As Mr. Khouzami

stated in his Direct Testimony, the Commission will have the same access to EBSC’s books and

records as it currently has with PHISCo to ensure that there is no change in the transparency of

the operation of the entity providing Pepco with services.445 This is consistent with the

Commission’s requirement in Formal Case No. 951 that the Commission retain access to books,

accounts, records and papers in connection with its supervision of Pepco.446 The Joint Applicants

have also committed that Pepco will provide copies of any portions of external audit reports

performed for EBSC pertaining to the determination of direct billings and cost allocations to

Pepco-DC no later than 30 days after the final report is completed,447 and that the Commission

under its authority pursuant to its affiliate transactions rules may “review the allocation of costs

in sufficient detail to analyze their reasonableness, the type and scope of services that EBSC

provides to Pepco and the basis for inclusion of new participants in EBSC’s allocation

formula.”448 As a consequence, the Commission will retain the same access to Pepco’s books and

records following the Merger as it currently has over PHI and Pepco, and will retain its current

regulatory authority over Pepco post-Merger.

443 Joint Applicants (F): Khouzami Direct at 30:8-11; Exhibit Joint Applicants (F)-3.
444 Exhibit Joint Applicants (4A)-2 at 15, Commitment 90.
445 Exhibit Joint Applicants (F): Khouzami Direct at 30:12-14
446 Formal Case No. 951, Order No. 11075 at pp. 80-81.
447 Exhibit Joint Applicants (4A)-2 at 15, Commitment 79.
448 Id. at Commitment 80.
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F. Factor 6: The Transaction’s Effect on Competition in the Local Retail, and
Wholesale Markets that Impacts the District and Pepco’s District
Ratepayers.

1. The Commission Carefully Delineated the Scope of the Hearing on
Competition Issues.

In Order No. 17597, the Commission established the scope of the hearing on competition

issues raised by the Merger as encompassing issues related to “competition in the local retail, and

wholesale markets that impacts the District and District ratepayers.”449 After so defining the

scope, the Commission clarified that two types of issues are not included within the scope of

Factor 6.

First, the Commission stressed that it will not consider competition issues that are not

focused on effects in the District of Columbia:

We want to make clear, however, that we do not intend to review
the impact of the merger on the regional transmission organization,
PJM, or on the PJM region as a whole. That review is outside of
the scope of our authority and is already being conducted at
FERC.450

Second, the Commission held that any issues related to the need to change the

Commission’s SOS rules as a consequence of the Merger should be addressed in a separate

proceeding. The Commission stated that “if the merger is approved and it is determined that

revisions to the SOS program may be required as a result of the Merger, then we will initiate a

separate investigation and rulemaking proceeding concerning that matter.”451

As explained below, the Joint Applicants demonstrated that the Merger creates no

competition concerns in the District of Columbia. Most of the competition issues raised by other

parties in this proceeding consist of issues that are beyond the scope of this proceeding as

449 Order No. 17597 at 58.
450 Id.
451 Id.
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defined by the Commission—and in any event do not raise a valid concern. The few competition

concerns raised that fall within the scope of the proceeding are unsupported and have no merit.

2. The Joint Applicants Demonstrated that the Merger Does Not Raise any
Competition Concerns in the District of Columbia.

The Joint Applicants submitted the Supplemental Direct Testimony of Julie Solomon to

address the competitive effects of the Merger in the District of Columbia.452 As Ms. Solomon

explained, the Merger does not raise wholesale competition concerns in the District of Columbia.

Neither Pepco nor any of its affiliates owns or controls any generation capacity that is located in

the District of Columbia, and they control only 17 MW of capacity located elsewhere.453

Consequently, the Merger does not increase Exelon’s wholesale market share in any market in

any appreciable respect. Nor does it raise any horizontal or vertical market power concerns in

wholesale markets, as the FERC has already found.454 Similarly, because neither Pepco nor any

of its affiliates currently participates in the District of Columbia’s SOS auctions, the Merger

cannot reduce competition to provide SOS service in the District of Columbia.455

Ms. Solomon also testified that the Merger also will have no effect on competitive retail

markets in the District of Columbia. First, because the Merger raises no competitive concerns in

the wholesale market, it has no effect on the ability of competitive retail suppliers to access

wholesale supplies to meet their retail load obligations.456 Second, neither Pepco nor any of its

affiliates competes in the competitive retail market in the District of Columbia, and therefore the

Merger will not eliminate any competition in that market.457 Third, the fact that the Merger will

452 Joint Applicants (2J): Solomon Supp. Direct.
453 Id. at 3:8-21.
454 Joint Applicants (3J): Solomon Rebuttal at 2:6-9. FERC’s Order was attached as an exhibit to Ms. Solomon’s
Rebuttal Testimony. See Joint Applicants (3J)-1.
455 Id. at 5:1-6:8.
456 Joint Applicants (2J): Solomon Supp. Direct at 14:10-14.
457 Id. at 14:15-22
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eliminate the possibility that in the future a Pepco affiliate could re-enter the competitive retail

market as an independent competitor has no material effect because there already is robust

competition in the District of Columbia. There currently are 50 approved competitive retail

suppliers, 30 of which currently are supplying residential and/or commercial customers.458

Furthermore, customer switching to competitive suppliers in 2013 reached 14% for residential

customers in the District of Columbia and over 80% for commercial customers.459

Ms. Solomon was not alone in finding that the Merger raises no competitive concerns in

the District of Columbia. OPC witness Dismukes testified that he agreed “with the findings of

the Joint Applicants’ market power analysis,”460 and went on to explain why the Merger should

not have any negative effect on wholesale markets, competitive retail markets or the SOS

procurement process.461 In addition, PJM IMM, raised certain general PJM-wide wholesale

competition concerns (discussed below) PJM IMM agreed with Ms. Solomon about the lack of

any competitive concerns resulting from the combination of the Joint Applicants’ generation

capacity.462

3. Most of the Competition Issues Raised at the Hearing are Outside the
Scope of this Proceeding and in Any Event Have no Merit.

i. Issues Related to the Need to Modify the Commission’s SOS and
Affiliate Regulations are Outside the Scope of this Proceeding, and
in Any Event the Record Demonstrates that No Modifications are
Required.

The competition issue that received the most attention at the hearing was the question of

whether, after the Merger, Pepco could unduly favor Exelon’s merchant generation business,

either through the conduct of the SOS auctions or in the conduct of retail competition in the

458 Id. at 15:1-13.
459 Id.
460 OPC (A): Dismukes Direct at 128:18-20.
461 Id. at 128:18-131:21.
462 PJM IMM (A)-1 at 2.
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District of Columbia, an issue that was raised primarily by Mr. Hempling.463 This concern was

addressed through two commitments made by the Joint Applicants. First, in Commitment 9 they

committed that: (1) Pepco will continue to provide SOS to its customers in the District of

Columbia consistent with the District of Columbia Code and Affiliate Code of Conduct; and (2)

Exelon intends to continue participating in SOS auctions after the Merger.464 Second, in

Commitment 74 the Joint Applicants made the additional commitment that Exelon will comply,

and cause Pepco and other Exelon affiliates to comply, with the statutes and regulations

applicable to Pepco regarding affiliate transactions, including without limitation 15 D.C.M.R. §§

3900-3999.465

Given that these commitments rely on the Commission’s existing rules and regulations

governing the SOS auctions and affiliate transactions, a number of the Joint Applicants’

witnesses were asked by the Commissioners at the hearing about the adequacy of those rules and

regulations.466 To the extent, however, that the Commission or any party believes that the

existing rules are inadequate, that does not constitute grounds for rejecting the Merger. As noted

above, the Commission held in Order No. 17597 that the issue of whether these rules should be

modified as a result of the Merger will, if necessary, be addressed in a separate rulemaking

proceeding.467

More important, the Joint Applicants demonstrated on the record that the rules already in

place include adequate safeguards to address any concerns and that no modifications to the

existing rules are necessary. As Mr. Gausman explained, Pepco provides SOS in the District of

463 GRID 2.0 (A): Hempling Direct at 60:11-64:3.
464 Joint Applicants (4A)-2 at 3, Commitment 9.
465Joint Applicants (4A)-2 at 14, Commitment 74.
466 See, e.g. Tr. at 496:1-498:20 (Commission Cross of Crane); Tr. at 532:3-538:13 (Commission Cross of Crane );
Tr. at 1084:13-1088:7 (Commission Cross of O’Brien).
467 Order No. 17597 at 58.
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Columbia through Request For Proposals (RFPs) conducted pursuant to the District of

Columbia’s SOS rules and the Commission’s rules and orders. These rules provide the detailed

structure for conducting supply procurements and standardizing all non-price terms and

conditions, which are approved by the Commission each year.468 All suppliers bid on the same

products, and contract evaluations and awards for those products are made on a lowest-price

basis.469

The existing rules also require the retention of an Independent Market Monitor

Consultant responsible for monitoring all aspects of the procurement of SOS services, and which

must provide the Commission and OPC with a final report regarding each supply procurement

and award.470 In addition, the Commission is required to conduct a review of the SOS program

every year and to make appropriate adjustments in response to competitive developments.471

Further, the rules prevent Pepco from providing information to affiliated competitive providers

unless such information is provided to all competitive bidders.472

In order to maintain confidentiality and integrity in the SOS process, Pepco limits the

number of employees who may collect offers or review bids, and requires that those employees

execute a confidentiality agreement.473 The processing and evaluation of bids is conducted at a

secure site separated from Pepco’s office, and with limited access. Following the solicitation

process, all contract information is secured in a vault that may be accessed only by key

employees.474

468 Joint Applicants (2E): Gausman Supp. Direct at 3:3-18.
469 Id.
470 15 D.C.M.R. §4109 (2015).
471 15 D.C.M.R. §4102.2 (2015).
472 15 D.C.M.R. §4108.3(d) (2015).
473 Joint Applicants (2E): Gausman Supp. Direct at 3:21-4:2.
474 Id. at 4:2-8.
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Mr. Gausman further explained that these statutory and regulatory provisions were in

effect at a time when PHI owned generation facilities and a competitive retail electric and gas

supply business.475 They were promulgated to address the concern that Pepco might act to favor

its affiliates that competed to provide SOS and competitive retail service. Mr. Gausman also

testified that there were no concerns raised regarding the integrity of the SOS arising from

Pepco’s affiliation with Conectiv Energy, which was, at times, a participant in the SOS process,

and PES, which was a competitive retail energy supplier active in the District of Columbia.476

In addition, Ms. Solomon testified that the issue of a distribution utility potentially

favoring an affiliated merchant generation company is not unique to the District of Columbia.477

Every state that has shifted to retail competition and conducts an SOS auction—including

Pennsylvania, Maryland, Delaware, and New Jersey—faces the same concern.478 These states

have implemented affiliate regulations that are very similar to the provisions that are in place in

the District of Columbia, and none of them have encountered any problems with respect to

affiliated merchant generation companies being favored in any respect.479

For all of these reasons, Ms. Solomon testified that the SOS auction conducted under the

existing rules “ensures no ability to favor affiliates, and no ability to impede competition or new

entrants.”480 It is noteworthy that neither Mr. Hempling nor any other party to this proceeding

has identified any aspect of the Commission’s affiliate rules that they believe to be inadequate to

the task of protecting against affiliate abuse or that should be modified in any respect. The record

475 Id. at 5:17-:7:7.
476 Id. at 6:1-5.
477 Joint Applicants (3J): Solomon Rebuttal at 28:1-6.
478 Joint Applicants (2E): Gausman Supp. Direct at 5:12-16.
479 Joint Applicants (3J): Solomon Rebuttal at 28:1-6.
480 Id. at 27:16-18.
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thus is devoid of any evidence that there is any problem with the existing affiliate regulations or

that any change is advisable or should be made.

ii. The Competition Issues Raised by the PJM IMM Are Outside the
Scope of this Proceeding and in Any Event Have No Merit.

Most of the other competition issues raised in this proceeding were raised by the PJM

IMM. However, the PJM IMM made no attempt to comply with the Commission’s order on the

scope of the hearing. Rather than raising issues that relate to “competition in the local retail, and

wholesale markets that impacts the District and District ratepayers,” the PJM IMM’s four pages

of testimony do nothing more than transmit a copy of the comments on the Merger that the PJM

IMM submitted to FERC.481 All of the PJM IMM’s FERC comments addressed “the impact of

the merger on the regional transmission organization, PJM, or on the PJM region as a whole.”482

None of those FERC comments even mentions competitive effects in the District of Columbia –

indeed, one of the comments addressed the need to impose open-access requirements on local

natural gas distribution,483 an issue that is clearly irrelevant here given that neither of the Joint

Applicants owns natural gas distribution facilities in the District of Columbia.

By doing nothing more than resubmit its FERC comments to the Commission, the PJM

IMM violated the Commission’s admonition that the review of the effects of the Merger on PJM

generally “is outside of the scope of our authority and is already being conducted at FERC.”484

Its competition arguments are all outside of the scope of this proceeding and can be rejected on

this basis alone.

481 PJM IMM (A)-1.
482 Order No. 17597 at 58.
483 PJM IMM Exh. (A)-1 at 5.
484 Order No. 17597 at 58.
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Even if the Commission were to consider the PJM IMM’s arguments, those arguments

were addressed by FERC and were, without exception, rejected as having no merit.485 Despite

submitting its testimony after FERC had rejected its arguments, the PJM IMM never even

acknowledged FERC’s decision, much less made any attempt to explain why FERC’s rulings

were incorrect or why the Commission should reach a different conclusion from FERC on issues

that are within FERC’s jurisdiction and special competency.

Moreover, Ms. Solomon explained in detail in her Rebuttal Testimony why each of the

PJM IMM’s proposed conditions should be rejected.486 The PJM IMM made no effort to cross-

examine Ms. Solomon on this testimony, or to present any evidence or argument as to why the

Commission should not accept that testimony. Thus, the record is devoid of any evidence

suggesting that the Commission should reject Ms. Solomon’s testimony or give any credence to

the PJM IMM’s arguments.

4. The Few Remaining Competition Issues Have No Merit.

The only other witness to raise competition issues was Mr. Hempling. His arguments,

however, have no support in the record and should be rejected.

i. Mr. Hempling’s Speculation that, Absent the Merger, “Pepco
Could Change its Mind” and Compete with Exelon Does Not
Demonstrate Any Competitive Harm

Mr. Hempling acknowledges that Pepco has exited the competitive retail market, and thus

the Merger will not eliminate any competitor to Exelon in that market. However, he nevertheless

asserts that the Merger will harm competition in the competitive retail market because, “[a]bsent

485 FERC’s Order was attached as an exhibit to Ms. Solomon’s Rebuttal Testimony. See Joint Applicants (3J)-1.
FERC’s discussion, and rejection, of the arguments raised by the PJM IMM in its comments appears at paragraphs
45-49 and 80-83.
486 Joint Applicants (3J): Solomon Rebuttal at 2:11-20:20.
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this merger, Pepco could change its mind, form a new affiliate, and enter the competitive

market.”487 This argument suffers from a number of flaws.

First, it is speculative. Pepco has exited the competitive retail market in the District of

Columbia and Mr. Hempling admitted in discovery that “I have no evidence” that Pepco has

contemplated re-entering the market.488 It always is possible to posit that one or both of the Joint

Applicants might have taken certain actions affecting competition in the absence of the Merger,

but without any evidence that Pepco was even considering re-entering the market, Mr.

Hempling’s assertion that “Pepco could change its mind” represents a thin reed indeed upon

which to base a claim that the Merger will harm competition.

Second, Ms. Solomon testified that, because the retail electric supply market currently is

competitive, even if the Merger were deemed to prevent the re-entry of Pepco into that market,

“there would be no discernable effect of losing in the future a single potential supplier that is not

in the market today.”489 The record in this proceeding shows that there currently is vibrant

competition in the competitive retail market in the District of Columbia, with many market

participants and significant amounts of customer switching, especially in the commercial

customer class. Mr. Hempling made no assertion and presented no evidence to suggest

otherwise.

Finally, given that there are 50 approved retail suppliers in the District of Columbia, 30

of which are currently supplying retail customers, there clearly are low barriers to entry into that

market. Consequently, if the loss of Pepco as a potential future competitor is considered in

evaluating the competitive effects of the Merger, it would be necessary also to consider all other

487 GRID 2.0 (A): Hempling Direct at 154:2-3.
488 Joint Applicants (3J)-6 at 2.
489 Joint Applicants (3J): Solomon Rebuttal at 22:20-22.
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potential future competitors, and not just the current approved suppliers. Ms. Solomon testified

that “any theoretical loss of a hypothetical supplier in a market with so many competitors and

low barriers to entry does not signal an adverse competitive effect of the Merger.”490

ii. Mr. Hempling’s Benchmark Competition and Franchise
Competition Theories Do Not Support a Finding of Competitive
Harm.

Mr. Hempling advances two other theories of competitive harm. First, Mr. Hempling

asserts that the Merger could have a negative effect on “benchmark competition,” which he

defines as the ability of “commissions and customers to compare adjacent companies based on

price and quality, and then take action.”491 Second, Mr. Hempling asserts that the Merger will

affect “franchise competition,” which he describes as competition “for the franchise, should

either jurisdiction invite franchise competition.”492 Assuming that there is any theoretical validity

to either of these theories,493 neither applies here.

With respect to benchmark competition, Pepco is the only electric distribution utility

located in the District of Columbia. As a consequence, the Commission and Pepco’s

customers—to the extent they compare Pepco’s rates and service with any other utility494—must

compare Pepco with utilities in other jurisdictions outside of the District of Columbia. Following

the Merger, there will remain numerous other unaffiliated utilities both in the region and

nationally that can be compared to Pepco, including Dominion Virginia Power located just on

the other side of the Potomac much closer to the District of Columbia than BGE. Further, as Ms.

490 Id. at 23:5-7.
491 GRID 2.0 (A): Hempling Direct at 151:7-9.
492 Id. at 152:18-19.
493 The only public utility commission decision cited by Mr. Hempling for either of his theories is a decision of the
California Public Utility Commission that was issued almost 25 years ago. See id. at 151 n.51 (citing Re Southern
California Edison Co., Decision No. 91-05-028 1991 Cal. PUC LEXIS 253 (Cal. P.U.C. May 8, 1991)).
494 In discovery, Mr. Hempling conceded that “I don’t have . . . evidence” that the Commission or customers
compare the price or quality of service between Pepco and BGE. See Joint Applicants (3J)-5 at 2.
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Solomon testified, the Commission and Pepco’s District of Columbia customers still will be able

to compare the rates and performance of Pepco in both the District of Columbia and Maryland,

as well as with BGE, which will retain its separate corporate existence.495

The case for a material loss of franchise competition is even weaker. First of all, the very

existence of franchise competition depends on there being a credible threat that the Commission

might consider revoking Pepco’s franchise. Yet Mr. Hempling had to admit in discovery that “I

have no evidence that the District is considering inviting competition for Pepco’s franchise.”496

Moreover, as Mr. Hempling testified, it is “[t]he threat of a BGE takeover of Pepco’s service

[that] would act as a competitive discipline that spurred Pepco to keep its costs reasonable and its

service quality high.”497 To the extent that Mr. Hempling is correct, it is the threat of a takeover,

not the identity of the entity replacing Pepco as the franchise holder, that would affect Pepco’s

performance. Mr. Hempling admitted as much at the hearing, where he testified that Dominion

Virginia Power or even utilities not located in the region could provide an equal threat to Pepco:

“if [Dominion] had the characteristics that made them attractive, they would have the

characteristics that made them attractive. It could be Southern California Edison. It could be

Puget Power and Light.”498 Consequently, to the extent that the potential loss of its franchise has

any effect on Pepco’s performance, that effect should be unaffected by the Merger.

495 Joint Applicants (3J): Solomon Rebuttal at 24.
496 Joint Applicants (3J)-6 at 2.
497 GRID 2.0 (A): Hempling Direct at 153:1-3 (emphasis added).
498 Tr. at 3511:6-10 (Hempling Cross).
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G. Factor 7: The Transaction’s Effect on Conservation of Natural Resources
and Preservation of Environmental Quality.

1. The Merger will Enhance the Ability of the District of Columbia to
Achieve its Renewable Energy and Sustainability Goals.

In Order No. 17597, the Commission added Factor 7 – the impact of the Merger on the

“conservation of natural resources and preservation of environmental quality” – to the criteria for

evaluation of this Merger in accordance with D.C. Code Ann. § 34-808.02 (2015), enacted as

part of Title IV of the Clean and Affordable Energy Act of 2008.499 Pursuant to that Order, the

Joint Applicants submitted the Supplemental Direct Testimony of Christopher Gould, Exelon’s

Senior Vice President of Corporate Strategy and Chief Sustainability Officer, who described

Exelon’s long-standing commitment to a sustainable energy future and how that commitment is

reflected across an extensive range of industry-leading programs at Exelon’s utilities and in

Exelon’s own low-carbon generation portfolio. Through Mr. Gould’s testimony and other

evidence (including testimony of witnesses appearing on behalf of intervenors), Joint Applicants

established that the Merger will have a decidedly positive impact on the conservation of natural

resources and preservation of environmental quality in the District of Columbia. The record

demonstrates Exelon’s leadership in renewable energy, distributed generation, energy efficiency,

and innovative energy technologies, including the following undisputed facts:

• Exelon is the eleventh largest producer of wind energy in the United States and
continues to develop new wind projects across the country – including in areas
where Exelon owns competing nuclear generation assets;500

• Exelon’s subsidiary, Constellation New Energy, Inc., is the country’s seventh-
largest developer of commercial distributed solar projects and the largest solar
developer in Maryland;501

499 Order No. 17597, p. 57. D.C. Code Section 34-808.02 provides that “In supervising and regulating utility or
energy companies, the Commission shall consider the public safety, the economy of the District, the conservation of
natural resources, and the preservation of environmental quality.”
500 Joint Applicants (3I): Gould Rebuttal Testimony at 4:10-14; Tr. at 1559:6-21 (Gould Cross).
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• Each Exelon utility has facilitated the interconnection of distributed generation
systems, with thousands of customers (and over 100 MW of distributed
generation) now participating in net metering programs;502

• In Maryland, BGE approved 4,237 interconnection requests (and over 40 MW of
nameplate net metering capacity) in 2014 alone, responding to virtually every one
of thousands of customers within the time periods established by Maryland Public
Service Commission regulations and with a response time performance
substantially better than Pepco’s Maryland performance;503

• Exelon is the second-lowest in greenhouse gas intensity among investor-owned
utilities and generating companies and has received numerous awards in
recognition of its sustainability performance;504

• Each Exelon utility has been in full compliance with escalating renewable and
alternative energy portfolio standards (RPSs) in Pennsylvania, Maryland and
Illinois, procuring millions of renewable energy credits (RECs) created by
renewable energy generators each year;505

• Exelon subsidiaries are “acknowledged leaders and innovators among utilities” in
energy efficiency with an “impressive record” (as stated by former Commissioner
Richard Morgan), delivering billions of dollars in savings to customers through
award-winning energy efficiency programs as well as offering innovative work on
data systems for commercial buildings;506

• Exelon applies its best practices and Management Model to environmental issues
across all of its operations, continually improving its performance and
incorporating environmentally-friendly technologies in its utility operations in
areas ranging from replacement of equipment containing PCBs to preservation of
wildlife habitats and increased use of alternative-fueled utility vehicles;507

• Exelon’s venture investing arm, Constellation Technology Ventures, is making
non-utility investments to drive renewable energy innovation – including
investments in start-up companies focused on improvements in wind technology,
solar panel efficiency, batteries and storage, and biomass fuels – which are new
technologies that can be leveraged for use across Exelon’s portfolio of companies,
including its utilities.508

501 Joint Applicants (3I): Gould Rebuttal Testimony at 4:15-19; Tr. at 1541:7-13 (Gould Cross).
502 Joint Applicants (3I): Gould Rebuttal Testimony at 4:29-31.
503 JA-67 at 2 of 3.
504 Joint Applicants (2I): Gould Supp. Direct at 4:16-23 & 6:5-7-14.
505 Joint Applicants (3I): Gould Rebuttal at 4:24-27.
506 OPC (E): Morgan Direct Testimony at 20:14-21:2; JA-29 at 1-2 of 2; JA-30 at 1-3 of 3, JA-31 at 1-2 of 2.
507 Tr. at 447:10-448:14 (Crane Cross); Joint Applicants (2I): Gould Supp. Direct at 11:7-14:15, 20:14-22:6.
508 Joint Applicants (3I): Gould Rebuttal at 5:1-6.
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There is a complete lack of any credible evidence that Exelon will not be a good partner

in the District of Columbia’s implementation of renewable energy requirements and broader

sustainability goals (including those of the Sustainable DC Plan). OPC and the intervenors who

still question Exelon’s commitment to the environment do so based on speculation unsupported

by substantial evidence. These parties raise two primary objections to the Merger under Factor 7:

(1) that Exelon has not included any specific commitment related to renewable energy or other

sustainability goals of the District of Columbia; and (2) that Exelon’s past position on the now-

expired federal wind production tax credit (PTC) and other issues reflect a preference for

traditional, central station nuclear generation that will result in a post-Merger Pepco at odds with

the District of Columbia’s renewable energy and sustainability goals, particularly increased

distributed generation. These objections are entirely without merit. While this proceeding is not

the place to pursue or resolve all environmental or “utility of the future” issues facing the District

of Columbia,509 and the intervenors’ broad assertions regarding Exelon’s legislative positions are

largely irrelevant and without foundation, the actual record in this proceeding demonstrates that

the Merger will substantially enhance the District of Columbia’s opportunity to realize its

sustainable energy goals and the benefits of a transforming energy system.

i. The CIF and the Green Sustainability Fund Provide Significant
Resources to Advance Renewable Energy and Sustainability in the
District of Columbia.

With respect to the first objection, any suggestion that Exelon has not made a renewable

energy or sustainability “commitment” under Factor 7 as part of the Merger misstates the

purpose and rationale of the Joint Applicants’ proposed CIF. As Mr. Crane explained, the CIF

509 As Chair Kane noted at the conclusion of hearings, the Commission will be opening a new docket to address
issues relating to grid modernization, microgrids, and storage. Tr. at 3581:7-10 (Commission Cross of Schoolman).
The Joint Applicants look forward to participating in those proceedings.
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can be used to advance conservation of natural resources and environmental quality through

energy efficiency programs, demand response programs, or any other program which the

Commission determines will be the most effective use of all or a portion of the CIF funds in

light of existing District of Columbia laws and programs and the wide variety of District of

Columbia stakeholder goals.510 Mr. Gould also emphasized that “it’s not [Exelon’s] place to say

where [the CIF] should go,” but underscored that Exelon’s track record establishes its

responsiveness and ability to implement (as the Commission may direct) any of the wide range

of programs from which the Commission could choose among to advance distributed energy,

microgrids, and other goals and options with the significant additional resources of the CIF.511

Determination by the Commission of the best way to use the CIF for any programs

relating to Factor 7 is particularly appropriate in light of Dr. Tierney’s analysis that spending all

or a portion of the CIF on energy efficiency programs would result in significantly greater

economic benefits to the District of Columbia.512 The lack of specific program options proposed

by Exelon does not reflect an absence of a commitment to the District of Columbia under Factor

7 but rather evidences a firm belief that the District of Columbia and its stakeholders – either

through a separate proceeding, or potentially through a settlement approved by the Commission

510 Tr. at 442:9-443:3 (Crane Cross); see also Tr. at 2279:16-21 (Tierney Cross) (discussing Factor 7 and explaining
that “certainly part of what has been offered as a monetary benefit could be used by the Commission affirmatively to
create a benefit from the customer investment fund for energy efficiency or for renewable energy development or
anything else related to sustainability”).
511 Tr. at 1514:8-18:6 (Gould Cross). During cross-examination, Mr. Crane and Dr. Tierney acknowledged that the
settlement entered into by the Joint Applicants in Maryland will create a $50 million green sustainability fund across
all PHI jurisdictions, with a proportional allocation of $7.1 million to the District for financing green energy and
sustainability programs. Tr. at 469:4-18 (Crane Cross); Tr. at 2265:13-2267:3 (Tierney Cross). The Joint Applicants
have conservatively not included the portion of this fund that would be allocated to the District as an additional
direct and traceable benefit in this proceeding.
512 See Section VI.A.5 supra.
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– will reach the best result for using the CIF to advance sustainability in the District of

Columbia.513

ii. Partnership With Exelon Will Help Ensure the District of
Columbia Can Realize the Benefits of a Transforming Energy
System.

The intervenors’ second objection – that Exelon is biased towards traditional nuclear

generation and opposes distributed generation and “utility of the future” developments, as

purportedly reflected in Exelon’s positions on certain policies – is similarly unsupported by the

record in this proceeding. What the record shows, as described below, is that Exelon’s actual

views on distributed generation and other energy developments will enhance the opportunities

for the District of Columbia and for Pepco customers to benefit from increased distributed

generation and effective deployment of new technologies and are consistent with ensuring that

clean energy is affordable and cost-effective for all customers.

iii. Exelon Views Distributed Generation as an Opportunity for Exelon
and its Customers, Not a Threat to Exelon’s Nuclear Generation
Portfolio.

In this proceeding, witnesses for OPC and District of Columbia Solar United

Neighborhoods (“DC Sun”) broadly assert that Exelon’s ownership of generation, particularly

nuclear generation, means that Exelon must inherently be opposed to distributed generation.514 In

513 Should the Commission choose not to allocate any portion of the CIF to programs that will impact conservation
of natural resources and environmental quality, that decision will not preclude approval of the Merger. See Section
IV, supra.
The Joint Applicants note that some intervenors sought to condition Merger approval on additional “benefits” that
appear to require the Commission to impose conditions that would be inconsistent with competitive markets and the
laws governing the District’s Standard Offer Service procurements. See, e.g., Tr. at 2777:1-2779:14 (Burcat Cross)
(proposing 10 to 20-year renewable energy contracts); Tr. at 2820:8-19 (Commission Cross of Burcat) (proposing
that Exelon be required to explore new transmission in PJM); Tr. at 3179:4-3182:10 (Commission Cross of
Chambers) (proposing that Exelon be required to construct distributed generation on District facilities, potentially
through a sole source procurement). Aside from the legal flaws that these proposals appear to present, the witnesses
did not provide any quantification of the costs of these proposals – either to the Joint Applicants or to District
customers. The Commission should reject these additional proposed Merger conditions.
514 See, e.g., OPC (2E): Morgan Supp. Direct at 6:9-29; DC Sun (A): Schoolman Direct at 43:3-18.
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response, both Mr. Crane and Mr. Gould emphasized the opportunities associated with

distributed generation. As Mr. Gould explained:

[OPC Counsel]: On a related note, I'd like to get your perspective
on distributed generation in general. Throughout these hearings,
there's been discussion about distributed generation. What is your
perspective on distributed generation as it relates to nuclear
energy? Do you believe that it's a threat to nuclear energy?

Mr. Gould: No, not at all. In fact, you know, one way to think
about that -- first of all, just to be direct in your questioning, we
view it as an opportunity, distributed generation. And with respect
to nuclear generation, we know and understand that this industry is
going through a transition. We very much want to be a leader in
part of that, and we've demonstrated that through our sustainability
efforts and investments.

But I'll give you a good example as to why we don't think that it's a
competition or a threat, is because through this transition, it can
take many forms: Renewables, distributed generation, or, for
example, EPA's 111(d) program that's going through the states
right now. PJM, the market that we operate in, has estimated up to
49,000 megawatts of centralized coal generation may retire as a
result of that -- that proposal, which creates an enormous amount
of opportunity for all forms of new generation, nuclear --
centralized generation or distributed generation. So we view it as a
-- quite frankly, a very big opportunity and one that we have a
track record of pursuing, both in our commercial business and
through enabling through our utilities.515

No intervenor witness contested Mr. Gould’s explanation that projected retirements of

other types of generation will create “an enormous amount of opportunity” for both centralized

and distributed generation; indeed, DC Sun witness Schoolman conceded that she had done no

quantification of whether even the full 250 MW of distributed solar required by the District of

Columbia’s RPS in 2023 would have any actual material effect on wholesale electricity prices in

515 Tr. at 1499:4-1500:14 (Gould Cross); see also Tr. at 417:8-18 (Crane Cross) (“[W]e believe that distributed
generation, properly done, which would [mean] it have some societal benefits to the consumer or facilitate some --
with proper protection for the consumers, is an enabling technology. And that's why we're moving in that direction
to do the amount of research and development for the advancement of that technology, also looking in spending
significant resources on research and investment in storage companies.”).
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PJM, with its 180,000 MW of generating capacity, or the wholesale generation assets owned by

Exelon. 516 And while OPC Witness Morgan quoted a few excerpts from an early draft of an

Exelon strategic plan in an attempt to support his allegations that Exelon opposed distributed

generation, he then highlighted only a single sentence from Exelon’s final strategic plan –

ignoring entire sections which discussed Exelon’s belief that distributed generation can provide a

great deal of value for both Exelon and its customers.517

iv. Exelon’s Policy Positions are Not Adverse to the District of
Columbia’s Renewable Energy and Sustainability Goals.

Several intervenors also contend that Exelon’s positions on various federal and state

issues reflect an animosity towards renewable energy and sustainability. As a threshold matter,

any entity’s lawful advocacy is irrelevant to the statutory definition of whether the Merger is

consistent with the public interest. Interpreting the public interest standard to require a history of

particular public advocacy (or conditioning the Merger on the advocacy of certain positions in

the future, as DC Sun and the Mid-Atlantic Renewable Energy Coalition (MAREC) request)

would violate Exelon’s constitutional rights.518 Nor is this the proceeding to resolve policy

516 Tr. at 3559:2-3560:21 (Schoolman Cross).
517 OPC (2E); Morgan Supp. Direct Testimony at 6:9-29; Tr. at 2184:9-2188:21 (Morgan Cross). Exelon’s final
strategic plan is attached to Mr. Morgan’s Supp. Direct Testimony, and contains an extensive discussion of Exelon’s
views on distributed generation. See CONFIDENTIAL OPC (2E)-5 at 32-34 of 36.
518 Lawful advocacy to amend the laws of the State or nation is a protected activity that the government may not use
against the advocate. See, e.g., United Mine Workers of Am. v. Pennington, 381 U.S. 657, 670, 85 S. Ct. 1585, 1593,
14 L. Ed. 2d 626 (1965); E. R. R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 145, 81 S. Ct.
523, 533, 5 L. Ed. 2d 464 (1961). These cases gave rise to the “Noerr-Pennington” doctrine, which is based on the
right of petition under the First Amendment of the United States Constitution. Such a right would be considerably
chilled by a rule that allowed lawful advocacy and petitioning to be the basis for rejecting a transaction involving the
party exercising its First Amendment rights on the grounds that such advocacy and petitioning was not in the “public
interest.” See First Nat. Bank of Omaha v. Marquette Nat. Bank of Minneapolis, 482 F. Supp. 514, 519 (D. Minn.
1979) aff'd, 636 F.2d 195 (8th Cir. 1980). As the Supreme Court held in Noerr, it would be improper to adopt a
policy “that would disqualify people from taking a public position on matters in which they are financially interested
[and] . . . deprive the people of their right to petition in the very instances in which that right may be of the most
importance to them.” Noerr, 365 U.S. at 139. MAREC’s proposal that Commission condition approval on Exelon
agreeing to “consider a change in its position on the PTC, including endorsement of the PTC as a mechanism to
stimulate renewable development and decrease cost of RPS compliance” (MAREC (A): Burcat Direct at 15:16-19)
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differences over renewable energy-related laws where even intervenor witnesses disagree or

oppose existing law.519

To the extent the Commission believes that such issues as the expired federal wind PTC

or Exelon’s views of legislation in other jurisdictions nevertheless have relevance to its

consideration of this Merger, an examination of the evidence regarding Exelon positions on such

issues demonstrates the reasonable bases for Exelon’s views, as well as support from other

stakeholders and experts.

• Federal Wind Production Tax Credit. Several intervenors attempt to make an

endorsement of a renewal of the expired federal PTC as a “litmus test” for support

for renewable energy. The Commission should reject these efforts. Exelon has

opposed additional renewals of the PTC because, after more than twenty years,

the wind PTC has achieved its goal of jumpstarting the industry and the cost of

wind turbines has fallen dramatically, while operating efficiency has increased.520

Notwithstanding the maturation of the wind industry, however, the PTC permits a

wind generator to sell wind energy at a negative price when competing against

other emission-free generation, since a PTC-supported wind project allows a wind

generator to collect a $22 per megawatt-hour subsidy (after-tax).521 And when

MAREC witness Burcat was asked to explain why he thought that the lack of the

and DC Sun’s proposal to require Exelon to support the “full” community retail energy facility rate (DC Sun (A):
Schoolman Direct at 54:13-14 & Tr. at 3554:15-18) are similarly flawed and should be rejected by the Commission.
519 Renewal of the PTC as proposed by MAREC would require new legislation and conflicts with the published
views of OPC witness Dr. Dismukes; DC Sun’s belief that a “full” retail rate for community renewable energy
facilities is in the public interest conflicts with the express provisions of the Community Renewable Energy Act of
2013. See Joint Applicants (3I)-2 (including copy of David E. Dismukes, Removing Big Wind’s ‘Training Wheels’:
The Case for Ending the Federal Production Tax Credit); DC ST § 34-1501, 12(A) (defining “CREF credit rate” to
the standard offer service rate for the General Service Low Voltage Non-Demand Customer class”).
520 Joint Applicants (3I): Gould Rebuttal at 7:11-8:6.
521 See MAREC: Burcat Direct Exhibit 1at 6 of 9 (explaining how “negative pricing” permits a wind developer to
pay $25 to pay a grid operator to take its power and still receive $10 through the PTC).
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PTC would mean higher prices for renewable energy, the analysis he produced

demonstrated just the opposite: that wind can now compete with more carbon-

intensive generation without subsidies.522

• Maryland RPS and Community Solar Legislation. The intervenors’ reliance on

positions taken by Exelon and BGE with respect to various legislative proposals

in Maryland as a demonstration of general animosity towards renewables is

similarly misplaced. For example, DC Sun witness Schoolman and OPC witness

Morgan assert that Exelon’s opposition to proposed legislation increasing

Maryland’s Tier I RPS requirement from 25% to 40% demonstrates hostility to

renewables, but entirely fail to note that the Maryland Office of People’s Counsel

also opposed the legislation because of the potential costs to Maryland

consumers.523 And while Exelon opposed legislation in Maryland that would have

established a community solar pilot, a review of the specific reasons for Exelon’s

position make clear that Exelon and BGE were concerned about the distribution

rate subsidies – and Pepco took the exact same position as Exelon in opposing the

Maryland legislation.524 Notably, when discussing the District of Columbia’s

Community Solar program, Mr. Gould emphasized that Exelon believes the

District of Columbia’s program is properly designed to avoid improper cost-

522 See JA-25 at 4 of 21 (showing wind with an unsubsidized levelized cost of energy between $37 and $81 per
megawatt-hour and gas combined cycle between $61 and $87 per megawatt-hour).
523 Tr. at 2171:9-15 (Morgan Cross); JA-4 at 1-2 of 2 (explaining OPC’s opposition on grounds that “progress can
continue under the current RPS standard of 20% by 2022” and “OPC does not see a present need to double that
percentage requirement by 2025, particularly given the potential residential rate impacts.”).
524 Tr. at 2175:14-20 (Morgan Cross); JA-5 at 1-2 of 2 (explaining Pepco’s opposition on grounds that “HB 1192
currently allows program participants to offset 75% of an electric company’s kilowatt hour charge for distribution
services. . . . The 75% subsidy is bad public policy and is unwarranted because the subscribers will continue to use
the electric distribution grid to receive electric service and the generation facilities would use the grid to distribute
their generation. Nevertheless, these individuals would not pay their fair share to maintain the grid. In addition,
subsidies given to some customers mean that other customers will be paying higher rates.”).
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shifting, and also explained that Exelon is supporting community solar legislation

in Illinois.525

• New York “Reforming the Energy Vision” (REV) Proceeding. In her Direct

Testimony, DC Sun witness Schoolman includes an extensive discussion of the

NY REV proceedings in which Exelon is participating, but then summarizes

Exelon’s comments by stating only that “[i]t was clear that Exelon did not

embrace the New York proposal in a way that would encourage or facilitate

distributed solar generation.”526 In fact, as Exelon’s full comments attached to Ms.

Schoolman’s testimony make clear, Exelon generally agreed with the New York

Staff’s principles for market design. Exelon also proposed a series of guiding

principles to best meet the Commission’s REV goals, with an emphasis on

customer choice and competitive provision of distributed energy resources.527 In

discussing the REV proceedings, Mr. Crane emphasized that utilities choosing to

ignore microgrids and other enabling distributed technology were taking “the

wrong approach”: “We do believe . . . there will be [at least] a 10 percent

penetration in distributed generation. Now that could be a great opportunity to

redesign the distribution operating model to support these microgrids coming

on.”528

Ginna Nuclear Plant and Illinois Low-Carbon Legislation. MAREC witness Burcat also

asserted that Exelon was hypocritically looking for a market subsidy for nuclear generation for

its Ginna nuclear plant in New York and for nuclear plants in Illinois while opposing subsidies

525 Tr. at 1497:20-1498:19 (Gould Cross).
526 DC Sun (A): Schoolman Direct at 36:11-37:50 n.58.
527 Exhibit DC Sun (A)-9 at 6-7 11; 15 of 30.
528 Tr. at 501:5-19 (Crane Cross).
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for renewables. However, Mr. Burcat’s assertion was entirely refuted by the conclusions of the

New York Public Service Commission and the New York Independent System Operator that

continued operation of the Ginna plant was required for reliability reasons, and for a limited

period of time.529 Similarly, both Mr. Crane and Mr. Gould explained that the Illinois legislation

was not intended as a subsidy for nuclear plants but to level the playing field for all carbon-free

generation in Illinois to compete and evolve.530

v. Other Intervenor Concerns Regarding The Benefits of Exelon’s
Support For Distributed Technologies for Energy Efficiency and or
Energy Efficiency New Technologies Lack Foundation.

A number of intervenors expressed their concern that a post-Merger Pepco would be less

supportive of distributed generation, smart meters and customer data transparency, microgrids,

and other technologies that will be useful in achieving the District of Columbia’s sustainability

goals in the future. In expressing these unsupported opinions, however, the intervenors appear to

have done little or no review of the actual accomplishments and experience of the Exelon

utilities.

For example, intervenor witnesses expressing concern about Exelon’s timely

interconnection of distributed generation were unfamiliar with BGE’s actual performance in

interconnecting distributed generation in Maryland, either generally or in comparison to Pepco’s

Maryland performance.531 Other witnesses raising concerns about Exelon’s interest in, and

529 JA-24 at 5-6 of 13.
530 Tr. at 186:5-188:19 (Crane Cross); Tr. at 1526:2-16 (Gould Cross).
531 See, e.g., Tr. at 3140:20-3145:10 (Chambers Cross) (stating he was “uncertain” as to whether he had reviewed
BGE and Pepco Maryland interconnection reports for 2013 and acknowledging he did not know of any Exelon
problems interconnecting distributed generation); Tr. at 3248:20-3249:12 (Chang Cross) (acknowledging his lack of
independent analysis or research on interconnection performance to support his “fear” of “worsening”
interconnection of distributed solar generation if Merger was approved); Tr. at 3551:9-18 (Schoolman Cross)
(acknowledging she had not reviewed Exelon or Pepco Maryland interconnection reports for 2014 and stating she
could not remember whether she had reviewed Exelon or Pepco interconnection reports for any year).
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support for, microgrids, customer data transparency, and smart grid technologies ignored actual

programs in these areas at Exelon utilities in their testimony.532

As described supra, Exelon’s leadership in each of these areas is well-established and

recognized. Moreover, in the area of energy efficiency, Exelon fully understands that the District

of Columbia’s approach to designing, managing and funding energy efficiency programs through

the SEU is different from the legal frameworks in the other states in which Exelon utilities

operate. Exelon is committed to working closely with the SEU upon approval of the Merger to

ensure that the experience of Exelon utilities in the development and implementation of energy-

efficiency programs is also available to the SEU for its development and administration of

energy efficiency programs consistent with its statutory responsibilities.

In his testimony, Mr. Gould explained how Exelon’s comprehensive sustainability

experience and commitment will benefit the District of Columbia:

I believe that the nature and scope of the District’s Sustainability
Plan provides an additional strong basis for approval of the
Merger. Exelon’s low carbon approach to meeting customer needs
and its significant commitment to renewable energy, a modern
electric grid, and on-going investments in new energy technologies
are consistent with the District’s long-term goals, and the scale of
Exelon’s operations will help ensure that the District has a real
opportunity to experiment and adopt carbon-reducing strategies
and technology solutions to achieve its plans. Furthermore, Exelon
has already demonstrated its dedication to leadership in these
areas, and our own long term goal to be a leading energy provider
is only achievable if we continue to innovate in the developing
areas that the District will require to achieve its sustainability
goals.533

532 See, e.g., DCG (G): Chambers Direct at 8:1-4 (stating DGS is “heavily invested in the smart grid “and “does not
know what type of partner the Joint Applicants will be” without any discussion of Exelon smart meter deployment
or $1.2 million U.S. Department of Energy award to ComEd for microgrid controller development described by Mr.
Gould); DCG (E): Shane Direct at 19:10-23; Tr. at 3093:3-94:14 (Shane Cross) (discussing Pepco provision of data
to customers participating in energy performance disclosure programs as “example of good collaboration” by Pepco
in Direct Testimony but only discussing participation by Exelon utilities ComEd and PECO on cross-examination).
533 Joint Applicants (3I): Gould Rebuttal at 23:4-15.
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In light of the actual record in this proceeding, the Commission should conclude that the

evidence relating to Factor 7 demonstrably establishes substantial benefits of the Merger for

District of Columbia customers and will help the District of Columbia achieve compliance with

its RPS and future sustainability initiatives.

VII. CONCLUSION

For all the reasons set forth herein, and consistent with the evidence presented at the

hearing, the Joint Applicants respectfully request the Commission to find that the Merger is in

the public interest pursuant to D.C. Code Ann. § 34-504, and to approve the Merger.
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APPENDIX A
Procedural History

1. The Joint Applicants1 filed a Joint Application to obtain the approval of the

Commission for a change of control of Pepco on June 18, 2014.

2. Accompanying the Joint Application, the Joint Applicants submitted written

testimony and exhibits describing the Merger and discussing the substantial benefits the merger

is expected to produce for Pepco, its customers and the communities it serves.

3. By Order 17530, dated June 27, 2014, the Commission directed the Joint

Applicants, OPC and intervenors to file briefs with the Commission on the issue of whether this

case should be classified as a “rate case” or “other investigation” on or before July 11, 2014. In

addition, any interested person desiring to formally intervene was directed to file a petition to

intervene no later than July 11, 2014. Further, OPC and intervenors were to file comments on

the Joint Applicants’ proposed procedural schedule by July 18, 2014, and any party was allowed

to file comments upon the six factors discussed in the Order and propose additional factors to be

considered by the Commission in determining whether the Merger is in the “public interest” on

or before July 18, 2014.

4. Pursuant to D.C. Code § 34-804(a)(2001), the OPC is the statutory party of right

to any Commission investigation. In addition, the Commission granted petitions to intervene2 to

the following intervenors: AOBA; the DCG; DC SUN; DC Water; the GSA; tGRID 2.0; the

Maryland DC Virginia Solar Energy Industries Association (“MDV-SEIA”); MAREC; IMM;

NCLC/NHT; and NRG.

1 Terms used in this history are as defined in the Initial Brief,
2 The Petitions to Intervene of Mr. S. David Freeman (“Mr. Freeman”) and Fresh Generation, LLC (“Fresh
Generation”), were denied.
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5. Over the course of this proceeding, numerous entities and individuals filed

comments on the proposed Merger

6. On July 11, 2014, the Joint Applicants, OPC, AOBA, DCG, and DC SUN filed

initial briefs on the issue of whether this case should be classified as a “rate case” or “other

investigation” for purposes of D.C. Code § 34-912. On July 18, 2014, the Joint Applicants, OPC

and AOBA filed reply briefs. Per Order No. 17597, the Commission determined that this case

should be classified as an “other investigation.”

7. Comments upon the procedural schedule and the proposed factors discussed in

Order No. 17530 to be considered by the Commission in determining whether the Merger is in

the “public interest” were filed by the Joint Applicants, OPC, AOBA, DCG, DC SUN, Mr.

Freeman, Fresh Generation, GRID 2.0, MAREC, the Market Monitor and NCLC/NHT.

8. Having considered all of the comments, the Commission decided to revise the

original six public interest factors to the following seven factors to evaluate the Merger and

specifically the effects of the transaction on: (1) ratepayers, shareholders, the financial health of

the utilities standing alone and as merged, and the economy of the District; (2) utility

management and administrative operations; (3) public safety and the safety and reliability of

services; (4) risks associated with all of the Joint Applicants’ affiliated non-jurisdictional

business operations, including nuclear operations; (5) the Commission’s ability to regulate the

new utility effectively; (6) competition in the local retail, and wholesale markets that impacts the

District and District ratepayers; and (7) conservation of natural resources and preservation of

environmental quality.
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9. Pursuant to Order No. 17597 on September 19, 2014, the Joint Applicants filed

supplemental direct testimony addressing the identified seven factors and especially addressing

the ring-fencing, SOS auction process, and cost allocation issues.

10. OPC and intervenors filed direct testimony on November 3, 2014 and

supplemental direct testimony on March 20, 2015.

11. Joint Applicants filed rebuttal testimony on December 17, 2014.

12. Extensive discovery was conducted during this proceeding with the Joint

Applicants responding to data requests, consisting of over 1,600 questions with over 4,000

subparts.

13. In addition, several Settlement Conferences were conducted, although the parties

did not reach agreement on the settlement of issues to be decided in this proceeding.

14. On October 9, 2014, in response to filings made by OPC and the District

Government, the Commission issued Order No. 17654, which extended various procedural

deadlines and moved the Evidentiary Hearings from January 5-9, 2015 to February 9-13, 2015.

15. On January 30, 2015, the Commission issued Order No. 17790, which again

revised the Procedural Schedule to add two additional Hearing days – February 25 and 26, 2015

– and designated February 27, 2015 to be held in reserve in the event that an additional Hearing

day was needed.

16. On February 4, 2015 the Joint Applicants filed a Motion to Submit Supplemental

Rebuttal Testimony.

17. On February 9, 2015, the Commission held oral argument on Joint Applicants’

motion and denied it. The Commission determined that it would, sua sponte, consider the Joint

Applicants’ motion to be in the alternative, a motion for leave to file the new testimony as
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Supplemental Direct Testimony that amends previously filed testimony. The Commission also

directed the Joint Applicants to file new conforming Amended Direct, Amended Supplemental

Direct, and Amended Rebuttal Testimony reflecting the changes.

18. At the February 9, 2015 proceeding, the parties presented a revised procedural

schedule to which they all agreed.

19. In Order No. 17802, the Commission memorialized its February 9, 2015 bench

decision and memorialized its acceptance of the parties’ voluntarily agreed upon schedule.

20. Pursuant to that schedule and Order No. 17802, the Joint Applicants electronically

served February 17, 2015 Supplemental Direct Testimony and new conforming Amended Direct,

Amended Supplemental Direct, and Amended Rebuttal Testimony. As the Commission was

closed due to a snow emergency this filing was not made with the Commission until February

18, 2015

21. On February 25, 2015, OPC and AOBA filed a Joint Motion to Modify the

Procedural Schedule that they had negotiated and to which they voluntary agreed.

22. On March 10, 2015 in Order No. 17817, the Commission granted in part and

denied in part OPC and AOBA’s motion holding that the Commission did not err in its adoption

of the procedural schedule that was negotiated, agreed upon, and proposed by the parties, and

which was approved by the Commission in Order No. 17802.

23. Hearings were subsequently held on March 30-31, April 1-3, April 6-8, and April

20-22, 2015.

24. Because the number of days required to complete the hearing exceeded the

original schedule, the briefing schedule was set by the Commission on the last day of hearings



5

(April 22, 2015) as follows: Initial Briefs are due on May 13, 2015 and Reply Briefs are due May

27, 2015.
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JOINT APPLICANTS EXHIBIT (4A)-2
Page 1 of 17

The Joint Applicants’ District of Columbia Merger Commitments 

Merger Impact on Rates

1. Pepco will not seek recovery in rates of:

a. Any acquisition premium associated with the Merger; or

b. Any transaction costs incurred in connection with the Merger by Exelon, PHI or
their subsidiaries. Application Exh. 5.

2. Exelon will not record any of the impacts of purchase accounting at the PHI utility
companies (ACE, Delmarva Power and Pepco), thereby maintaining historical cost
accounting at each of the PHI utility companies. No goodwill or other fair value
adjustments will be recorded at the PHI utility companies upon consummation of the
Merger. JOINT APPLICANTS (3F): Khouzami Rebuttal at 15:9-19.

3. The incremental cost of accelerating the supplemental executive retirement plan
(“SERP”) benefits that otherwise would have been be paid to certain eligible executives
will also be treated as Transaction Costs. JOINT APPLICANTS (3F): Khouzami Rebuttal
at 16:3-10.

4. The Joint Applicants will provide a side-by-side comparison of pre-and post-merger
shared-services costs allocated to Pepco. The comparison will be filed as a separate letter
no later than the end of the second quarter in 2017. JOINT APPLICANTS (3F):
Khouzami Rebuttal at 17:21-18:4.

5. The Joint Applicants agree to track Merger-related savings and costs until Pepco’s next
rate case proceeding and account for such savings in that proceeding. JOINT
APPLICANTS (3F): Khouzami Rebuttal at 9:9-11.

Customer Investment Fund

6. After the consummation of the Merger, Exelon will establish a Customer Investment
Fund of $33.75 million to be used across Pepco’s District of Columbia service territory
for rate credits, or directed toward assistance for low income customers, energy
efficiency initiatives, and/or other programs designed to benefit Pepco’s District of
Columbia customers in a manner determined by the Commission. JOINT APPLICANTS
(4A)-1: New Jersey Stipulation of Settlement (“NJ Stip.”) at ¶¶ 7, 8; JOINT
APPLICANTS (4A): Crane February 17, 2015 Supp. Direct at 4:2-10; JOINT
APPLICANTS (4F): Khouzami February 17, 2015 Supp. Direct at 3:5-4:8.

Appendix B
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Reliability and Quality of Service

7. The Joint Applicants commit that Pepco will achieve reliability performance for 2018-
2020 at a level equal to or better than the corresponding levels set forth in the
Commission’s current Electricity Quality of Service Standards (“EQSS”) averaged over
the same three-year period. Specifically, the Joint Applicants commit to meet the
following SAIFI and SAIDI averages calculated for the three-year 2018-2020 period
without exceeding the aggregate capital and operations and maintenance (“O&M”)
spending levels listed in Table 1, below, absent changes in law, regulations, or extreme
weather events requiring increases in reliability-related spending to restore service and
facilities or variations in the schedule of the District of Columbia Power Line
Undergrounding (“DC PLUG”) that are outside of Pepco’s control:

SAIFI 2018 2019 2020
Merger Commitment

3 yr. avg. (‘18-‘20)
Exelon
Commitment 0.74 0.66 0.58 0.66

Interruptions

SAIDI 2018 2019 2020
Merger Commitment

3 yr. avg. (‘18-‘20)
Exelon
Commitment 99 89 81 90

Minutes

This commitment is contingent on the DC PLUG initiative moving ahead on schedule
such that the currently forecasted Year One feeder work is completed and in service in
2016 and that for each plan year in the DC PLUG initiative from 2017 to the beginning of
2020 the subsequent feeder work is completed and in service on schedule.1 JOINT
APPLICANTS (4D): Alden February 17, 2015 Supp. Direct at2:4-3:10; JOINT
APPLICANTS (4E): Gausman February 17, 2015 Supp. Direct at 4:16-5:2.

Table 1

1 See Formal Case No. 1116, Joint Application of Potomac Electric Power Company and the District
Department of Transportation for Approval of Their Triennial Underground Infrastructure Improvement
Projects Plan, Appendix C.
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8. If this level of reliability improvement is not achieved across either SAIFI or SAIDI, the
return on equity to which Pepco would otherwise be entitled in its next electric
distribution rate case filed after January 1, 2021, will be reduced by fifty basis points. The
return on equity reduction would apply throughout the period that the rates established by
that rate proceeding are in effect, and Pepco would be required to initiate a new base rate
proceeding and obtain an order from the Commission approving new rates to end the
return on equity penalty. This financial penalty would be in addition to any other
financial penalty the Commission might impose if Pepco failed to meet its Commission-
set reliability requirements in 2020. JOINT APPLICANTS (F): Khouzami Direct at
27:9-28:12 JOINT APPLICANTS (4A-1): NJ Stip. ¶ at 14; JOINT APPLICANTS (4D):
Alden February 17, 2015 Supp. Direct at 5:5-19.

Customer Service

9. Pepco will continue to provide SOS to its customers in the District consistent with the
District of Columbia Code and Affiliate Code of Conduct. Exelon intends to continue to
participate in the SOS auction process following the Merger. JOINT APPLICANTS (2E):
Gausman Supp. Direct at 6:8-12.

Local Presence

10. PHI and Pepco will continue to maintain headquarters in Washington, D.C. at Edison
Place. Application at ¶ 17.

11. PHI will have a President/CEO, Chief Financial Officer, Treasurer and a number of other
officers. JOINT APPLICANTS (3C): O’Brien Rebuttal at 14:12-18.

12. Pepco will maintain appropriate levels of senior management at its District of Columbia
headquarters. Application Exh. 5.

13. The Commission and stakeholders in the District of Columbia will enjoy the same access
to Pepco and PHI personnel after the Merger. Application at ¶ 41(b).

14. Pepco’s regional president will continue to provide a strong local connection and
maintain relationships within the District of Columbia. Application at ¶ 41(b).

Labor, Employment and Compensation

15. In the two years following consummation of the Merger, Exelon commits to ensure no
net reduction in the employment levels at Pepco due to involuntary attrition resulting
from the Merger integration process and to provide current and former Pepco employees
with compensation and benefits at least as favorable in the aggregate as the compensation
those employees received immediately before the date of the Merger Agreement.
Application at ¶ 39.
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16. Exelon commits to ensure that Pepco honors its existing collective bargaining
agreements. Application at ¶ 39.

17. Exelon commits to make a good faith effort to hire within two years of the Merger
closing date at least 102 union workers in the District of Columbia. JOINT
APPLICANTS (3A): Crane Rebuttal at 4:16-17, JOINT APPLICANTS (3F): Khouzami
Rebuttal at 4:14-21.

18. Exelon commits to transferring Pepco Energy Services’ Arlington, Virginia operations
into the District. At current count, the transfer would result in an additional 50 District of
Columbia jobs. JOINT APPLICANTS (3A): Crane Rebuttal at 4:17-18, JOINT
APPLICANTS (3L): McGowan Rebuttal at 6:1-11.

19. PHI and Pepco will also continue their commitments to workforce diversity. Application
at Exh. 5.

Supplier Diversity

20. Pepco will honor and maintain its commitment to existing supplier diversity programs.
Application at Exh. 5.

Low-Income Assistance

21. Pepco will maintain its low income customer assistance programs pursuant to current
requirements and commitments. Application at ¶ 40.

Charitable Contributions and Community Initiatives

22. As part of the Merger, in the District of Columbia, Exelon also commits that it and its
subsidiaries shall, during the ten-year period following the Merger, provide at least an
annual average of charitable contributions and traditional local community support that
exceeds the 2013 level of $1.6 million. Application at ¶ 40.

Energy Efficiency/Demand Response

23. PHI and Pepco will maintain and promote existing energy efficiency and demand
response programs. Application at Exh. 5.

Corporate Organization, Financial Integrity and Ring-Fencing

24. PHI’s senior management will continue to establish priorities and respond to local
conditions as it does today. PHI’s local management will continue to have the authority
and responsibility to provide input into the development of Pepco’s capital and operating
and maintenance expense budgets and implement the approved budgets. While Pepco’s
budgets will be reviewed by Exelon’s CEO and Executive Committee, they will have to
be approved by the PHI board of directors. Application at ¶ 17.
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25. As members of the Exelon Management Executive Committee, the PECO, ComEd and
BGE CEOs (and the CEO of PHI after the Merger) will continue to meet with Exelon’s
CEO, Mr. Crane, at least monthly and have direct and frequent access to him and other
members of Exelon’s senior management team. JOINT APPLICANTS (3C): O’Brien
Rebuttal at 15:3-10.

26. Pepco will continue to operate within the District of Columbia as an electric public utility
subject to the continuing jurisdiction of the Commission pursuant to the District of
Columbia Public Utilities Act, and without any reduction in the Commission’s existing
oversight or authority over Pepco. Application at ¶ 18.

27. The authority and responsibility delegated to local management will be clearly delineated
in two formal, written documents consisting of a statement of Corporate Governance
Principles and a Delegation of Authority (“DOA”). The DOA will demarcate, among
other things, levels of expenditures and defined categories of decisions that can be
authorized solely by the utility’s CEO or by the utility CEO with utility Board of
Directors’ approval. JOINT APPLICANTS (3C): O’Brien Rebuttal at 9:11-16, 14:19-
15:2.

28. Pepco will maintain its separate existence as a separate corporate subsidiary and its
separate franchises, obligations and privileges. JOINT APPLICANTS (4A)-1: NJ Stip. at
¶ 28.

29. Pepco will maintain separate books and records. The Joint Applicants agree to provide
the Commission and its Staff and OPC, upon request, access in the District of Columbia
to Pepco’s original books and records as maintained in the ordinary course of business
within twenty working days after such request. The Joint Applicants also agree to notify
the Commission of any material change in the administration, management or condition
of Pepco’s books and records within ten days after the event. JOINT APPLICANTS
(4A)-1: NJ Stip. at ¶ 29.

30. Pepco will not incur or assume any debt, including the provision of guarantees or
collateral support, related to this Merger or any future Exelon acquisition. Application at
Exh. 5; JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 30.

31. Exelon will establish a limited liability company as a special purpose entity (“SPE”) for
the purpose of holding 100% of the equity interest in PHI. JOINT APPLICANTS (4A)-1:
NJ Stip. at ¶ 31.

32. The SPE will be a direct subsidiary of Exelon Energy Delivery Company LLC
(“EEDC”). JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 32.

33. EEDC will transfer 100% of the equity interest in PHI to the SPE as an absolute
conveyance with the intention of removing PHI and its utility subsidiaries from the
bankruptcy estate of Exelon and EEDC. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 33.
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34. The SPE will have no employees and no operational functions other than those related to
holding the equity interests in PHI. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 34.

35. The SPE shall maintain adequate capital in light of its contemplated business purpose,
transactions and liabilities; provided, however, the foregoing shall not require the owners
to make any additional capital contributions. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶
35.

36. The SPE will have four directors appointed by EEDC. One of the four SPE directors will
be an independent director, who will be an employee of an administration company in the
business of protecting SPEs, and must meet the other independence criteria set forth in
the SPE governing documents. One other director will be appointed from among the
officers or employees of PHI or a PHI subsidiary. The other two SPE directors may be
officers or employees of Exelon or its affiliates, including PHI and its subsidiaries.
JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 36.

37. The SPE will issue a non-economic interest in the SPE (a “Golden Share”) to an
administration company in the business of protecting SPEs and separate from the
administration company retained to provide the person to serve as the independent
director for the SPE. The holder of the SPE’s Golden Share will have a voting right on
matters specified in the SPE governing documents, as described below. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 37.

38. PHI will have a board of directors consisting of 7 or more people. At least three
members of the PHI board must be "independent" (as defined by New York Stock
Exchange rules). Of the four remaining directors, at least one shall be selected from
among the officers or employees of PHI or a PHI subsidiary. PHI’s seven-member Board
of Directors will include three outside directors from the service territories of PHI’s three
utility subsidiaries. The PHI Board of Directors will select the Board of Directors of
Pepco, and the Pepco Board will choose Pepco’s officers. JOINT APPLICANTS (4A)-1:
NJ Stip. at ¶ 38; JOINT APPLICANTS (3C): O’Brien Rebuttal at 14:8-11.

39. A voluntary petition for bankruptcy by the SPE will require the affirmative consent of the
holder of the Golden Share and the unanimous vote of the SPE board of directors
(including the independent director). A voluntary petition for bankruptcy by PHI will
require the affirmative consent of the holder of the Golden Share, the unanimous vote of
the SPE board of directors (including the independent director), and the unanimous vote
of the PHI board of directors. A voluntary petition for bankruptcy for any of PHI’s
subsidiaries will require the unanimous vote of the PHI board of directors (including its
independent directors) and the unanimous vote of the board of directors of the relevant
PHI subsidiary. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 39.

40. The SPE will maintain arms-length relationships with each of its affiliates and observe all
necessary, appropriate and customary company formalities in its dealings with its
affiliates. PHI and PHI’s subsidiaries will maintain arms-length relationships with
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Exelon and its affiliates, including the SPE. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶
40.

41. PHI’s CEO and other senior officers who directly report to the CEO will hold no
positions with Exelon or Exelon affiliates other than PHI and PHI’s subsidiaries. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 41.

42. At all times, the SPE will hold itself out as an entity separate from its affiliates, will
conduct business in its own name through its duly authorized directors and officers and
comply with all organizational formalities to maintain its separate existence and shall use
commercially reasonable efforts to correct any known misunderstanding regarding its
separate identity. PHI and its subsidiaries will hold themselves out as separate entities
from Exelon and the SPE, conduct business in their own names (provided that PHI and
each of PHI’s utility subsidiaries may identify itself as an affiliate of Exelon on a basis
consistent with other Exelon utility subsidiaries). JOINT APPLICANTS (4A)-1: NJ Stip.
at ¶ 42.

43. The SPE shall maintain its own separate books, records, bank accounts and financial
statements reflecting its separate assets and liabilities. PHI and each of PHI’s
subsidiaries will maintain separate books, accounts and financial statements reflecting its
separate assets and liabilities. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 43.

44. The SPE shall comply with GAAP in all material respects (subject, in the case of
unaudited financial statements, to the absence of footnotes and to normal year-end audit
adjustments) in all financial statements and reports required of it and issue such financial
statements and reports separately from any financial statements or reports prepared for its
affiliates; provided that such financial statements or reports may be consolidated with
those of its affiliates if the separate existence of the SPE and its assets and liabilities are
clearly noted therein. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 44.

45. The SPE shall account for and manage all of its liabilities separately from any other
entity, and pay its own liabilities only out of its own funds. JOINT APPLICANTS (4A)-
1: NJ Stip. at ¶ 45.

46. The SPE shall neither guarantee nor become obligated for the debts of any other entity
nor hold out its credit or assets as being available to satisfy the obligations of any other
entity. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 46.

47. Each PHI utility will maintain separate debt and preferred stock, if any, so that none will
be responsible for the debts or preferred stock of affiliated companies, and each will
maintain its own corporate and debt credit rating as well as ratings for long-term debt and
preferred stock, if any. PHI and its subsidiaries will use reasonable efforts to maintain
separate credit ratings for their publicly traded securities. PHI will not issue additional
long-term debt securities. In particular, PHI shall not rollover or otherwise refinance its
currently outstanding long-term debt by issuing new long-term debt. PHI and its utility
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subsidiaries will use reasonable efforts and prudence to preserve investment grade credit
ratings. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 47.

48. PHI will not assume liability for the debts of Exelon, the SPE, or any other affiliate of
Exelon other than a PHI subsidiary. The PHI subsidiaries will not assume liability for the
debts of Exelon, PHI, the SPE, the other PHI subsidiaries, or any other affiliate of
Exelon. The SPE shall not acquire, assume or guarantee obligations of any affiliate. PHI
will not guarantee the debt or credit instruments of Exelon, the SPE or any other Exelon
affiliate other than a PHI subsidiary. The PHI utilities will not guarantee the debt or
credit instruments of Exelon, PHI or any other Exelon affiliate including the SPE. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 48.

49. The SPE shall not pledge its assets for the benefit of any other entity or make loans to, or
purchase or hold any indebtedness of, any other entity. The PHI utilities will not pledge
or use as collateral, or grant a mortgage or other lien on any asset or cash flow, or
otherwise pledge such assets or cash flow as security for repayment of the principal or
interest of any loan or credit instrument of, or otherwise for the benefit of, Exelon, PHI or
any other Exelon affiliate including the SPE. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶
49.

50. Pepco will not include in any of its debt or credit agreements cross-default provisions
between Pepco securities and the securities of Exelon or any other Exelon affiliate.
Pepco will not include in its debt or credit agreements any financial covenants or rating-
agency triggers related to Exelon or any other Exelon affiliate. JOINT APPLICANTS
(4A)-1: NJ Stip. at ¶ 50.

51. The SPE will not commingle its funds or other assets with the funds or other assets of any
other entity and shall not maintain any funds or other assets in such a manner that it will
be costly or difficult to segregate, ascertain or identify its individual funds or other assets
from those of its owners or any other person. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶
51.

52. PHI and its subsidiaries will maintain in its own name all assets and other interests in
property used or useful in their respective business and will not transfer its ownership
interest in any such property to Exelon or an Exelon affiliate (other than a PHI
subsidiary) without requisite approval of the Commission and any approval required
under the Federal Power Act; provided that the foregoing shall not limit the ability of PHI
to transfer to Exelon or Exelon affiliates any business or operations of PHI or PHI
subsidiaries that are not regulated by state or local utility regulatory authorities. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 52.

53. The SPE shall ensure that its funds will not be transferred to its owners or affiliates
except with the consent and authority of the SPE board of directors. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 53.
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54. The SPE shall ensure that title to all real and personal property acquired by it is acquired,
held and conveyed in its name. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 54.

55. No entities other than PHI and its subsidiaries, including the PHI utilities and PHI
Service Company (“PHISCo”), will participate in the PHI utilities’ money pool. The PHI
utilities will not participate in any money pool operated by Exelon, and there will be no
commingling of the PHI money pool funds with Exelon. Any deposits into or loans
through the PHI money pool by PHI utilities shall be on terms no less favorable than the
depositor or lender could obtain through a short-term investment of similar funds with
independent parties. Any borrowings from the PHI money pool by a PHI utility shall be
on terms no less favorable and cost effective than the PHI utility could obtain through
short-term borrowings from (including sales of commercial paper to) independent parties.
Exelon will give notice to the Commission within seven days in the event that any
participant in the PHI money pool is rated below investment grade by any of the three
major credit rating agencies. The documents and instruments creating the PHI money
pool (and any modification thereof) will be subject to approval by the Commission.
JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 55.

56. PHISCo will remain as a subsidiary of PHI and will continue to perform functions and to
maintain related assets currently involved in providing services exclusively to the PHI
utilities. Other functions that are currently provided by PHISCo, including those that are
provided to PHI utilities and to other current PHI subsidiaries, will be transferred to
Exelon Business Services Company (“EBSC”) or another Exelon affiliate in a phased
transition over a period of time following the Merger closing. JOINT APPLICANTS
(4A)-1: NJ Stip. at ¶ 56.

57. PHI subsidiaries, other than PHISCo and the PHI utilities, that are currently engaged in
operations that are not regulated by a state or local utility regulatory authority will be
transferred to Exelon or an Exelon affiliate; provided that PHI may retain ownership of
Conectiv LLC (“Conectiv”) as a holding company for ACE and Delmarva Power; and
Conectiv or subsidiaries of Conectiv may retain ownership of real estate and other assets
that are used in whole or in part in the business of the PHI utilities. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 57.

58. The SPE will maintain a separate name from and will not use the trademarks, service
marks or other intellectual property of Exelon, PHI, or PHI’s subsidiaries. PHI and its
utility subsidiaries will each maintain a separate name from and will not use the
trademarks, service marks or other intellectual property of Exelon or its other affiliates,
except that PHI and each of PHI’s utility subsidiaries may identify itself as an affiliate of
Exelon on a basis consistent with other Exelon utility subsidiaries. JOINT APPLICANTS
(4A)-1: NJ Stip. at ¶ 58.

59. Any amendment to the organizational documents of the SPE that would remove or alter
the voting or other ring-fencing requirements described above will require the unanimous
vote of the board of directors of the SPE, including the independent director, and the
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affirmative consent of the holder of the Golden Share. JOINT APPLICANTS (4A)-1: NJ
Stip. at ¶ 59.

60. Within 180 days following completion of the Merger, Exelon will obtain a legal opinion
in customary form and substance and reasonably satisfactory to the Commission, to the
effect that, as a result of the ring-fencing measures it has implemented for PHI and its
subsidiaries, a bankruptcy court would not consolidate the assets and liabilities of the
SPE with those of Exelon or EEDC, in the event of an Exelon or EEDC bankruptcy, or
the assets and liabilities of PHI or its subsidiaries with those of either the SPE, Exelon or
EEDC, in the event of a bankruptcy of the SPE, Exelon or EEDC. In the event that such
opinion cannot be obtained, Exelon will promptly implement such measures as are
required to obtain such opinion. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 60.

61. Pepco will not pay dividends to its parent company if, immediately after the dividend
payment, its common equity level would fall below 48%, as equity levels are calculated
under the ratemaking precedents of the Commission. JOINT APPLICANTS (4A)-1: NJ
Stip. at ¶ 61.

62. Pepco shall not make any distribution to its parent if Pepco’s corporate issuer or senior
unsecured credit rating, or its equivalent, is rated by any of the three major credit rating
agencies below investment grade. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 62.

63. Pepco shall file with the Commission, within 5 business days after the payment of a
dividend, the calculations that it used to determine the equity level at the time the board
of directors considered payment of the dividend and the calculations to demonstrate that
the common equity ratio immediately after the dividend payment did not fall below 48%,
as equity levels are calculated under the ratemaking precedents of the Commission.
JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 63.

64. Pepco will file with the Commission an annual compliance report with respect to the
ring-fencing and other requirements. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 64.

65. At the time the SPE is formed and every year thereafter, Pepco shall provide the
Commission with a certificate from an officer of Exelon certifying: (a) Exelon shall
maintain the requisite legal separateness in the corporate reorganization structure; (b) the
organization structure serves important business purposes for Exelon; and (c) Exelon
acknowledges that subsequent creditors of PHI and Pepco may rely upon the separateness
of PHI and Pepco and would be significantly harmed in the event separateness is not
maintained and a substantive consolidation of PHI or Pepco with Exelon were to occur.
JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 65.

66. Exelon shall not, without prior Commission approval, alter the corporate character of
EEDC to become a functioning corporate entity providing common support services for
PHI utilities. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 66.
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67. Exelon shall not engage in an internal corporate reorganization relating to the SPE, PHI
or Pepco, or EEDC for which Commission approval is not required without 90 days prior
written notification to the Commission. Such notification shall include: (a) an opinion of
reputable bankruptcy counsel that the reorganization does not materially impact the
effectiveness of PHI’s existing ring-fencing; or (b) a letter from reputable bankruptcy
counsel describing what changes to the ring-fencing would be required to ensure PHI is at
least as effectively ring-fenced following the reorganization and a letter from Exelon
committing to obtain a new non-consolidation option following the reorganization and to
take any further steps necessary to obtain such an opinion. Exelon will not object if the
Commission elects to open an investigation into the matter if the Commission deems it
appropriate. Notwithstanding the above language in this Paragraph, the Joint Applicants
shall not materially alter the ring-fencing plan described in this stipulation agreement
without first obtaining approval in a written order from the Commission. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 67.

68. None of the cost of establishing, operating or modifying the SPE will be borne by Pepco
or its distribution customers. The cost of obtaining the opinion of legal counsel referred
to in Paragraphs 60 and 67 (or any future opinion) will not be borne by Pepco or its
distribution customers. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 68.

69. Exelon’s Board of Directors will include the PHI utilities service territories among the
locations of Exelon’s board and shareholder meetings. JOINT APPLICANTS (4A)-1: NJ
Stip. at ¶ 69.

70. Exelon’s Executive Committee will include the PHI utilities service territories among the
locations of Executive Committee meetings. Application at ¶ 16; JOINT APPLICANTS
(4A)-1: NJ Stip. at ¶ 70.

71. Upon the effective date of the proposed Merger, PHI and its utility subsidiaries will adopt
delegations of authority setting forth the authorizations of officers of PHI and its utility
subsidiaries to act on behalf of PHI and its utility subsidiaries without further
authorization from Exelon Corporation. The proposed delegations of authority for PHI
and its utility subsidiaries are set forth on Table Two. The delegations of authority for
Pepco adopted by PHI will not be amended to reduce authorization levels of Pepco
officers without prior notice to the Commission. JOINT APPLICANTS (4A)-1: NJ Stip.
at ¶ 71.

72. The Joint Applicants agree to implement the ring-fencing and corporate governance
measures set out above within 180 days of merger closing for the purpose of providing
protections to customers. Five years after the closing of the Merger, the Joint Applicants
shall have the right to review the provisions contained in Paragraphs 28 through 70, and
to make a filing with the Commission requesting authority to modify or terminate those
provisions. Notwithstanding such right, Joint Applicants agree not to proceed with any
such modification or termination without first obtaining Commission approval in a
written order. In addition, the Joint Applicants recognize that the Commission at any
time may initiate its own review or investigation regarding ring-fencing measures (or
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upon petition by any party) and order modifications that it deems to be appropriate, in the
public interest and the best interest of Pepco customers. JOINT APPLICANTS (4A)-1:
NJ Stip. at ¶ 72.
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TABLE TWO
PROPOSED DELEGATIONS OF AUTHORITY

PHI AND ITS UTILITY SUBSIDIARIES

Transaction Type (Note 1)

Approval Threshold

E
xe

lo
n

B
oa

rd
of

D
ire

ct
or

s

E
xe

lo
n

B
oa

rd
C

om
m

itt
ee

s

E
xe

lo
n

P
re

si
de

nt
&

C
E

O

C
hi

ef
E

xe
cu

tiv
e

O
ffi

ce
r,

E
xe

lo
n

U
til

iti
es

P
H

Io
rU

til
ity

B
oa

rd
of

D
ire

ct
or

s

C
hi

ef
E

xe
cu

tiv
e

O
ffi

ce
r,

P
H

Io
r

U
til

ity

V
ic

e
P

re
si

de
nt

,
C

hi
ef

Fi
na

nc
ia

l
O

ffi
ce

ra
nd

Tr
ea

su
re

r,
P

H
I

S
en

io
rV

ic
e

P
re

si
de

nt
,P

H
I

Capital and Related O&M > $200M ≤ $200M ≤ $100M ≤ $50M > $50M ≤ $25M ≤ $15M 

Mergers, Acquisitions, New Business or Ventures > $100M ≤ $100M > $5M ≤ $5M 

Sale of Receivables > $10M ≤ $10M ≤ $1M ≤ $1M 

Sale/Divestiture of Other Assets (including Real

Estate)
≤ $100M > $10M ≤ $10M ≤ $1M ≤ $1M 

Customer Account Credits/Bill Adjustments/Charge

Offs

> $10M ≤ $10M ≤ $1M ≤ $1M 

Natural Gas Contracts > $200M ≤ $200M > $100M ≤ $100M 

$100M
Other Electric Energy Procurement Contracts (Note 2) > $100M ≤ $100M ≤ $50M > $50M ≤ $25M 

Purchases of Services and Non-Capital Materials > $200M ≤ $200M ≤ $150M ≤ $50M > $50M ≤ $25M ≤ $5M ≤ $5M 

Legal, Regulatory or Income Tax Settlements > $200M ≤ $200M ≤ $100M ≤ $50M > $50M ≤ $25M ≤ $5M ≤ $5M 

Issue/Redeem Debt > $300M ≤ $300M ≤ $200M ALL

Financial Guarantees > $150M ≤ $150M ≤ $100M ≤ $50M ≤ $100M 

Employee Benefit Plans and Arrangements ≤ $50M ALL

Contribution to Benefit Plans (Note 3) > $200M ≤ $200M ALL

Negotiated Utility Rate Contracts ≤ $75M ≤ $50M > $50M ≤ $25M ≤ $5M ≤ $5M 

Other Contractual Commitments, Leases and

Instruments

> $200M ≤ $200M ≤ $100M ≤ $50M > $50M ≤ $25M ≤ $15M ≤ $5M 

Corporate Contributions and Philanthropy ≥ $1M ≤ $1M < $1M ≥ $1M < $50K ≤ $10K ≤ $10K 

Note 1: Delegations are to the respective officers and agents of Pepco Holdings LLC and its utility subsidiaries (collectively, “PHI”).
Authority delegated to officers and agents to approve transactions is limited to transactions having subject matters related to their
areas of responsibility. Additional written delegations to officers or employees below the CEO level may be made by the authorized
officers generally or for specific purposes.
Note 2: Approval by the PHI or Exelon board of directors is not required for energy procurement contracts that are a direct result of an
auction process or procurement plan approved by a state utility regulatory commission.
Note 3: Approval is not requried for legally required periodic contributions to the pension and employee benefit plans.
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Exelon’s Consent to Jurisdiction

73. Exelon submits to the jurisdiction of the District of Columbia Public Service Commission
for:

a. All matters related to the Merger and the enforcement of the commitments set
forth herein; and

b. Matters relating to affiliate transactions between Pepco and Exelon or its
affiliates. Application at Exh. 5.

Affiliate Transactions/Relations

74. Exelon commits to comply and cause Pepco and other Exelon affiliates to comply with
the statutes and regulations applicable to Pepco regarding affiliate transactions, including
without limitation 15 D.C.M.R. §§3900-3999. Application at Exh. 5; JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 73.

75. Exelon also commits that the Staff of the Public Service Commission of the District of
Columbia (“Commission Staff”) and the Office of the People’s Counsel of the District of
Columbia (“OPC”) shall have reasonable access to the accounting records of Exelon’s
affiliates that are the basis for charges to Pepco-DC to determine the reasonableness of
allocation factors used by Exelon to assign those costs and amounts subject to allocation
and direct charges. Application at Exh. 5; JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 73.

76. The Joint Applicants agree that PHI and its subsidiaries, including Pepco, will execute
the General Services Agreement (“GSA”) filed with the Joint Application as Exhibit No.
7. The Joint Applicants agree to allocate costs to Pepco-DC in a manner that either
substantially complies with the current PHI GSA, or results in a lower allocation of costs
in the aggregate. The Joint Applicants agree to demonstrate this in the first District of
Columbia base rate case filing occurring after the closing of the Merger as compared to
Pepco-DC’s allocated costs pre-Merger. The Joint Applicants agree they will work
together with the Commission Staff and OPC to determine the format of an annual filing
of EBSC costs charged to Pepco-DC that will be substantially in the same format as
Pepco’s current, annual filing. The filing will be made by June 30th of each subsequent
year and will include a copy of EBSC’s FERC Form 60 as well as detail on the actual
EBSC allocations and costs charged to Pepco-DC during the prior year. Pepco shall also
make an ongoing commitment to explain any change to allocation factors to Pepco-DC
that are more than five percentage points versus the previous year. Pepco shall also make
available on request any prior months’ variance reports regarding EBSC’s billings to
Pepco. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 74.

77. Controls and procedures will be designed to provide reasonable assurance that PHI’s
subsidiaries will not bear costs associated with the business activities of any other Exelon
affiliate (other than PHI or a PHI subsidiary) other than the reasonable costs of providing
materials and services to PHI (or a PHI subsidiary). PHI and its subsidiaries will maintain
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reasonable pricing protocols for determining transfer prices for transactions involving
non-power goods and services between PHI and its subsidiaries and Exelon and any
Exelon affiliate consistent with the requirements of the Commission and FERC. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 75.

78. EBSC costs shall be directly charged whenever practicable and possible. In its next
District of Columbia base rate proceeding, Pepco shall file testimony addressing EBSC
charges and the bases for such charges. Pepco’s testimony shall also explain any changes
in allocation procedures that have been adopted since its last base rate proceeding. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 76.

79. Pepco shall also provide copies to Commission Staff and OPC of the portions of any
external audit reports performed for EBSC pertaining directly or indirectly to Exelon’s
determinations of direct billings and cost allocations to Pepco-DC. Such material shall be
provided no later than 30 days after the final report is completed. JOINT APPLICANTS
(4A)-1: NJ Stip. at ¶ 77.

80. Pepco shall promptly notify the Commission, Commission Staff and OPC when it has
received notice that the SEC, the FERC, or the state regulatory commission in any state
in which an affiliate utility company operates has initiated an audit of EBSC. Pepco shall
provide copies of the portions of all audits highlighting the findings and
recommendations and ordered changes to the GSA pertaining directly or indirectly to
EBSC’s determinations of direct billings and cost allocations to its affiliate utility
companies, as well as any sections addressing Pepco. If after review of such material,
Commission Staff or OPC reasonably determines that review of the remainder of such
audit report is warranted, Pepco shall make the complete report available for review in
Pepco’s District of Columbia office or at the Commission, subject to appropriate
conditions to protect confidential or proprietary information. JOINT APPLICANTS
(4A)-1: NJ Stip. at ¶ 78.

81. Pepco shall promptly notify the Commission, Commission Staff and OPC when it has
received notice that the SEC, the FERC, or any state regulatory commission in which an
affiliate utility company operates has issued a specific decision affecting EBSC,
including a rulemaking, pertaining directly or indirectly to EBSC’s determinations of
direct billings and cost allocations to its affiliate utility companies. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 79.

82. For assets that EBSC acquires for use by Pepco, the same capitalization/expense policies
shall apply to those assets that are applicable under the Commission’s standards for assets
acquired directly by Pepco. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 80.

83. For depreciable assets that EBSC acquires for use by Pepco, the depreciation expense
charged to Pepco-DC by EBSC shall reflect the same depreciable lives and methods
required by the Commission for similar assets acquired directly by Pepco. In no event
shall depreciable lives on plant acquired for Pepco by EBSC be shorter than those
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approved by the Commission for similar property acquired directly by Pepco. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 81.

84. For assets that EBSC acquires for use by Pepco, the rate of return shall be based on
Pepco-DC’s authorized rate of return, unless EBSC is able to finance the asset at a lower
cost than Pepco. In such cases, the lower cost financing will be reflected in EBSC's
billings to Pepco, and the resulting benefit will be passed on to ratepayers. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 82.

85. The Commission and OPC will be sent copies of any and all “60-day” letters, and
supporting documentation, sent by EBSC to the FERC concerning a proposed change in
the GSA. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 83.

86. Pepco shall file petitions for approval of any modifications to the GSA, including
changes in methods or formulae used to allocate costs, with the Commission at the same
time it makes a filing with the FERC. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 84.

87. Commission Staff and OPC shall have the right to review the GSA and related cost
allocations in Pepco’s future base rate cases in the District of Columbia, in conjunction
with future competitive service audits, in response to any changes in the Commission’s
affiliate relations standards, and for other good cause shown. JOINT APPLICANTS
(4A)-1: NJ Stip. at ¶ 85.

88. With the exception of Corporate Governance Services, Pepco shall have the right to opt
out of any EBSC service that it determines can be procured in a more economical
manner, is not of a desired quality level, or for any other valid reason, including
Commission Orders, after having failed to first resolve the issue with EBSC. JOINT
APPLICANTS (4A)-1: NJ Stip. at ¶ 86.

89. Pepco agrees that the Commission under its authority pursuant to 15 D.C.M.R. §3900 –
3999, may review the allocation of costs in sufficient detail to analyze their
reasonableness, the type and scope of services that EBSC provides to Pepco and the basis
for inclusion of new participants in EBSC’s allocation formula. Pepco and EBSC shall
record costs and cost allocation procedures in sufficient detail to allow the Commission
to analyze, evaluate, and render a determination as to their reasonableness for ratemaking
purposes. JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 87.

90. Commission Staff and OPC shall be assured reasonable and convenient access to the
books and records of EBSC and other Exelon companies that transact business with
Pepco, and supporting documentation thereof, but only to the extent relevant to
transactions with Pepco-DC but excluding competitive processes or transactions
supervised by an administrative or other governmental body of competent jurisdiction
(such as Pepco’s procurement of Standard Offer Service under the supervision of the
Commission). JOINT APPLICANTS (4A)-1: NJ Stip. at ¶ 88.
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Tax Indemnification

91. Exelon shall indemnify Pepco for any liability for federal or local income taxes
(including interest and penalties related thereto, if any) in excess of Pepco’s standalone
liability for federal or local income taxes (including interest and penalties related thereto,
if any) for any period during which Pepco is included in a consolidated group with
Exelon. Under applicable law, following the Merger, Pepco will have no liability for
federal or local income taxes (including interest and penalties related thereto, if any) of
Exelon or any other subsidiary of Exelon for any period during which Pepco was not
included in a consolidated group with Exelon (i.e. any period before the Merger). Exelon
will take no action to cause Pepco to have any liability for federal or local income taxes
(including interest and penalties related thereto, if any) of Exelon or any other subsidiary
of Exelon for any period during which Pepco was not included in a consolidated group
with Exelon for purposes of filing federal or local income tax returns. If Pepco is
included in a consolidated group with Exelon for purposes of filing federal or local
income tax returns and the rating for Exelon’s senior unsecured long term public debt
securities, without third-party credit enhancement, is downgraded to a rating that
indicates “substantial risks” (below B3 by Moody’s or B- by S&P or Fitch) by at least
two of the three major credit rating agencies, the Commission may, after investigation
and hearing, require Exelon to deliver to Pepco collateral of the type and amount
determined by the Commission pursuant to the hearing to secure Exelon’s tax indemnity
to Pepco if the Commission finds that such collateral is necessary for the protection of
Pepco’s interests under Exelon’s tax indemnity. Pepco shall be required to surrender or
release such collateral security to Exelon (1) promptly after the rating of Exelon’s senior
unsecured long term public debt, without third-party credit enhancement, is restored to a
rating above “substantial risks” (at or above B3 by Moody’s or B- by S&P or Fitch) by at
least two of the three major credit rating agencies, or (2) if and when Pepco is determined
by a body of competent jurisdiction no longer to be liable for federal or local income
taxes as a member of a consolidated group with Exelon, other than Pepco’s standalone
liability for federal or local income taxes (including interest and penalties related thereto,
if any), or (3) upon a finding by the Commission, after investigation and hearing upon
application of Exelon, that the conditions under which such collateral security was
originally required no longer exist. JOINT APPLICANTS (4F): Khouzami February 17,
2015 Supp. Direct at 6:21-7:7.
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Proposed Findings of Fact and Conclusions of Law

Based on the evidence of record in this proceeding, the Commission finds and concludes

as follows:1

Description of the Proposed Transaction

1. Exelon, PHI and Merger Sub are parties to an Agreement and Plan of Merger

under which PHI will merge with Merger Sub, and as the surviving corporation, PHI will

become an indirect, wholly-owned subsidiary of Exelon through a special purpose entity, and

PHI’s stock will no longer be publicly traded. See Joint Applicants’ Initial Brief (“JA Initial

Br.”) at Section III (Description of the Transaction).

2. The Merger is structured as an all-cash transaction for approximately $6.8 billion.

See JA Initial Br. at Section III (Description of the Transaction).

3. Upon consummation of the Merger, each PHI shareholder will receive $27.25 in

cash for each outstanding share of PHI common stock not held by PHI, Exelon, Merger Sub, a

PHI or Exelon affiliate, or a dissenting PHI stockholder properly asserting appraisal rights. See

JA Initial Br. at Section III (Description of the Transaction).

4. The common stock of Exelon will be unaffected by the Merger, with each issued

and outstanding share thereof remaining outstanding following the Merger, and there will be no

change in the outstanding debt of Pepco or PHI. See JA Initial Br. at Section III (Description of

the Transaction).

5. On or about the effective date of the Merger, PHI will be converted from a

corporation to a limited liability company or “LLC” and PHI will no longer be a publicly traded

company. See JA Initial Br. at Section III (Description of the Transaction).

1 The terms as used herein are defined in the Joint Applicants’ Initial Brief and will not be defined again here.
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Standard of Review

6. The Joint Applicants have shown that the Merger, taken as a whole, is consistent

with the “public interest” pursuant to D.C. Code § 34-504. Specifically, the Joint Applicants

have shown that the Merger “benefit[s] the public rather than merely leave it unharmed.”

Further, the Merger will benefit “both the shareholders and the merging companies,” and “those

benefits [do] not come at the expense of the ratepayers.” See JA Initial Br. at Section IV

(Standard of Review).

7. The Joint Applicants have shown that the Merger provides “a direct and traceable

financial benefit to ratepayers.” See JA Initial Br. at Sections IV and VI.A (Standard of Review

and Factor 1).

8. The Commission concludes that the Merger’s benefits include direct and traceable

financial benefits to customers for the minimal risks inherent in the decision to merge. See JA

Initial Br. at Sections IV and VI.D (Standard of Review and Factor 4).

9. In its Order No. 17597, the Commission identified seven factors in this

proceeding that together comprise the standard of review to be applied by the Commission as to

whether the Merger is in the “public interest.” See JA Initial Br. at Section IV (Standard of

Review).

10. The Joint Applicants have satisfied the Commission that the Merger, as a whole,

is in the “public interest” based on the evidence offered by the Joint Applicants as to the effect of

the Merger on the seven factors identified by the Commission in this proceeding. See JA Initial

Br. at Section IV (Standard of Review).
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Factor 1

11. The Merger will benefit “ratepayers, shareholders, the financial health of the

utilities standing alone and as merged, and the economy of the District.” See JA Initial Br. at

Sections IV and VI.A (Standard of Review and Factor 1).

12. Pepco’s customers will realize direct and traceable benefits as a result of the

Merger through the $33.75 million Customer Investment Fund (“CIF”), which provides

immediately to customers 94% of the estimated 10-year net synergy savings on a net present

value basis resulting from the Merger. See JA Initial Br. at Section VI.A.1 (Factor 1).

13. In addition to the CIF described above, in future rate proceedings, Pepco’s

customers will receive the full benefit of the costs that are lower due to savings resulting from

the Merger . This effectively will provide to customers the benefits of the Merger savings twice,

far in excess of the level of sharing set forth in Formal Case No. 951 of sharing 75% of the net

merger-related savings with customers. See JA Initial Br. at Section IV and VI.A (Standard of

Review and Factor 1).

14. The Joint Applicants’ allocation of projected synergy savings resulting from the

transaction to each utility is based on the Modified Massachusetts Formula is reasonable. See JA

Initial Br. at Section VI.A.1 (Factor 1).

15. The Joint Applicants’ allocation of the Pepco synergy savings between Maryland

and the District of Columbia based on the number of metered customers is a reasonable proxy to

how the net synergies will be allocated in a cost of service study. See JA Initial Br. at Section

VI.A.1 (Factor 1).
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16. The Joint Applicants have demonstrated that distribution rates set in future base

rate proceedings will be lower than they otherwise would have been absent the Merger as a result

of substantial Merger-related synergies. See JA Initial Br. at Section VI.A.2 (Factor 1).

17. The Joint Applicants’ proposal for monitoring and tracking synergy savings,

including the commitment to provide a side-by-side comparison of pre- and post-Merger shared

services costs is reasonable and appropriate. See JA Initial Br. at Section VI.A.2 (Factor 1).

18. The Merger will not have any negative tax consequences for Pepco’s District of

Columbia customers including concerns about the limitations regarding the use of net operating

losses. See JA Initial Br. at Section VI.A.2 (Factor 1).

19. The Merger, which was the result of arms-length negotiations, will benefit PHI’s

shareholders while also incorporating commitments to assure that shareholder benefits do not

come at the expense of Pepco’s District of Columbia customers. See JA Initial Br. at Sections

VI.A.3 and VI.A.3.i (Factor 1).

20. The PHI Board considered the historical operating results of Exelon’s utility

subsidiaries based on, among other things, their superior rankings in various benchmarking

studies in areas such as reliability performance, and determined that Exelon is an excellent

operator of electric and gas utilities. See JA Initial Br. at Section IV.A.3.i (Factor 1).

21. The size of a premium is not a factor that should be considered in evaluating

whether a merger or acquisition is in the public interest but, instead, the benefits accruing to

shareholders of an acquired company “must not come at the expense of ratepayers.” See JA

Initial Br. at Section IV.A.3.ii (Factor 1).

22. DCG’s contention that, notwithstanding Exelon’s commitment, Exelon could

recover the premium paid to PHI shareholders through the manner in which it finances the
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Merger is based solely on a “double leverage” theory that has been widely discredited, has never

been validated by this Commission, and is contrary to the core ratemaking principle consistently

applied in the District of Columbia that a utility’s rate of return should be based on the risk

profile and cost of capital of the utility itself. See JA Initial Br. at Section IV.3.A.iii (Factor 1).

23. PHI has itself financed its equity investment in Pepco through a combination of

debt and equity, and this Commission has not diminished Pepco’s right to earn a competitive

return on that investment based on the manner in which PHI finances its ownership of Pepco’s

equity or the manner in which PHI’s shareholders financed their purchases of PHI stock. See JA

Initial Br. at Section IV.3.A.iii (Factor 1).

24. The same principles, practices and policies used to establish the rates of Pepco

prior to the Merger will apply after the Merger is consummated. See JA Initial Br. at Section

IV.3.A.iii (Factor 1).

25. The Merger will result in a stronger and more financially sound District of

Columbia utility as a result of being part of the Exelon family of companies with access to

resources and experience not available to Pepco as a stand-alone company. See JA Initial Br. at

Section VI.A.4 (Factor 1).

26. The Merger will be credit positive and will provide a better and more capitalized

PHI with greater financial flexibility than on a stand-alone basis. See JA Initial Br. at Section

VI.A.4 (Factor 1).

27. The Merger will not have an adverse effect on PHI’s and Pepco’s access to

adequate equity capital to fund necessary investments on behalf of District of Columbia

customers. See JA Initial Br. at Section VI.A.4 (Factor 1).
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28. A three-year rate moratorium, as proposed by OPC, is unreasonable and would

have negative financial implications for Pepco and Pepco’s District of Columbia customers at a

time when Pepco continues to invest millions of dollars annually in infrastructure and reliability

improvements for its customers. See JA Initial Br. at Section VI.A.4 (Factor 1).

29. DCG’s proposed financial conditions are unreasonable and are unsupported by

substantial evidence. See JA Initial Br. at Section VI.A.4 (Factor 1).

30. The Merger will create significant benefits for the District of Columbia’s

economy, leading to $168.4 million to $260.5 million in overall economic value to the District

and 1,506 to 2,407 new job-years. See Joint Applicants Initial Br. at Section VI.A.5.1 (Factor 1).

31. The Merger will be jobs positive for the District overall in light of Exelon’s two-

year commitment for no involuntary attrition at Pepco, the positions associated with the Joint

Applicants’ good faith efforts to hire an additional 102 union employees in the District and the

relocation of PHI’s competitive business unit (i.e., Pepco Energy Services) from Arlington,

Virginia to the District of Columbia. A limited number of job reductions, if any, that may occur

at PHI’s non-utility companies would facilitate achieving synergy savings, which would be

passed through to the benefit of Pepco’s customers in future rate cases. See Joint Applicants

Initial Br. at Section VI.A.5.i (Factor 1).

32. Exelon has a long-standing track record of fully supporting workforce and

supplier diversity efforts of its operating utility companies and the Joint Applicants have

committed to continue to support supplier diversity. As part of Exelon, Pepco will continue to

play an important role in the economic growth of the District of Columbia and remain a

significant employer and responsible corporate citizen. See Joint Applicants Br. at Section

VI.A.5.ii (Factor 1)
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33. The Merger will strengthen Pepco’s commitment to charitable contributions and

community investment by converting what are now voluntary contributions into a binding

commitment during the ten-year period following the Merger. See Joint Applicants Initial Br. at

Section VI.A.5.iii (Factor 1).

34. The Merger will provide direct benefits to low-income customers, including

immediate benefits from the CIF. See Joint Applicants Initial Br. at Section VI.A.5.iii (Factor 1).

Factor 2

35. The Merger will not have an adverse effect on “utility management and

administrative operations”, but rather the proposed management structure will ensure local

control for PHI and Pepco. See JA Initial Br. at Sections III, IV and VI.B (Description of the

Transaction, Standard of Review and Factor 2).

36. Following consummation of the Merger, PHI and Pepco will continue to maintain

headquarters in the District of Columbia at Edison Place and the existing operational

management structure of PHI will remain substantially the same with appropriate levels of senior

management in the District of Columbia who will remain accessible and accountable to the

Commission. See JA Initial Br. at, Section VI.B.1 (Factor 2).

37. Post-Merger, Pepco’s Regional President will continue to provide a strong local

connection and maintain relationships within the District of Columbia. See JA Initial Br. at

Section VI.B.2 (Factor 2).

38. The Exelon management structure provides that the senior management of each of

its utilities has the authority to develop its business plan and budget to ensure local utility needs

are met, as will Pepco. In addition, the PHI board of directors will have the same authority to
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approve its utility subsidiary budgets, including Pepco’s budget, that Exelon’s utility subsidiaries

currently have. See JA Initial Br. at Section VI.B.2.i (Factor 2).

39. The proposed Delegation of Authority for PHI and its subsidiaries provides the

Commission with reasonable assurance that Pepco will have the requisite authority necessary to

ensure safe and reliable utility operations on a daily basis. See JA Initial Br. at Section VI.B.2.ii

(Factor 2).

40. PHI will have a seven-member board of directors with three outside members

from the service territories of PHI’s three utility subsidiaries, including at least three independent

directors as defined by New York Stock Exchange Rules. See JA Initial Br. at Section VI.B.2.iii

(Factor 2).

41. Following consummation of the Merger, PHI’s Chief Executive Officer will be a

member of the Exelon Executive Committee, thereby ensuring that PHI’s utilities have regular

access to the senior management of Exelon. See JA Initial Br. at Section VI.B.2.iii (Factor 2).

42. The Merger will drive superior operational performance for Pepco and its

customers through Exelon Utilities, implementing the discipline and rigor of the management

system embodied in the Exelon Utilities Management Model and through the sharing of best

practices. See JA Initial Br. at Section VI.B.3 (Factor 2).

Factor 3

43. Consistent with the Commission’s findings in Formal Case No. 951, the Merger

will not have an adverse effect on “public safety and the safety and reliability of services”

provided in the District of Columbia but rather will result in improved reliability performance in

the District of Columbia. See JA Initial Br. at Sections IV and VI.C (Standard of Review and

Factor 3).
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44. Post-Merger, Pepco will furnish service and facilities that are safe and adequate

and in all respects just and reasonable. See JA Initial Br. at Section VI.C (Factor 3).

45. The Joint Applicants acknowledged Pepco’s obligation to meet the stated annual

targets set forth in Chapter 36, Title 15, §3603.11 of the District of Columbia Municipal

Regulations. See JA Initial Br. at Section VI.C.1 (Factor 3).

46. Post-Merger, Pepco will be obligated to meet an additional three-pronged

reliability commitment that is incremental and independent of Pepco’s obligation to meet the

Commission-mandated Electric Quality of Service Standard (“EQSS”). See JA Initial Br. at

Section VI.C.1-4 (Factor 3).

47. Post-Merger, Pepco will be obligated to achieve a SAIFI of 0.66 interruptions and

a SAIDI of 90 minutes based on the three-year average performance over the period 2018

through 2020 that is based on continuously improving annual targets that are equal to or better

than the annual targets set in the Commission’s EQSS. See JA Initial Br. at Section VI.C.1-2

(Factor 3).

48. Post-Merger, Pepco is committed to meet the SAIFI of 0.66 interruptions and a

SAIDI of 90 minutes based on the three-year average performance over the period 2018 through

2020 within aggregate reliability-driven capital and operating and maintenance (“O&M”)

spending levels for the period 2015 to 2020. See JA Initial Br. at Section VI.C.1 and 3 (Factor

3).

49. The Commission’s reliability-related EQSS standards do not include among their

terms pre-established capital and O&M spending limits. See JA Initial Br. at Section VI.C.3

(Factor 3).
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50. Post-merger, Pepco will be subject to a voluntary 50 basis point reduction to the

return on equity that Pepco would otherwise be entitled to in its first distribution rate case filed

after January 1, 2021, to the extent that the Merger reliability performance targets for SAIFI and

SAIDI are not met. See JA Initial Br. at Section VI.C.1 and 4 (Factor 3).

51. The proposed financial penalty is incremental to any penalties the Commission

could impose under the District of Columbia laws and regulations. See JA Initial Br. at Section

VI.C.4 (Factor 3).

52. The Merger will provide opportunities for enhanced storm restoration capabilities

that are not available to Pepco on a stand-alone basis because Pepco will be part of a post-

Merger Exelon enterprise with substantially greater combined resources available to respond

promptly and effectively to major storms. See JA Initial Br. at Section VI.C.5 (Factor 3).

53. Exelon’s sister utilities form a broad regional network with the ability to dedicate

and mobilize storm restoration resources, thereby providing Pepco with priority access to

resources and reducing reliance on third party mutual-assistance programs. See JA Initial Br. at

Section VI.C.5 (Factor 3).

54. Post-Merger, Pepco, as part of the Exelon family of utilities, will continue to

promote its core value of public and workforce safety and will have access to established plans

and procedures that have been successfully used to ensure that employees, customers and the

communities in which they work and reside are safe. See JA Initial Br. at Section VI.C (Factor

3).

55. Following consummation of the Merger, Pepco will continue its commitment to

being a leader in preparing to meet cybersecurity threats, in concert with Exelon. See JA Initial

Br. at Section VI.C.6 (Factor 3).
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Factor 4

56. The Merger does not pose any “risks associated with all of the Joint Applicants’

affiliated non-jurisdictional business operations, including nuclear operations” to Pepco or its

District of Columbia customers, but rather, will result in reduced risks faced by Pepco’s

customers. See JA Initial Br. at Sections IV and VI.D (Standard of Review and Factor 4).

57. Exelon and its operating subsidiaries are not more risky than PHI and its

operating subsidiaries, including as measured by various financial organizations and standards.

See JA Initial Br. at Section VI.D.1.i (Factor 4).

58. Following consummation of the Merger, PHI, Pepco and its customers will be

protected from any remote or perceived risks that could arise by virtue of extensive and robust

industry-leading ring-fencing measures that will maintain the stand-alone financial condition and

the business and financial viability of PHI and Pepco. See JA Initial Br. at Section VI.D.1.ii

(Factor 4).

59. The proposed ring-fencing measures are just and reasonable and adequately

mitigate any perceived risks that could result from Pepco’s affiliation with Exelon’s non-

jurisdictional business operations, including nuclear operations. See JA Initial Br. at Section

VI.D.1.ii (Factor 4).

60. The ring-fencing (and corporate governance) measures will continue indefinitely

unless and until the Joint Applicants petition and obtain approval for such change from the

Commission, and in no event will such petition be filed until five years has passed from the

closing of the Merger. See JA Initial Br. at Section VI.D.1.ii.a (Factor 4).
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61. The Merger will not expose Pepco or its customers to additional financial risks

from Exelon’s nuclear generation as the nuclear facilities are owned by an entity that is

structurally and legally separate from Exelon and its other subsidiaries and will remain so

following the Merger. See JA Initial Br. at Section VI.D.2 (Factor 4).

62. As a result of the Merger neither Pepco nor its customers will be responsible for

any decommissioning or other operational costs associated with Exelon’s nuclear facilities and

none of those costs would be recovered from Pepco’s customers. See JA Initial Br. at Section

VI.D.2 (Factor 4).

Factor 5

63. The Commission will maintain regulatory control and oversight over Pepco and

will have jurisdiction over Exelon and its affiliated companies for all matters related to the

Merger, including affiliate transactions, which will ensure the “Commission’s ability to regulate

the new utility effectively.” See JA Initial Br. at Sections IV and VI.E (Standard of Review and

Factor 5).

64. Following consummation of the Merger, Pepco will continue to operate within the

District of Columbia as an electric public utility subject to the continuing jurisdiction of the

Commission pursuant to the District of Columbia Public Utilities Act, as amended, D.C. Official

Code §§ 34-101 et seq. and without any reduction in the Commission’s existing oversight or

authority over Pepco. See JA Initial Br. at Sections III and VI.E (Description of the Transaction

and Factor 5).

65. Following consummation of the Merger, the Commission will have the same

access to the books and records of Exelon Business Services Company as it has today with the

PHI Service Company. See JA Initial Br. at Section VI.E.2 (Factor 5).
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66. Post-Merger, PHI and Pepco will retain decision-making authority for local

actions such as, among other things, the filing of rate proceedings in the District of Columbia.

See JA Initial Br. at Section VI.E.1 (Factor 5).

Factor 6

67. The Merger will have no adverse effects on “competition in the local retail, and

wholesale markets that impacts the District and District ratepayers”. See JA Initial Br. at

Sections IV and VI.F (Standard of Review and Factor 6).

68. The Joint Applicants have demonstrated that the Merger will have no adverse

effect on horizontal or vertical wholesale competition in the District of Columbia or PJM, as

FERC found. See JA Initial Br. at Section VI.F.2 (Factor 6).

69. The Joint Applicants have demonstrated that the Merger will have no adverse

effect on competition in the SOS auctions. See JA Initial Br. at Section VI.F.2 (Factor 6).

70. The Joint Applicants have demonstrated that the Merger will have no adverse

effect on competition in the local retail natural gas and electric supply markets in the District of

Columbia. See JA Initial Br. at Section VI.F.2 (Factor 6).

71. The Joint Applicants have demonstrated that there is no need to modify the

Commission’s SOS or affiliate transaction rules. See JA Initial Br. at Section VI.F.3(i) (Factor

6).

72. The Joint Applicants have demonstrated that the general PJM competition issues

raised by the IMM are outside the scope of this proceeding, are unsupported by substantial

evidence and have no merit. See JA Initial Br. at Section VI.F.3(ii) (Factor 6).

73. The Joint Applicants have demonstrated that Grid2.0’s speculation that, absent the

Merger Pepco theoretically might re-enter the competitive retail market, is unsupported by
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substantial evidence and does not raise any competitive concerns. See JA Initial Br. at Section

VI.4(i) (Factor 6).

74. The Joint Applicants have demonstrated that Grid2.0’s benchmark competition

and franchise competition claims are unsupported by substantial evidence and have no merit.

See JA Initial Br. at Section VI.4(ii) (Factor 6).

Factor 7

75. The Merger will have a positive impact on the “conservation of natural resources

and preservation of environmental quality” in the District of Columbia. See JA Initial Br. at

Sections IV and VI.G (Standard of Review and Factor 7).

76. Post-Merger, Exelon will enhance the District’s implementation of renewable

energy requirements and broader sustainability goals. See Joint Applicants Initial Br. at Section

VI.G.1 (Factor 7).

77. The CIF provides significant resources to advance the District’s renewable energy

and sustainability goals and to realize the benefits of a transforming energy system. See Joint

Applicants Initial Br. at Sections VI.G.1.i and VI.G.1.ii (Factor 7).

78. Exelon views distributed generation as an opportunity for both Exelon and its

customers. See Joint Applicants Initial Br. at Section VI.G.1.iii (Factor 7).

79. Exelon’s advocacy positions on various state and federal issues, such as the wind

production tax credit and proposed amendments to Maryland’s renewable energy portfolio

standards (“RPS”), are not relevant to the Commission’s determination of whether the Merger is

consistent with the public interest, and, in any event, do not reflect any animosity towards

renewable generation and sustainability but are consistent with legitimate concerns such as
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adverse impact on competition and costs to consumers (even if contrary to the position of

another Intervenor). See Joint Applicants Initial Br. at Section VI.G.1.iii (Factor 7).

80. Contrary to DC’s Sun’s contentions, Exelon generally agreed with the New York

Staff’s principles for distributed energy resource market design. Exelon also proposed a series of

guiding principles to best meet “Reforming the Energy Vision” goals, with an emphasis on

customer choice and competitive provision of distributed energy resources. See Joint Applicants

Initial Br. at Section VI.G.1.iii (Factor 7).

81. MAREC’s contention that Exelon sought market subsidies for its Ginna nuclear

plant in New York and for nuclear plants in Illinois is unsupported and contrary to the New York

Public Service Commission’s conclusion that continued operation of the Ginna plant was

required for reliability reasons. See Joint Applicants Initial Br. at Section VI.G.1.iii (Factor 7).

82. Following the Merger, both Exelon and Pepco will continue their support for

distributed generation, smart meters and customer data transparency, microgrids and other

technologies that will facilitate the District’s sustainability goals. See Joint Applicants Initial Br.

at Section VI.G.1.iv (Factor 7).

83. Exelon is committed to working closely with the Sustainable Energy Utility

(“SEU”) upon approval of the Merger to ensure that the experience of Exelon utilities is also

available to the SEU in the development and administration of energy efficiency consistent with

the SEU’s statutory obligations. See Joint Applicants Initial Br. at Section VI.G.1.iv (Factor 7).

Conclusion

84. The Merger is in the “public interest” and provides “direct and traceable benefits”

to Pepco’s District of Columbia customers. The evidence shows that Pepco and its customers

will be better off with the Merger than without it, including through the 91 identified



Appendix C

-16-

commitments the Joint Applicants have offered in connection with this proceeding. Specifically,

Pepco’s customers will be better off as the Merger will enhance overall operations and

strengthen Pepco’s ability to provide cost-effective, safe and reliable service. It will do so by

unlocking synergies; facilitating the sharing of best practices; increasing the reliability of service;

providing employees with more opportunities; and guaranteeing that Pepco will continue to play

a leadership role in terms of contributing time, money and other resources to civic and charitable

institutions in the District of Columbia. See JA Initial Br. at Section V (Satisfying the Merger

Approval Standard).
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GSA’s Proposed Reply Brief Summary 
Formal Case No. 1119 

Internal/Pre-Decisional Document 

Background:   
GSA filed an Initial Brief on December 16, 2015 in Formal Case No. 1119 on the Pepco/Exelon 
merger case and the settlement agreement between Pepco/Exelon and various parties including 
the City of Washington, DC.  GSA focused its Initial Brief primarily on the lack of direct and 
tangible benefits for nonresidential customers in the settlement agreement.  To mitigate this lack 
of benefits, GSA proposed a two-year rate freeze for all customers as a condition of Commission 
approval as well as a Commission imposed cap on the amount of money that can be recovered 
through rate base for four (4) microgrids that will be developed by the City and Exelon. The next 
step in the process is to review the Initial Briefs submitted by all of the parties to the case and 
submit Reply Briefs that address statements of other parties that are inconsistent with the record 
and the positions of GSA.  A cursory review of the Initial Briefs submitted has identified a small 
handful of issues/statements that GSA plans to address in its Reply Brief.  In light of the The 
Washington Post article on December 18, 2015, it is important for both technical and public 
perception that GSA remain active in the process and defend its positions in a balanced manner.  
Reply Briefs are due at the close of business on December 23, 2015.  Due to the truncated nature 
of the process, a three (3) day internal review and approval process is not possible.  GSA legal 
and technical staff plan to have a draft Reply Brief available for internal review on Monday 
morning, December 21, 2015.  The items identified for GSA’s Reply Brief are identified below.       
 
Lack of Direct and Tangible Benefits to Commercial Customers 
GSA plans to address DC Water’s Brief that states that commercial customers receive direct 
benefits under the proposed settlement.  During DC Water’s testimony and cross examination, 
DC Water could not identify those direct benefits.  In addition, the Apartment and Office 
Building Association of Metropolitan Washington (AOBA), like DC Water a settlement signer, 
specifically noted in its Brief that there are no direct benefits for commercial customers.  
Pepco/Exelon notes in its Brief that AOBA is a significant representative of commercial 
customers.  We plan to use Pepco’s statement to bolster our point that AOBA asserts that there 
are no direct benefits for commercial customers. 
 
Merger Synergy Benefits 
Pepco/Exelon in various forums has touted the benefits that will come from the “synergy 
savings” that will result from merging the two companies.  GSA anticipates that Pepco/Exelon 
will argue in its Reply Brief that commercial customers will benefit through these synergy 
savings.  GSA plans to point out that there are no guarantees in the settlement that there will be 
synergy benefits, and further, even if there are synergy savings there is no guarantee that 
commercial customers will receive them.  Pepco/Exelon could have guaranteed both a level of 
synergy benefits and how those benefits would be distributed, but it did not.   
 
Microgrids   
GSA focused on microgrid cost recovery in its Initial Brief.  In its Reply Brief, GSA plans to 
point out that the microgrid settlement provisions potentially foreclose and pre-decide issues that 
are being thoroughly investigated in Formal Case No. 1130 which was opened by the 



Commission to investigate modernizing “our energy delivery system for increased sustainability 
and will make our system more reliable, cost-effective and interactive.”   This view is generally 
supported by the City’s other major utility – Washington Gas Light in its brief.  GSA, the City 
and Pepco are active participants in FC 1130 and microgrids are one of the key areas of 
investigation. 
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PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA 

 
PUBLIC NOTICE 

 
FORMAL CASE NO. 1119, IN THE MATTER OF THE JOINT APPLICATION OF EXELON 
CORPORATION, PEPCO HOLDINGS, INC., POTOMAC ELECTRIC POWER COMPANY, EXELON 
ENERGY DELIVERY COMPANY, LLC AND NEW SPECIAL PURPOSE ENTITY, LLC FOR 
AUTHORIZATION AND APPROVAL OF PROPOSED MERGER TRANSACTION, 

This Notice informs the public that the Public Service Commission of the District of Columbia seeks input on its 
consideration of the June 18, 2014, joint application of Exelon Corporation (“Exelon”), Pepco Holdings, Inc. (“PHI”), 
the Potomac Electric Power Company (“Pepco”), Exelon Energy Delivery Company, LLC (“EEDC”), and New 
Special Purpose Entity, LLC (“SPE”) (collectively, the “Joint Applicants”) for approval by the Commission, pursuant 
to D.C. Code §§ 34-504 and 34-1001, for a change of control of Pepco, the electric distribution company that serves 
the District of Columbia (“District”), to be effected by the merger of PHI with Purple Acquisition Corp. (“Merger 
Sub”), a wholly-owned subsidiary of Exelon (“Joint Application”). 

On February 9 to 13, 2015, the Commission will hold an evidentiary hearing to determine if the proposed merger 
transaction is in the public interest.  In making this determination the Commission will look at seven public interest 
factors determined in Order No. 17597. In addition to the evidentiary hearing, the Commission will convene four 
community hearings to receive comments from the public on these issues on the following dates:   

December 17, 2014 – 6:00 p.m.     January 12, 2015 – 6:00 p.m. 
Public Service Commission of the District of Columbia    Southwest Library 
1333 H Street, N.W., Suite 700 Hearing Room   900 Wesley Place, S.W., Community Room 
Washington, D.C. 20005      Washington, D.C. 20024 
 
January 6, 2015 – 6:00 p.m.     January 20, 2015 – 6:00 p.m. 
Thurgood Marshall Academy     University of the District of Columbia Community College 
2427 Martin Luther King Jr. Avenue, S.E.    801 North Capital Street, N.E. 
Multi-Purpose Room      Conference Room, Main Floor 
Washington, D.C.  20020     Washington, D.C. 20002 
 
Those who wish to testify at the community hearings should contact the Commission Secretary by the close of 
business, three business days prior to the date of the hearing by calling (202) 626-5150.  Representatives of 
organizations shall be permitted a maximum of five minutes for oral presentations.  Individuals shall be permitted a 
maximum of three minutes for oral presentations.  If an organization or an individual is unable to offer comments at 
the community hearings, written statements may be submitted by mail or in person to Brinda Westbrook-Sedgwick, 
Commission Secretary, Public Service Commission of the District of Columbia, 1333 H Street, N.W., Suite 200, West 
Tower, Washington, D.C. 20005, by email to PSC-CommissionSecretary@dc.gov, or through the Commission’s 
eDocket system at http://www.dcpsc.org/edocket.asp until March 26, 2015. 

Any person who is deaf or hard-of-hearing, cannot readily understand or communicate in spoken English, or persons 
with disabilities who need special accommodations in order to participate in the hearing, must contact the 
Commission Secretary by the close of business, seven days prior to the date of the community hearing.  Persons who 
wish to testify in Spanish, Chinese, Amharic, or Korean must also contact the Commission Secretary by close of 
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business three business days before the date of the hearing.  The number to call to request special accommodations 
and interpretation services is (202) 626-5150. 

Copies of previously filed documents in this proceeding, Formal Case No. 1119, are available for inspection on the 
Commission’s website (www.dcpsc.org) and at the Office of the Commission Secretary, 1333 H Street, N.W., Suite 
200 West Tower, Washington D.C. 20005 between the hours of 9:00 a.m. and 5:30 p.m., Monday through Friday.  
Copies of any of the documents in this proceeding may be purchased at the Commission at a cost of $0.10 per page, 
actual reproduction cost.  Additionally, copies of the Joint Application may also be inspected at the following public 
libraries:   

Ward Name and Address 
 

Main Martin Luther King Memorial Library 
901 G Street, N.W. 
Washington, D.C. 20001 
 

Ward 1 Mount Pleasant Library 
3160 16th Street, N.W. 
Washington, D.C. 20010 
 

Ward 2 Southwest Library 
900 Wesley Place, S.W. 
Washington, D.C. 20024 
 

Ward 3 Cleveland Park Library 
3310 Connecticut Avenue, N.W. 
Washington, D.C. 20008 
 

Ward 4 Petworth Library 
4200 Kansas Avenue, N.W. 
Washington, D.C. 20011 
 

Ward 5 Woodridge Library 
1790 Douglas Street, N.E. 
Washington, D.C. 20018 
 

Ward 6 Southeast Library 
403 7th Street, S.E. 
Washington, D.C. 20003 
 

Ward 7 Capitol View Library 
5001 Central Avenue, S.E. 
Washington, D.C. 20019 
 

Ward 8 Bellevue Library 
115 Atlantic Street, S.W. 
Washington, D.C. 20032 
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Lariza Sepulveda 202-420-8316 

Repeal of FERC Order 745 – Elimination of Demand Response as 
Energy and Capacity Resource in ISOs and RTOs 
 

 
Subject 
U.S. Court of Appeals for the DC Circuit ruled that FERC Order 745 overstepped FERC’s 
authority under the Federal Power Act in ordering ISOs and RTOs to use demand-side 
resources to meet system needs for wholesale energy in day-ahead and real time markets.   
 
Background 
On May 23, 2014, the U.S. Court of Appeals for the District of Columbia Circuit ruled in 
Case No. 11-1486 that the Federal Energy Regulatory Commission’s (FERC) rule (FERC 
Order 745) setting compensation for wholesale energy under demand response infringed 
on the authority of the States under the Federal Power Act.  FirstEnergy filed an immediate 
complaint asserting that the ruling should also apply to capacity markets.  An en banc 
request by FERC and others was denied by the full Court of Appeals.  The deadline for 
appeal of the case to the Supreme Court by the Solicitor General is December 16, 2014.   
 
Following the passage of the Energy Policy Act of 2005 (Public Law 109-58), end use 
electricity users have increasingly participated in wholesale power markets through 
demand response activities.   These demand response actions have been bid into 
wholesale energy and capacity markets to assist grid operators (RTOs and ISOs) in 
operating regional transmission grids in the most cost effective and reliable manner.  
Consumers, including GSA, have been paid for their actions by receiving a portion of the 
wholesale energy and capacity value.  In addition to direct payments to consumers, 
numerous studies have indicated that consumer demand response activities have both 
lowered overall energy prices for consumers and enhanced grid reliability. 
 
Legal Basis for Demand Response 
The Energy Policy Act of 2005 (Public Law 109-58) makes it clear that Federal policy 
encourages demand response services.  Section 1252(f) states:   
 

It is the policy of the United States that time-based pricing and other forms of demand 
response, whereby electricity customers are provided with electricity price signals and the 
ability to benefit by responding to them, shall be encouraged, the deployment of such 
technology and devices that enable electricity customers to participate in such pricing and 
demand response systems shall be facilitated, and unnecessary barriers to demand 
response participation in energy, capacity and ancillary service markets shall be eliminated. 
It is further the policy of the United States that the benefits of such demand response that 
accrue to those not deploying such technology and devices, but who are part of the same 
regional electricity entity, shall be recognized. 

 
In addition, the Act in Section 1223 states that FERC in carrying out the Federal Power Act 
and the Public Utility Regulatory Policies Act of 1978 (PURPA) “…shall encourage, as 
appropriate, the deployment of advanced transmission technologies.”  Transmission 
technologies are defined to include energy storage, controllable load and distributed 
generation. 
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Repeal of FERC Order 745 – Elimination of Demand Response as 
Energy and Capacity Resource in ISOs and RTOs 
 

GSA Demand Response Activity 
As encouraged by the Energy Policy Act, GSA participates in various grid-sponsored 
demand response programs.  GSA enrolled approximately 25 megawatts of demand in 
programs with an annual benefit of about $1 million last year.  GAO recently audited GSA’s 
demand response activities in audit number GAO-14-594 dated July 2014 and encouraged 
GSA to expand its demand response activities.   
 
Broader Impacts to GSA and Federal Community 
The largest impact to of the court decision would be to raise wholesale power prices by 
preventing demand response from bidding into wholesale markets and depressing prices.  
Estimates of the impact of such a change vary significantly, but capacity prices could rise 
by 40-290% from current cleared prices if demand response is pulled out of the PJM grid 
for example.  GSA purchases approximately 600 MWs of peak demand in the PJM grid for 
itself and other agencies.  Proposed cost increases for that load range from $18 - $47 
million per year.  Total Federal load behind PJM is several times (perhaps 3-5 times) the 
amount purchased by GSA.  In addition, consumers in general would see these same price 
increases.  Estimates range from about $2 – 5 billion annually. 
 
Environmental Impacts 
By removing demand response from the wholesale power mix, grids would move back to 
favoring traditional types of generation resources (coal, nuclear, natural gas).  In addition, 
demand response has enabled renewable energy resources to be brought online at ever 
greater scale because demand response resources can be dispatched quickly and cost 
effectively to deal with the intermittency of renewable generation.  Finally, demand 
response has generally bumped out the least efficient and often greatest emitting resources 
from being dispatched during times of grid stress.  Those older, less efficient resources will 
now be more likely to be dispatched increasing various types of emissions.  
 
Recommendation 
The Energy Division recommends that the GSA Office of General Counsel contact 
FERC/DOE to support an appeal of the May 23, 2014 U.S. Court of Appeals for the District 
of Columbia Circuit ruling.  The Energy Division believes that the potential cost and 
environmental impacts are sufficient to meet a public interest standard threshold.   
 
Sensitivity 
It is the policy of the Federal government to support demand response broadly defined as it 
promotes the national interest from an economic and environmental standpoint.  
Consumers, renewable energy providers, demand response providers and several States 
would be support an appeal.  The primary opposition to an appeal would come from the 
power generation industry.  Generators brought the case and they stand to benefit directly 
from the ruling.   
 
Timeline 
The Solicitor General has to file an appeal prior to December 16, 2014.   
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 
Exelon Corporation )  

Docket No. EC14-___-000  ) 
Pepco Holdings, Inc. ) 

 

JOINT APPLICATION FOR AUTHORIZATION OF 
DISPOSITION OF JURISDICTIONAL ASSETS 

AND MERGER UNDER SECTIONS 203(a)(1) AND 203(a)(2) 
OF THE FEDERAL POWER ACT 

 
Pursuant to Sections 203(a)(1) and 203(a)(2) of the Federal Power Act (“FPA”) and Part 

33 of the Commission’s Regulations, Exelon Corporation (“Exelon”) and Pepco Holdings, Inc. 

(“Pepco Holdings”) (collectively, the “Applicants”)1 hereby request that the Commission 

approve a merger and disposition of assets by which Exelon will acquire Pepco Holdings in a 

transaction (the “Transaction”), described in more detail in Section III.   

I. INTRODUCTION 

On April 29, 2014, the Applicants entered into an agreement pursuant to which Exelon 

will purchase the outstanding shares of Pepco Holdings for $27.25/share.  The Transaction is 

expected to provide a number of public interest benefits, including the following: 

 Synergies, Efficiencies and Cost Savings.  The Transaction is expected to generate 
synergies and result in overall aggregate cost saving opportunities for the combined 
company.  In order to provide for an appropriate sharing of these savings, the Applicants 
have proposed to establish a Customer Investment Fund to be utilized across the Pepco 
Holdings utilities’ retail service territories, to be used to provide specific benefits tailored 
to each retail jurisdiction.  The synergies beyond those distributed pursuant to this 

                                                 
1 In addition, all subsidiaries of Exelon and Pepco Holdings that are public utilities subject 

to the Commission’s jurisdiction also request the Commission’s approval of the 
Transaction pursuant to FPA Section 203 to the extent such approval is required.  These 
subsidiaries are identified in Section II and/or Exhibit B of this Application. 
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mechanism that will accrue to the Applicants’ public utilities over time should mitigate 
the need for or reduce the size of future wholesale and retail rate increases that otherwise 
would have resulted absent the Transaction.   

 Enhanced Reliability.  Exelon and Pepco Holdings share a strong commitment to 
enhancing reliability.  The Transaction will facilitate and build upon Exelon’s expertise 
in transmission and distribution operations, and will allow the Pepco Holdings utilities 
and their customers to join a family of large utilities with distinguished emergency-
response capabilities.  By creating a company with a larger work force across a broader 
geographic footprint, the Transaction also will increase the ability of the Applicants to 
engage in mutual assistance in the aftermath of storms and other natural disasters. 

 Commitment to Competition, Renewable Energy, Energy Efficiency, and Demand 
Response.   Exelon and Pepco Holdings have a shared commitment to fostering the 
continued development of competitive wholesale and retail markets for electricity and 
natural gas, renewable energy, and energy savings programs.  The combined company is 
expected to be able to draw upon the intellectual capital, technical expertise and 
experience of a deeper and more diverse workforce, with particular skills in each of these 
areas.  The combined company also should be better able to invest in and deploy new 
processes and technologies. 

At the same time that it provides these benefits, no adverse competitive issues are raised 

by the Transaction.  Pepco Holdings has exited the generation and electric supply business and 

controls only 17 MW of landfill waste gas-fired, net–metered, and behind-the-meter generation 

in PJM Interconnection, L.L.C. (“PJM”), and no generation in any other market.2  Consequently, 

there is only a de minimis overlap in the Applicants’ generation assets that cannot raise any 

horizontal competition concerns.  Nor does the Transaction result in the material combination of 

any inputs to the generation of electricity that could lead to vertical market power concerns.  

The Transaction also satisfies the other criteria used by the Commission to evaluate 

whether a merger is consistent with the public interest under its FPA Section 203 analysis:  

(1) the Applicants are making hold harmless rate commitments that the Commission has found 

                                                 
2  The landfill waste-gas-fired generators represent 10 MW of this generation, while the 

additional 7 MW represent a net-metered facility and a behind-the-meter facility.  
Because the behind-the-meter or net-metered generation may be sold into the PJM 
wholesale markets when not consumed on-site, the Applicants are including it in their 
analysis in order to be conservative. 
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on a number of occasions to adequately address any concerns regarding the potential impact of a 

merger on rates; (2) the Transaction has no impact on the jurisdiction either of this Commission 

or of any state utility commission; and (3) the Applicants’ operating utility companies already 

have in place protections against affiliate cross-subsidization, and the Applicants are proposing 

before the relevant state commissions additional ring-fencing provisions for the Pepco Holdings’ 

utilities that will ensure that the Transaction raises no cross-subsidization issues. 

Consequently, the Commission should find that the Transaction is consistent with the 

public interest and grant its approval without conducting an evidentiary hearing.  The Applicants 

believe that, because of the de minimis nature of the competitive overlap, the Commission should 

be able to review and approve the Transaction in the same amount of time as transactions of 

similar complexity, which the Applicants understand to be 90 days.   

II. DESCRIPTION OF THE APPLICANTS 

A. Exelon 

Exelon is a public utility holding company that, through its utility subsidiaries, distributes 

electricity to approximately 6.6 million customers in Illinois, Pennsylvania, and Maryland, and 

also distributes natural gas to approximately 1.15 million customers in the Philadelphia and 

Baltimore areas.  Exelon has a diverse portfolio of electric generation capacity, and it operates 

the largest nuclear fleet in the United States.  Exelon’s operations also include power marketing, 

transmission, and distribution.   

Exelon operates through its principal subsidiaries, Exelon Energy Delivery Company 

(“EEDC”) and Exelon Generation Company, LLC (“Exelon Generation”) as described below.  

EEDC owns Exelon’s three franchised public utilities—Commonwealth Edison Company 

(“ComEd”), PECO Energy Company (“PECO”), and Baltimore Gas & Electric Company 

(“BGE”)—and Exelon Generation owns Exelon’s fleet of electric generation facilities.  A brief 



4 
 

description of the principal business units of Exelon follows.  A list of all individual Exelon 

public utilities is included in Exhibit B-1, and a chart showing the pre-Transaction organizational 

structure of Exelon is provided in Exhibit C-1. 

1. EEDC and its Electric Utility Subsidiaries 

EEDC is a direct subsidiary of Exelon and was formed to own Exelon’s franchised public 

utilities.  All three of Exelon’s franchised public utilities provide electric service and two of 

them—PECO and BGE—own natural gas distribution facilities and provide natural gas 

distribution service.  All three of these utilities operate under retail competition regimes and thus 

none has any captive customers.  Neither any of Exelon’s franchised public utilities nor any other 

Exelon entity owns any interstate natural gas pipeline facilities.  

(a) ComEd 

ComEd is engaged principally in the purchase, transmission, distribution, and sale of 

electricity to a diverse base of residential, commercial, industrial, and wholesale customers in 

Northern Illinois.3  ComEd does not own any generation, but instead obtains all of its energy 

requirements for retail customers from market sources pursuant to the Illinois Commerce 

Commission (“ICC”) approved procurement process.4  ComEd delivers electricity to retail 

customers in its service territory that either is purchased by its customers from retail energy 

suppliers,5 or that ComEd, as the default supplier, purchases for them from wholesale energy 

                                                 
3  Commonwealth Edison Company of Indiana, Inc., a wholly-owned subsidiary of ComEd 

owns a small amount of electric transmission property in Indiana.  As with ComEd, the 
transmission facilities owned by Commonwealth Edison of Indiana, Inc. are under the 
operational control of PJM. 

4  ComEd makes a small amount of purchases from Qualifying Facilities (“QFs”) under the 
Public Utility Regulatory Policies Act of 1978 (“PURPA”), 16 U.S.C. § 2601, et seq. 

5  As of January 2014, approximately 68% of customers in ComEd’s service territory had 
elected to purchase their electricity from a competitive electric generation supplier.  Ill. 

(cont’d) 
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suppliers.  ComEd’s retail service territory has an area of approximately 11,300 square miles and 

an estimated population of 9 million.  The service territory includes the City of Chicago, an area 

of about 225 square miles with an estimated population of 3 million.  ComEd has approximately 

3.8 million customers.  ComEd’s transmission system consists of approximately 5,000 miles of 

transmission lines.   

(b) PECO 

PECO is engaged in the purchase, transmission, distribution, and sale of electricity and 

natural gas to residential, commercial, and industrial customers in southeastern Pennsylvania.   

PECO is the largest utility in Pennsylvania, operating and maintaining a network with 550 

electric substations, 29,000 miles of distribution and transmission lines, 29 natural gas gate 

stations and 6,600 miles of underground gas mains.  PECO provides electric delivery service to 

approximately 1.6 million customers throughout an area of approximately 2,000 square miles 

with a population of roughly 3.8 million.  Natural gas service is supplied to approximately 

500,000 customers who live in approximately a 1,900 square mile area with a population of 

roughly 2.4 million.   

Electric Service 

In 1996, Pennsylvania restructured its electric utilities to allow for competitive retail 

service.6  Accordingly, Pennsylvania permits competition by alternative generation suppliers for 

retail generation supply while transmission and distribution service remains fully regulated.   

________________________ 
(cont’d from previous page) 

Commerce Comm’n, Switching Statistics: Supply Options Chosen by Customers of 
Commonwealth Edison Company  (Apr. 13, 2014), 
http://www.icc.illinois.gov/electricity/switchingstatistics.aspx.   

6  66 Pa. C.S. §§ 2801-2812.  As of May 21, 2014, more than 2.15 million customers of 
regulated utilities in Pennsylvania had switched to an alternative electric generation 
supplier, representing 67% of all load based on MW hours.  See Pa. Pub. Util. Comm’n, 

(cont’d) 
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Under Pennsylvania law, PECO is required to provide generation services to customers 

who do not choose an alternative generation supplier, or who contract for electric energy that is 

not delivered by an alternative generation supplier.7  PECO does not own any generation, but 

instead purchases the power needed to satisfy its Default Service Plan obligations through a 

competitive procurement process approved by the Pennsylvania Public Utility Commission 

(“PPUC”).  PECO’s most recent default service program was approved by the PPUC on October 

12, 2012.8  

Natural Gas Service 

PECO operates an intrastate natural gas distribution system in four counties that surround, 

but do not include, the City of Philadelphia.  PECO’s gas sales and gas transportation revenues 

are derived pursuant to rates regulated by the PPUC.  PECO has a liquefied natural gas (“LNG”) 

facility located in West Conshohocken, Pennsylvania, and a propane-air plant located in Chester, 

Pennsylvania.  Both the LNG facility and the propane-air facility are peak-shaving facilities 

associated with PECO’s distribution activities and do not offer services to third parties. 

PECO’s customers have the right to choose their gas suppliers or purchase their gas 

supply from PECO at cost.  Approximately 44% of PECO’s current total yearly throughput is 

________________________ 
(cont’d from previous page) 

Weekly PAPowerSwitch: Update; Customers Switching to an Electric Generation 
Supplier (May 21, 2014), http://extranet.papowerswitch.com/stats/PAPowerSwitch-
Stats.pdf?/download/PAPowerSwitch-Stats.pdf. 

7  52 Pa. Code § 54.184. 
8  See Petition of PECO Energy Co. for Approval of Its Default Serv. Program II, Docket 

No. P-2012-2283641, Opinion and Order (PPUC Oct. 12, 2012).  PECO also purchases a 
small amount of power from QFs under PURPA.  Exelon Generation has been awarded 
contracts through the procurement process to supply some, but not all, of PECO’s power 
requirements. 
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supplied by third parties.  Gas transportation service is provided on an open-access basis and 

remains subject to regulation by the PPUC.   

(c) BGE  

BGE transmits and distributes electricity to approximately 1.2 million customers and 

provides retail natural gas service to approximately 655,000 customers in all or part of 10 

counties in central Maryland and the City of Baltimore, Maryland.   

Electric Service 

Under Maryland’s retail choice legislation, BGE is obligated pursuant to the rules of the 

Maryland Public Service Commission (“MPSC”) to provide market-based standard offer service 

(“SOS”) to all of its electric customers who elect not to select a competitive energy supplier.  

Bidding to supply BGE’s default service occurs through a competitive bidding process approved 

by the MPSC.  BGE owns approximately 1,300 circuit miles of FERC-jurisdictional transmission 

facilities, 240 substations and approximately 24,800 circuit miles of distribution lines.  

Natural Gas Service 

BGE operates natural gas distribution facilities in its service territory in Maryland.  Under 

the existing gas choice program, retail customers can purchase natural gas from third party 

suppliers.  BGE also operates an LNG facility for the liquefaction and storage of natural gas on 

its distribution system, as well as a captive propane-air facility with a mined cavern.  Both the 

LNG facility and the captive propane-air facility are associated with BGE’s distribution activities 

and do not offer services to third parties.   

(d) Transmission Service 

ComEd, PECO and BGE have each transferred operational control over their 

transmission systems to PJM, which is the independent system operator and the Commission-

approved Regional Transmission Organization (“RTO”) for the Mid-Atlantic and Midwest 
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region in which it operates.  PJM is the transmission provider under, and the administrator of, the 

PJM Open Access Transmission Tariff (“PJM Tariff”).  PJM also operates the PJM Interchange 

Energy Market and a forward capacity market known as the Reliability Pricing Model, and 

conducts the day-to-day operations of the bulk-power system of the PJM region.  Under the PJM 

Tariff, transmission service is provided on a region-wide, open-access basis using the 

transmission facilities of the PJM members at cost-based rates.  ComEd, PECO and BGE have 

separate Attachment H rates within the PJM Tariff that they each file pursuant to Section 205 of 

the FPA, which PJM then uses to invoice customers for transmission service. 

2. Exelon Generation 

Exelon’s generation business is conducted by Exelon Generation, which was created in 

2001 when Exelon restructured its business operations following the merger of PECO with 

Unicom Corporation.  Exelon Generation, a wholly-owned subsidiary of Exelon Ventures 

Company (“EVC”), is an electric utility company and a holding company exempt from federal 

books and record requirements under Section 1265 of the Public Utility Holding Company Act 

of 2005.9  When Exelon acquired Constellation Energy in 2012, Constellation’s generation 

facilities were placed under the indirect ownership of Exelon Generation. 

Exelon Generation combines Exelon’s generation fleet with an experienced wholesale 

power marketing operation.  Exelon Generation and its subsidiaries have a diverse generation 

portfolio consisting of approximately 45,000 MW of directly owned and/or controlled capacity 

nationwide.  The Commission has granted Exelon Generation market-based rate authority.10  

Exelon Generation serves as a supplier of energy to, among others, utilities and municipalities to 

                                                 
9  42 U.S.C. § 16453. 
10  Exelon Generation Co., 93 FERC ¶ 61,140 (2000), reh’g denied, 95 FERC ¶ 61,309 

(2001). 
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meet their native load obligations.  Through various subsidiaries, Exelon Generation is also a 

retail competitive energy provider.  Exelon Generation’s subsidiaries that own generation assets 

are listed in Exhibit B. 

A primary mission of Exelon Generation’s wholesale power marketing unit, 

Constellation, is to hedge the price risk associated with Exelon Generation’s generation portfolio, 

most of which is located in organized markets.  Absent hedging, Exelon Generation’s generation 

portfolio would be exposed to the spot market prices that prevail in such markets.  Exelon 

Generation’s wholesale power marketing unit accomplishes this mission through energy 

transactions with utilities, municipalities, retail suppliers and aggregators, and power marketers.  

It is also responsible for the day-to-day market operations associated with, and the dispatch of, 

Exelon Generation’s generation fleet, and for the provision of fuel and fuel-related services to 

Exelon Generation’s non-nuclear units.   

B. Pepco Holdings and Pepco Holdings Affiliates 

1. Pepco Holdings 

Pepco Holdings is a holding company incorporated in the State of Delaware.  Through its 

regulated public utility subsidiaries, Pepco Holdings is engaged primarily in the transmission, 

distribution and default supply of electricity, and, to a lesser extent, the distribution and supply at 

retail of natural gas.  In addition to its regulated utility operations, Pepco Holdings, through 

Pepco Energy Services, Inc. and its subsidiaries (collectively, “Pepco Energy Services”), 

engages in certain non-utility activities.  A brief description of the principal business units of 

Pepco Holdings follows.   

A list of all individual Pepco Holdings public utilities is included in Exhibit B-2, and a 

chart showing the organizational structure of Pepco Holdings is provided in Exhibit C-2. 
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2. Regulated Public Utilities 

Pepco Holdings owns three regulated public utilities:  (1) Potomac Electric Power 

Company (“Pepco”); (2) Delmarva Power & Light Company (“Delmarva”); and (3) Atlantic City 

Electric Company (“Atlantic City”), each of which is briefly described below.  Each of these 

companies has divested all of its generation facilities and, as described in more detail in Section 

IV below, does not purchase power except pursuant to requirements contracts to serve their 

default service load, and under must-take contracts from QFs under PURPA and under contracts 

for wind power to satisfy renewable portfolio standard requirements in Delaware.  Each 

regulated public utility operates under a retail competition regime and consequently none of 

these companies has any captive customers. 

 (a) Pepco 

Pepco’s electric distribution service territory consists of the District of Columbia and 

major portions of Prince George’s County and Montgomery County in Maryland.11  Its service 

territory covers approximately 640 square miles with a population of approximately 2.2 million.  

Pepco has been designated as the default electricity supplier in its District of Columbia and 

Maryland service territories by the District of Columbia Public Service Commission (“DCPSC”) 

and the MPSC, respectively.  Pepco purchases the electricity required to satisfy its default 

service obligations from wholesale suppliers primarily under contracts entered into in accordance 

with competitive bid procedures approved and supervised by each of the DCPSC and the MPSC.  

For commercial customers in the District of Columbia and large commercial customers in 

Maryland that do not purchase their electricity from a competitive supplier, Pepco is obligated to 

                                                 
11  Pepco also owns limited facilities in the State of Virginia, but has no retail customers 

located in Virginia.  
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provide Hourly Priced Service (“HPS”), a form of default service for which Pepco purchases the 

electricity in the day-ahead and other short-term PJM RTO markets. 

 (b) Delmarva 

Delmarva is engaged in the transmission, distribution and default supply of electricity in 

portions of Delaware and Maryland.12  Delmarva has been designated as the default electricity 

supplier in its Delaware and Maryland service territories by the Delaware Public Service 

Commission (“DPSC”) and the MPSC, respectively.  Delmarva purchases the electricity required 

to satisfy its default service obligations from wholesale suppliers primarily under contracts 

entered into in accordance with competitive bid procedures approved and supervised by the 

DPSC and the MPSC.  Delmarva also has an obligation to provide HPS for its largest customers 

in Delaware and its large customers in Maryland.  Delmarva acquires power to supply its HPS 

customers in the next-day and other short-term PJM RTO markets. 

Delmarva also supplies and delivers natural gas to retail customers and provides 

transportation-only services to retail customers that purchase natural gas from another supplier.  

Delmarva’s local gas distribution service territory consists of a major portion of New Castle 

County in northern Delaware.  This service territory covers approximately 275 square miles with 

a population of approximately 500,000.  Large volume commercial, institutional, and industrial 

natural gas customers may purchase natural gas from Delmarva.  Alternatively, a customer 

receiving a “transportation-only” service from Delmarva will purchase natural gas from a 

competitive supplier and have the natural gas delivered through Delmarva’s distribution facilities. 

                                                 
12  Delmarva also owns limited facilities in the State of Virginia, but has no retail customers 

located in Virginia.  
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 (c) Atlantic City 

Atlantic City’s electric distribution service territory is located in southern New Jersey.  

The service territory covers approximately 2,700 square miles with a population of 

approximately 1.1 million.   

Atlantic City has been designated as the default electricity supplier in its service territory 

by the New Jersey Board of Public Utilities (“NJBPU”).  In New Jersey, each of the state’s 

electric distribution companies, including Atlantic City, jointly obtains the electricity to meet 

such companies’ collective Basic Generation Service (“BGS”) obligations from competitive 

suppliers selected through auctions authorized by the NJBPU for the supply of New Jersey’s 

total BGS requirements.  Each winning bidder is required to supply its committed portion of the 

BGS customer load with full requirements service, consisting of power supply and transmission 

service.  Atlantic City is paid tariff supply rates established by the NJBPU that compensate it for 

the cost of obtaining the BGS supply.  These rates are set such that Atlantic City does not make 

any profit or incur any loss with respect to the supply component of its BGS obligations.  

 (d) Transmission of Electricity  

Each of Pepco Holdings’ utility subsidiaries provides transmission services within the 

jurisdictions that encompass its electricity distribution service territory.  In the aggregate, Pepco 

Holdings owns approximately 4,600 miles of interconnected transmission lines with voltages up 

to 500 kV.  Pepco, Delmarva and Atlantic City are all members of PJM, and their transmission 

facilities are interconnected with the transmission facilities of contiguous utilities that are part of 

the interstate power transmission grid operated by PJM.  Pepco, Delmarva and Atlantic City have 

formula rates for transmission on file at the Commission, which PJM then uses to establish the 

charges that it imposes for transmission service.    
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3. Pepco Energy Services 

Pepco Energy Services is engaged in the following activities: 

•  Energy savings performance contracting business: designing, constructing and operating 
energy efficiency projects and distributed generation equipment, including combined heat 
and power plants, principally for federal, state and local government customers; 

•  Underground transmission and distribution business: providing underground transmission 
and distribution construction and maintenance services for electric utilities; and 

•  Thermal business: providing steam and chilled water under long-term contracts, primarily 
to hotels and casinos in Atlantic City, New Jersey. 

The energy savings performance contracting business is highly competitive, and Pepco 

Energy Services competes with other energy services companies primarily with respect to 

contracts with federal, state and local governments and independent agencies.  Competitive 

offerings include a wide range of electrical and thermal system upgrades, improved controls, and 

generation equipment such as combined heat and power units.   

III. DESCRIPTION OF THE PROPOSED TRANSACTION  

The terms and conditions of the Transaction are set forth in the Agreement and Plan of 

Merger, dated as of April 29, 2014 (the “Merger Agreement”), among Pepco Holdings, Exelon, 

and Purple Acquisition Corp., a Delaware corporation and a wholly-owned subsidiary of Exelon 

(“Merger Sub”).  A copy of the Merger Agreement is included with this Application at Exhibit I.  

The Merger Agreement provides for an all-cash Transaction whereby Exelon will pay $27.25 per 

share of Pepco Holdings.  

Under the terms of the Merger Agreement, and subject to regulatory approvals and the 

satisfaction of certain obligations of the parties, Merger Sub will merge with and into Pepco 

Holdings.  Pepco Holdings will continue as the surviving entity and become a wholly-owned 

subsidiary of Exelon.  It will be placed in the corporate structure indirectly under EEDC which, 

as described in Section II.A above, owns Exelon’s regulated public utility companies.  Pepco 
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Holdings’ unregulated subsidiaries will be placed in separate branches of the Exelon holding 

company structure.  Upon completion of the Transaction, Pepco Holdings’ subsidiaries will 

operate as part of Exelon’s holding company system. 

Attached as Exhibit C-3 is a chart showing the proposed post-Transaction organizational 

structure of the merged Exelon holding company.   

IV. THE TRANSACTION IS CONSISTENT WITH THE PUBLIC INTEREST 

Section 203(a)(4) of the FPA provides that “the Commission shall approve the proposed 

disposition . . . if it finds that the proposed transaction will be consistent with the public 

interest.”13  Applicants need not show that a transaction positively benefits the public interest, 

but rather simply that it is “consistent with the public interest,” i.e., that the transaction does not 

harm the public interest.14   

In determining whether a proposed disposition of jurisdictional facilities is consistent 

with the public interest, the Commission evaluates the impacts of the proposed disposition on 

competition, rates, and regulation.15  When considering impacts on competition, the Commission 

reviews both horizontal effects resulting from any increases in concentration in energy and 

capacity markets and vertical effects resulting from increases in the ability or incentive to 

                                                 
13  16 U.S.C. § 824b(a)(4). 
14  See, e.g., Texas-New Mexico Power Co., 105 FERC ¶ 61,028 at P 23 & n.14 (2003) 

(citing Pac. Power & Light Co. v. FPC, 111 F.2d 1014, 1016-17 (9th Cir. 1940)). 
15  See Inquiry Concerning the Commission’s Merger Policy Under the Federal Power Act: 

Policy Statement, Order No. 592, FERC Stats. & Regs. ¶ 31,044 at 30,111 (1996), order 
on reconsideration, Order No. 592-A, 79 FERC ¶ 61,321 (1997) (“Merger Policy 
Statement”).   
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leverage control over electric transmission or natural gas transportation facilities or other inputs 

to the generation of electricity in order to enhance revenues in generation markets.16   

In addition, the Commission must determine under FPA Section 203(a)(4) that a 

proposed transaction will not result in cross-subsidization of a non-utility associate company by 

a traditional utility company, or the pledge or encumbrance of utility assets for the benefit of an 

associate company, unless that cross-subsidization, pledge or encumbrance will be consistent 

with the public interest.  The standards for evaluating whether an improper cross-subsidization 

will result are set forth in Order Nos. 669, 669-A, and 669-B,17 and were clarified in the 

Commission’s Supplemental Merger Policy Statement.18   

As demonstrated below, the Transaction satisfies all of these standards.  Therefore, it is 

consistent with the public interest and should be approved.  

A. Horizontal Competition Issues 

The Applicants have engaged Julie Solomon, who has extensive experience analyzing 

market power issues in the electric industry, to analyze the competitive effects of the 

Transaction.  She performed her analysis based on the standards established by the Commission 

in the Merger Policy Statement, Order No. 642, and the Commission’s other orders and 

                                                 
16  See Revised Filing Requirements Under Part 33 of the Commission’s Regulations, Order 

No. 642, FERC Stats. & Regs. ¶ 31,111 at 31,872 (2000) (“Order No. 642”), order on 
reh’g, Order No. 642-A, 94 FERC ¶ 61,289 (2001).   

17  Transactions Subject to FPA Section 203, Order No. 669, FERC Stats. & Regs. ¶ 31,200 
(2005) (“Order No. 669”), order on reh’g, Order No. 669-A, FERC Stats. & Regs. 
¶ 31,214 (“Order No. 669-A”), order on reh’g, Order No. 669-B, FERC Stats. & Regs. 
¶ 31,225 (2006) (“Order No. 669-B”). 

18  FPA Section 203 Supplemental Policy Statement, FERC Stats. & Regs. ¶ 31,253 (2007) 
(“Supplemental Merger Policy Statement”), reh’g and clarification denied, 122 FERC 
¶ 61,157 (2008). 
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precedents regarding merger transactions.  Attached as Exhibit J is Ms. Solomon’s affidavit, in 

which she presents the results of her analysis. 

Although Exelon owns generation capacity in numerous markets in the United States, 

Pepco Holdings’ limited generation assets are all located in PJM.  Consequently, Ms. Solomon’s 

analysis focuses on PJM, where the two companies’ assets overlap.  Further, her analysis is 

limited to the energy and capacity markets because Pepco Holdings’ generation assets are so 

limited that they cannot have any effect on PJM ancillary services markets.  Ms. Solomon’s 

analysis, which demonstrates that the Transaction raises no competitive issues, is summarized 

below. 

1. Analysis of PJM Energy Markets 

Ms. Solomon notes that Pepco Holdings owns or controls only 17 MW of landfill-gas-

fired, net-metered, and behind-the-meter generation in PJM.  This generation is all located in the 

AP South submarket of PJM, and 15 MW of this capacity also is located in the smaller 

5004/5005 submarket.  Pepco Holdings’ minimal generation capacity represents approximately 

0.02% or less of the total installed capacity in each market or submarket that Ms. Solomon 

analyzed.   

Performing a simplified “2ab” Herfindahl-Hirschman Index (“HHI”) calculation of the 

effect of combining Pepco Holdings’ generation with that of Exelon,19 Ms. Solomon determined 

that the HHI change in each market resulting from the combination was one point or less, and 

thus that no competitive concerns are raised by the Transaction.  The Commission previously has 
                                                 
19  Under the “2ab” shortcut method, the market share of company “a” and the market share 

of company “b” contribute a2+b2 to the HHI calculation pre-transaction and (a+b)2 post-
transaction.  Because (a+b)2 = a2 + b2 + 2ab, subtracting the pre-transaction a2+b2 yields 
the 2ab shortcut to calculating the HHI change.  See U.S. Dep’t of Justice & Fed. Trade 
Comm’n, 1992 Horizontal Merger Guidelines, 57 Fed. Reg. 41,552 at 41,558 n.18 (Sept. 
10, 1992), revised, 4 Trade Reg. Rep. ¶ 13,104 (Apr. 8, 1997). 
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relied on this metric in similar Section 203 applications to determine that no there are no adverse 

effects on competition in energy markets.  See The AES Corp., 137 FERC ¶ 61,122 at P 24 

(2011); SUEZ Energy N. Am., Inc., 125 FERC ¶ 61,188 at PP 19, 23 (2008); Union Elec. Co., 

114 FERC ¶ 61,255 at PP 33, 37 (2006); MidAmerican Energy Holdings Co., 113 FERC ¶ 

61,298 at PP 28 n.22, 31 (2005).   

Ms. Solomon also analyzed certain Pepco Holdings power purchase contracts with 

generators that are QFs under PURPA, as well as with owners of wind generation projects.20  In 

each case, Pepco Holdings does not control the output of the plant.  Further,  all revenues 

received by Pepco Holdings for the sale of the energy into the PJM energy markets are returned 

to its retail customers.  Consequently, the contracts are not attributable to Pepco Holdings.  See 

Market-Based Rates for Wholesale Sales of Elec. Energy, Capacity and Ancillary Servs. by Pub. 

Utils., Order No. 697, FERC Stats. & Regs. ¶ 31,252 at P 176 (2007) (“[A]n entity controls the 

facilities when it controls the decision-making over sales of electric energy, including discretion 

as to how and when power generated by these facilities will be sold.”), citing Reporting 

Requirement for Changes in Status for Pub. Utils. with Market-Based Rate Auth., Order No. 652, 

FERC Stats. & Regs. ¶ 31,175 at P 18 (2005) (emphasis omitted).  This conclusion is supported 

by the fact that, in their competition analyses submitted to support their market-based rate 

applications or their triennial updates, each generator has included the generation capacity as  

                                                 
20  These contracts are identified in Exhibit J-4. 
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being under its control.21  Nor has Pepco Holdings considered this capacity to be under its 

control in its two most recent triennial updates.22 

2. Analysis of PJM Capacity Markets 

Pepco Holdings’ share of the PJM capacity market is slightly higher than its share of the 

PJM energy markets because Pepco Holdings bids demand response resources, pursuant to state-

mandated programs, into the PJM Reliability Pricing Mechanism (“RPM”) auctions.  However, 

Ms. Solomon calculates Pepco Holdings’ 700 MW of demand resources offered into the 

recently-completed 2017/2108 Base Residual Auction to be less than 0.5% of the PJM RTO 

market.  (In this recent auction, there were no smaller relevant markets that cleared separately 

where both of the Applicants offered capacity).  When combined with Exelon’s approximately 

26,000 MW of generation, demand response and energy efficiency resources in PJM, the merged 

company will control about 14.1% of the total capacity in PJM, which causes an HHI increase of 

only 10 points.  As Ms. Solomon explains, even this calculation is conservative because it 

reflects Exelon’s qualified generation capacity before deductions for expected forced outages.  

                                                 
21  See Brooklyn Navy Yard Cogeneration Partners, L.P., Docket Nos. ER10-3193-003, et 

al., Notice of Non-Material Change in Status (Mar. 31, 2014) (reporting for Chambers 
Cogeneration, Limited Partnership and Logan Generating Company, L.P.); AES Alamitos, 
LLC, Docket Nos. ER10-3145-005, et al.,  Triennial Market Power Analysis for 
Northeast Region (Dec. 26, 2013) (reporting for AES Armenia Mountain Wind, LLC); 
Camden County Energy Recovery Assocs., L.P., Docket Nos. ER12-1195-001, et al., 
Notice of Change in Status (Sept. 18, 2013) (reporting for Covanta Delaware Valley, 
L.P.); EDF Trading N. Am., LLC, Docket Nos. ER10-2794-014, et al., Notice of Non-
Material Change in Status (Aug. 12, 2013) (reporting for Chestnut Flats Lessee, LLC); 
Synergics Roth Rock Wind Energy, LLC, Docket Nos. ER11-2635-001, et al., Notice of 
Non-Material Change in Status (Aug. 1, 2011) (reporting for Roth Rock Wind Farm, 
LLC). 

22  See Atl. City Elec. Co., Docket Nos. ER10-2997-003, et al., Triennial Market-Based Rate 
Update Filing for PHI Entities (Dec. 20, 2013); Atl. City Elec. Co., Docket Nos. ER96-
1361-018, et al., Triennial Market-Based Rate Update Filing for PHI Entities (Dec. 27, 
2010). 
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Consequently, the Transaction does not raise any competitive concerns with respect to the PJM 

capacity markets. 

B. Vertical Market Power Issues 

In Order No. 642, the Commission set out several vertical market power issues that could 

potentially arise from mergers involving input suppliers.  The principal issue identified is 

whether a merger may create or enhance the ability of the merged firm to exercise market power 

in downstream electricity markets by control over the supply of inputs used by rival producers of 

electricity.  Three potential abuses were identified:  the upstream firm acts to raise rivals’ costs 

or foreclose them from the market in order to increase prices received by the downstream 

affiliate; the upstream firm acts to facilitate collusion among downstream firms; or transactions 

between vertical affiliates are used to frustrate regulatory oversight of the cost/price relationship 

of prices charged by the downstream electricity supplier.23   

The Commission has expressed its concern regarding vertical market power in three 

primary contexts:  (1) “convergence mergers” between electric utilities and natural gas pipelines 

that “may create or enhance the incentive and/or ability for the merged firm to adversely affect 

prices and output in the downstream electricity market and to discourage entry by new 

generators;”24 (2) mergers involving owners of electric transmission facilities that may use those 

facilities to benefit their electric generation facilities; and (3) mergers involving the ownership of 

other inputs to the generation of electricity.   

                                                 
23   See Order No. 642, FERC Stats. & Regs. ¶ 31,111 at 31,904.   

24   Id. 
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Ms. Solomon also addresses vertical market power issues in her affidavit.  As she 

explains, none of the vertical market power concerns identified by the Commission are raised 

here.   

1. No Potential for Abuse of Natural Gas Transportation Market Power  

Neither Exelon nor Pepco Holdings owns any interest in any interstate natural gas 

pipeline.  PECO, BGE, and Delmarva do operate intrastate natural gas distribution systems, but 

Ms. Solomon explains that each of these utilities is highly regulated by the respective state public 

utility commissions, each of which imposes open access distribution requirements that ensure 

service to new customers, including gas-fired generators seeking to interconnect with the 

respective distribution systems.  Ms. Solomon also observes that new generation can, and likely 

will, be sited to connect directly to an interstate transmission pipeline system and thus bypass the 

PECO, BGE or Delmarva local gas distribution systems.  Indeed, the only natural gas-fired 

generation located in Delmarva’s gas distribution service territory is Calpine generation served 

from a lateral (owned 90 percent by Calpine) connected to an interstate natural gas pipeline and 

two Bloom Energy fuel cell facilities served under a Delmarva retail rate schedule.  Likewise, 

PECO and BGE deliver gas to only a de minimis amount of generation. 

The PECO, BGE and Delmarva natural gas divisions each have firm transportation 

contracts on interstate pipelines as well as storage entitlements.  Such contracts are necessary to 

ensure delivery of natural gas for supply to their retail customers.  Other Exelon affiliates also 

have some contracts in connection with their competitive retail activities or to transport natural 

gas to owned or controlled gas-fired generation.  However, their contractual entitlements are 

quite small relative to total capacity.  Ms. Solomon has calculated that Exelon and Pepco 

Holdings’ firm transportation contracts combined represent about 6 percent of deliverability 

capacity into the states within PJM, and about 7-8 percent in her approximation of the AP South 
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and 5004/5005 submarkets in PJM.  The Applicants’ combined share of storage capacity in PJM 

is similarly small, about 2.5 percent.  These small shares support a determination that there are 

no vertical market power concerns.   

2. No Increased Potential for Abuse of Electric Transmission Market 
Power 

All of the transmission facilities owned by the Applicants are under the control of PJM, 

and will continue to be under PJM’s control after the consummation of the Transaction.  As a 

result, the Transaction does not increase in any respect the ability of the Applicants to use their 

ownership or control of transmission facilities to give themselves a competitive advantage in 

energy markets.   

3. No Increased Potential for Abuse of Market Power With Respect to 
Other Inputs to the Generation of Electricity 

As Ms. Solomon explains, the Applicants do not possess market power with respect to 

any other inputs to the generation of electricity.  The Transaction therefore does not raise any 

vertical market power issues with respect to such other inputs to the generation of electricity.     

C. No Adverse Impact On Rates  

In considering the impacts of a merger on rates, the Commission looks primarily at 

impacts on transmission rates and on rates for captive long-term wholesale requirements 

customers.  As an initial matter, the Applicants note that they do not have any captive wholesale 

requirements customers, and as a consequence the Transaction can have no adverse impact on 

rates to such customers. 

With respect to transmission rates, the Applicants are willing to make commitments to 

ensure that the Transaction will not have an adverse effect on transmission customers.  

Specifically, the Applicants commit for a period of five years to hold transmission customers 

harmless from the rate effects of the Transaction.  For that five-year period, the Applicants will 
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not include merger-related costs in their transmission revenue requirements, except to the extent 

they can demonstrate that merger-related savings are equal to or in excess of all of the 

transaction-related costs so included.25  The Commission has approved this type of commitment 

in its Merger Policy Statement and in a number of subsequent cases.26   

The Commission has full authority and capability to monitor the Applicants’ hold 

harmless provision.27  If the Applicants seek to recover transaction-related costs through their 

transmission rates, they will submit a compliance filing that details how they are satisfying the 

hold harmless commitment.  Moreover, the Applicants will comply with the Commission’s 

directive in other proceedings, set forth below, involving a similar hold harmless provision:  

If Applicants seek to recover transaction-related costs in an existing formula rate 
that allows for such recovery, then that compliance filing must be filed in the 
section 205 docket in which the formula rate was approved by the Commission, as 
well as the instant section 203 docket.*  We also note that, if Applicants seek to 
recover transaction-related costs in a filing whereby they are proposing a new rate 
(either a new formula rate or a new stated rate), then that filing must be made in a 
new section 205 docket as well as in the instant section 203 docket.**  The 
Commission will [ ] notice such filings for public comment.  In such a filing, 
Applicants must:  (1) specifically identify the transaction-related costs they are 
seeking to recover, and (2) demonstrate that those costs are exceeded by the 
savings produced by the transaction, in addition to any requirements associated 
with filings made under section 205.  Such a hold harmless commitment will 

                                                 
25  To ensure compliance with the hold-harmless commitment, Exelon and Pepco Holdings 

and their respective subsidiaries will track separately merger-related costs, including 
costs incurred for the purpose of effectuating the transaction and costs incurred to 
integrate Pepco Holdings into Exelon.  These costs include, among others, external legal 
and banking costs as well as internal labor costs.  This separate tracking mechanism will 
enable the Applicants and their subsidiaries to exclude merger-related costs as 
appropriate from FERC jurisdictional rates, or to demonstrate that merger-related savings 
exceed such costs. 

26    Merger Policy Statement, FERC Stats. & Regs. ¶ 31,044 at 30,124; see also Ameren 
Corp., 108 FERC ¶ 61,094 at PP 62-68 (2004); Great Plains Energy Inc., 121 FERC 
¶ 61,069 at P 48 (2007), reh’g denied, 122 FERC ¶ 61,177 (2008). 

27  See, e.g., ITC Midwest LLC, 133 FERC ¶ 61,169 at P 24 (2010).   
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protect customers’ wholesale power and transmission rates from being adversely 
affected by the proposed transaction.28 
 
*  In this case the filing would be a compliance filing in both the section 203 and 

205 dockets. 
 
** In this case the filing would be a compliance filing in the section 203 docket, 

but a rate application in the section 205 docket. 
 
D. No Adverse Impact On Regulation 

Although the Commission requires merger applicants to evaluate the effect of a proposed 

transaction on regulation, both at the federal and state level, the Commission indicated in Order 

No. 642 that it would not ordinarily set a merger application for hearing with respect to the 

impact on regulation unless:  (a) the proposed transaction involves public utility subsidiaries of a 

registered holding company under the Public Utility Holding Company Act of 1935 (“PUHCA 

1935”) and the relevant applicants do not commit to abide by the Commission’s policies on 

pricing of non-power goods and services between affiliates or (b) the affected state commissions 

lack authority over the proposed transaction and raise concerns about the effect on regulation.  

Order No. 642, FERC Stats. & Regs ¶ 31,111 at 31,914-15.   

The first prong of the test in the Merger Policy Statement no longer is applicable because 

PUHCA 1935 has been repealed.  With respect to the second prong of the test, the Transaction 

will not have any impact on the jurisdiction of either this Commission or any state public utility 

commission over any of the Applicants or any of their affiliates or subsidiaries, each of which 

will remain subject to regulation after the Transaction closes to the same extent each was 

regulated before the closing of the Transaction.   

                                                 
28  Id. at P 25; see also FirstEnergy Corp., 133 FERC ¶ 61,222 at P 63 (2010); PPL Corp., 

133 FERC ¶ 61,083 at PP 26-27 (2010). 
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E. No Improper Cross-Subsidization 

Under the amendments to Section 203 implemented by the Energy Policy Act of 2005, 

the Commission “shall approve” a proposed transaction “if it finds that the proposed 

transaction, . . . will not result in cross-subsidization of a non-utility associate company or the 

pledge or encumbrance of utility assets for the benefit of an associate company, unless . . . the 

cross-subsidization, pledge, or encumbrance will be consistent with the public interest.”  16 

U.S.C. § 824b(a)(4). 

In Order Nos. 669, 669-A, and 669-B, the Commission identified a four-factor test that 

applicants must satisfy in order to address the concerns identified in Section 203 regarding any 

possible cross-subsidization, pledge or encumbrance of utility assets associated with the 

proposed transaction.29  Under this test, the Commission examines whether a proposed 

transaction, at the time of the transaction or in the future, results in:   

(1) transfers of facilities between a traditional public utility associate company 
that has captive customers or that owns or provides transmission service 
over jurisdictional transmission facilities, and an associate company;  

(2)  new issuances of securities by traditional public utility associate 
companies that have captive customers or that own or provide 
transmission service over jurisdictional transmission facilities, for the 
benefit of an associate company;  

(3) new pledges or encumbrances of assets of a traditional public utility 
associate company that has captive customers or that owns or provides 
transmission service over jurisdictional transmission facilities, for the 
benefit of an associate company; and  

(4) new affiliate contracts between non-utility associate companies and 
traditional public utility associate companies that have captive customers 
or that own or provide transmission service over jurisdictional 

                                                 
29  Order No. 669, FERC Stats. & Regs. ¶ 31,200 at P 169; Order No. 669-A, FERC Stats. & 

Regs. ¶ 31,214 at P 144. 
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transmission facilities,, other than non-power goods and services 
agreements subject to review under Sections 205 and 206 of the FPA.30  

In Exhibit M, the Applicants demonstrate, based on facts and circumstances known to 

them or that are reasonably foreseeable, at the time of the Transaction or in the future, that the 

Transaction will not result in any of the above-outlined transfers of facilities, issuances or 

securities, pledges or encumbrance of assets or other agreements.  Exhibit M also contains, as 

required by 18 C.F.R. § 33.2(j)(1)(i), a listing of the existing pledges and encumbrances of the 

Applicants’ regulated utilities. 

V. INFORMATION REQUIRED BY PART 33 OF THE COMMISSION’S 
REGULATIONS 

Applicants submit the following information pursuant to Part 33 of the Commission’s 

regulations.  Applicants respectfully request waiver of certain of the Part 33 filing requirements 

as set forth below, consistent with Commission precedent.31 

A. Section 33.2(a):  Names and Addresses of the Principal Business Offices of 
the Applicants  

Exelon Corporation 
10 South Dearborn Street 
Chicago, Illinois 60603 

Pepco Holdings, Inc. 
701 Ninth Street, N.W.  
Washington, DC 20068 

 

                                                 
30  18 C.F.R. § 33.2(j)(1)(ii). 

31  See, e.g., Northeast Generation Co., 117 FERC ¶ 61,068 at P 17 (2006). 
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B. Section 33.2(b):  Names and Addresses of Persons Authorized to Receive 
Notices and Communications with Respect to the Application  

Amy L. Blauman  
Associate General Counsel  
Pepco Holdings, Inc. 
701 9th Street, N.W. 
Washington, DC 20068  
(202) 872-2122 
(202)-331-6767 Fax  
alblauman@pepcoholdings.com 
 

Mike Naeve 
Matthew W.S. Estes 
Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, N.W. 
Washington, DC 20005 
(202) 371-7000 
(202) 956-8102 Fax 
mike.naeve@skadden.com 
matthew.estes@skadden.com 
 

Kathleen Barrón 
Senior Vice President-Federal Regulatory 
Affairs and Wholesale Market Policy 
Exelon Corporation 
101 Constitution Ave, N.W. 
Washington, DC 20001 
(202) 637-0357 
(202) 347-7501 Fax 
kathleen.barron2@exeloncorp.com 
 

 

 
C. Section 33.2(c):  Description of Applicants 

See Part II of this Application, and Exhibits A through F and J.  

D. Section 33.2(d):  Description of the Jurisdictional Facilities Owned and 
Operated or Controlled by Applicants, their Parents or Affiliates   

See Part II of this Application, Exhibit G and Exhibit J.  Applicants respectfully request 

waiver of 18 C.F.R. § 33.2(d) to the extent it would require the submission of additional 

information. 

E. Section 33.2(e):  Narrative Description of the Transaction 

A narrative description of the Transaction is provided in Part III of this Application.  See 

also Exhibit H.  Applicants respectfully request waiver of 18 C.F.R. § 33.2(e) to the extent it 

would require the submission of additional information. 
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F. Section 33.2(f):  Contracts with Respect to the Transaction 

See Exhibit I.  

G. Section 33.2(g):  Facts Relied Upon to Show that the Transaction is in the 
Public Interest  

The facts relied upon to show that the Transaction is consistent with the public interest 

are set forth in Part IV of this Application and in Exhibit J.  Applicants respectfully request 

waiver of 18 C.F.R. § 33.2(g) to the extent it would require the submission of additional 

information. 

H. Section 33.2(h):  Physical Property 

See Exhibit K. 

I. Section 33.2(i):  Status of Actions Before Other Regulatory Bodies 

See Exhibit L.   

J. Section 33.2(j):  Cross-subsidization 

See Part IV of this Application and Exhibit M.  

K. Section 33.5:  Accounting Entries 

See Attachment 1. 

L. Proposed Protective Order 

See Attachment 2.  In accordance with Section 388.112 of the Commission’s regulations, 

18 C.F.R. § 388.112, Applicants request confidential treatment of certain confidential 

commercial data regarding natural gas transportation contracts and PJM capacity market bids 

that they are separately submitting as workpapers to the affidavit of Julie Solomon (attached 

hereto as Exhibit J), which contains no confidential data.  In accordance with the Commission’s 

regulations, a proposed protective order has been included as Attachment 2 to the Application.  

The Applicants request that the natural gas transportation and capacity bid information they are 

submitting be made subject to this protective order.  Accordingly, as required by Section 33.8 of 
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the Commission’s regulations, 18 C.F.R. § 33.8, the Applicants are submitting a non-public 

version of the workpapers, entitled “PRIVILEGED MATERIALS – DO NOT RELEASE,” as 

well as a public version of the workpapers. 

M. Verifications 

The verifications required under Section 33.7 of the Commission’s regulations, 18 C.F.R. 

§ 33.7, executed by authorized representatives of the Applicants, are provided at Attachment 3.    
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VI. CONCLUSION 

As demonstrated above, as well as in the attached testimony and exhibits, the Transaction 

is consistent with the public interest as analyzed under the standards promulgated in the 

Commission’s Merger Policy Statement, Part 33 of the Commission’s regulations, and the 

Commission’s merger precedents.  Accordingly, the Applicants request that the Commission 

issue an order approving the Transaction within 90 days. 

Respectfully submitted, 
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Attachment 1 –Pro Forma Accounting Entries 
 

The Transaction is not anticipated to result in any adjustment to the books maintained by 

any Applicant that is required to keep its books in accordance with the Commission’s Uniform 

System of Accounts and therefore there are no pro forma accounting entries to provide.  If, 

however, the Applicants determine in the future that the Transaction were to impact the books of 

any such entity, the Applicants will submit the required accounting entries to the Commission 

within six months of the consummation of the Transaction. 



 

 
 

Attachment 2 –Proposed Protective Order 
 

UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
Exelon Corporation )  

Docket No. EC14-___-000  ) 
Pepco Holdings, Inc. ) 
 

PROTECTIVE ORDER 
 
 (Issued                           ) 
 
1. This Protective Order shall govern the use of all Protected Materials produced by, or on 

behalf of, any Participant.  Notwithstanding any order terminating this proceeding, this 
Protective Order shall remain in effect until specifically modified or terminated by the 
Presiding Administrative Law Judge (“Presiding Judge”) or the Federal Energy 
Regulatory Commission (“Commission”). 

 
2. This Protective Order applies to the following two categories of materials:  (a) a 

Participant may designate as protected those materials which customarily are treated by 
that Participant as sensitive or proprietary, which are not available to the public, and 
which, if disclosed freely, would subject that Participant or its customers to risk of 
competitive disadvantage or other business injury; and (b) a Participant shall designate as 
protected those materials which contain critical energy infrastructure information, as 
defined in 18 C.F.R. § 388.113(c)(1) (“Critical Energy Infrastructure Information” or 
“CEII”).  

  
3. Definitions -- For purposes of this Order: 
 

(a)   The term “Participant” shall mean a Participant as defined in 18 C.F.R. 
§ 385.102(b). 

 
(b)  (1)  The term “Protected Materials” means (A) materials (including 

depositions) provided by a Participant in response to discovery requests 
and designated by such Participant as protected; (B) any information 
contained in or obtained from such designated materials; (C) any other 
materials which are made subject to this Protective Order by the Presiding 
Judge, by the Commission, by any court or other body having appropriate 
authority, or by agreement of the Participants; (D) notes of Protected  
Materials; and (E) copies of Protected Materials.  The Participant 
producing the Protected Materials shall physically mark them on each 
page as “PROTECTED MATERIALS” or “PRIVILEGED MATERIALS” 
or with words of similar import to indicate that they are Protected 
Materials.  If the Protected Materials contain Critical Energy Infrastructure 
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Information, the Participant producing such information shall additionally 
mark on each page containing such information the words “CEII 
MATERIALS - DO NOT RELEASE.” 

 
 (2)  The term “Notes of Protected Materials” means memoranda, handwritten 

notes, or any other form of information (including electronic form) which 
copies or discloses materials described in Paragraph 3(b)(1).  Notes of 
Protected Materials are subject to the same restrictions provided in this 
order for Protected Materials except as specifically provided in this order. 

 
 (3)  Protected Materials shall not include (A) any information or document that 

has been filed with and accepted into the public files of the Commission, 
or contained in the public files of any other federal or state agency, or any 
federal or state court, unless the information or document has been 
determined to be protected by such agency or court, or (B) information 
that is public knowledge, or which becomes public knowledge, other than 
through disclosure in violation of this Protective Order Protected Materials 
do include any information or document contained in the files of the 
Commission that has been designated as Critical Energy Infrastructure 
Information.  

 
(c)  The term “Non-Disclosure Certificate” shall mean the certificate annexed hereto 

by which Participants who have been granted access to Protected Materials shall 
certify their understanding that such access to Protected Materials is provided 
pursuant to the terms and restrictions of this Protective Order, and that such 
Participants have read the Protective Order and agree to be bound by it.  All Non-
Disclosure Certificates shall be served on all parties on the official service list 
maintained by the Secretary in this proceeding. 

 
(d)  The term “Reviewing Representative” shall mean a person who has signed a Non-

Disclosure Certificate and who is: 
 
 (1)   Commission Trial Staff designated as such in this proceeding; 
 
 (2)  an attorney who has made an appearance in this proceeding for a 

Participant; 
 
 (3)  attorneys, paralegals, and other employees associated for purposes of this 

case with an attorney described in Subparagraph (2); 
 
 (4)  an expert or an employee of an expert retained by a Participant for the 

purpose of advising, preparing for or testifying in this proceeding; 
  
 (5)  a person designated as a Reviewing Representative by order of the 

Presiding Judge or the Commission; or 
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 (6)  employees or other representatives of Participants appearing in this 
proceeding with significant responsibility for this docket. 

 
4. Protected Materials shall be made available under the terms of this Protective Order only 

to Participants and only through their Reviewing Representatives as provided in 
Paragraphs 7, 8, and 9. 
 

5. Protected Materials shall remain available to Participants until the later of the date that an 
order terminating this proceeding becomes no longer subject to judicial review, or the 
date that any other Commission proceeding relating to the Protected Material is 
concluded and no longer subject to judicial review.  If requested to do so in writing after 
that date, the Participants shall, within fifteen days of such request, return the Protected 
Materials (excluding Notes of Protected Materials) to the Participant that produced them, 
or shall destroy the materials, except that copies of filings, official transcripts and 
exhibits in this proceeding that contain Protected Materials, and Notes of Protected 
Material may be retained, if they are maintained in accordance with Paragraph 6, below.  
Within such time period each Participant, if requested to do so, shall also submit to the 
producing Participant an affidavit stating that, to the best of its knowledge, all Protected 
Materials and all Notes of Protected Materials have been returned or have been destroyed 
or will be maintained in accordance with Paragraph 6.  To the extent Protected Materials 
are not returned or destroyed, they shall remain subject to the Protective Order. 

 
6. All Protected Materials shall be maintained by the Participant in a secure place.  Access 

to those materials shall be limited to those Reviewing Representatives specifically 
authorized pursuant to Paragraphs 8 and 9.  The Secretary shall place any Protected 
Materials filed with the Commission in a non-public file.  By placing such documents in 
a non-public file, the Commission is not making a determination of any claim of privilege.  
The Commission retains the right to make determinations regarding any claim of 
privilege and the discretion to release information necessary to carry out its jurisdictional 
responsibilities.  For documents submitted to Commission Trial Staff (“Staff”), Staff 
shall follow the notification procedures of 18 C.F.R. § 388.112 before making public any 
Protected Materials. 

 
7. Protected Materials shall be treated as confidential by each Participant and by the 

Reviewing Representative in accordance with the certificate executed pursuant to 
Paragraph 9.  Protected Materials shall not be used except as necessary for the conduct of 
this proceeding, nor shall they be disclosed in any manner to any person except a 
Reviewing Representative who is engaged in the conduct of this proceeding and who 
needs to know the information in order to carry out that person’s responsibilities in this 
proceeding.  Reviewing Representatives may make copies of Protected Materials, but 
such copies become Protected Materials.  Reviewing Representatives may make notes of 
Protected Materials, which shall be treated as Notes of Protected Materials if they 
disclose the contents of Protected Materials. 
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8.  (a)  If a Reviewing Representative’s scope of employment includes the marketing of 
energy, the direct supervision of any employee or employees whose duties include 
the marketing of energy, the provision of consulting services to any person whose 
duties include the marketing of energy, or the direct supervision of any employee 
or employees whose duties include the marketing of energy, such Reviewing 
Representative may not use information contained in any Protected Materials 
obtained through this proceeding to give any Participant or any competitor of any 
Participant a commercial advantage. 

 
 (b)   In the event that a Participant wishes to designate as a Reviewing Representative 

a person not described in Paragraph 3(d) above, the Participant shall seek 
agreement from the Participant providing the Protected Materials.  If an 
agreement is reached that person shall be a Reviewing Representative pursuant to 
Paragraphs 3(d) above with respect to those materials.  If no agreement is reached, 
the Participant shall submit the disputed designation to the Presiding Judge for 
resolution. 

 
9.  (a)   A Reviewing Representative shall not be permitted to inspect, participate in 

discussions regarding, or otherwise be permitted access to Protected Materials 
pursuant to this Protective Order unless that Reviewing Representative has first 
executed a Non-Disclosure Certificate; provided, that if an attorney qualified as a 
Reviewing Representative has executed such a certificate, the paralegals, 
secretarial and clerical personnel under the attorney=s instruction, supervision or 
control need not do so.  A copy of each Non-Disclosure Certificate shall be 
provided to counsel for the Participant asserting confidentiality prior to disclosure 
of any Protected Material to that Reviewing Representative. 

 
 (b)  Attorneys qualified as Reviewing Representatives are responsible for ensuring 

that persons under their supervision or control comply with this order. 
 
10. Any Reviewing Representative may disclose Protected Materials to any other Reviewing 

Representative as long as the disclosing Reviewing Representative and the receiving 
Reviewing Representative both have executed a Non-Disclosure Certificate.  In the event 
that any Reviewing Representative to whom the Protected Materials are disclosed ceases 
to be engaged in these proceedings, or is employed or retained for a position whose 
occupant is not qualified to be a Reviewing Representative under Paragraph 3(d), access 
to Protected Materials by that person shall be terminated.  Even if no longer engaged in 
this proceeding, every person who has executed a Non-Disclosure Certificate shall 
continue to be bound by the provisions of this Protective Order and the certification. 

 
11. Subject to Paragraph 18, the Presiding Judge shall resolve any disputes arising under this 

Protective Order.  Prior to presenting any dispute under this Protective Order to the 
Presiding Judge, the parties to the dispute shall use their best efforts to resolve it.  Any 
participant that contests the designation of materials as protected shall notify the party 
that provided the protected materials by specifying in writing the materials the 
designation of which is contested.  This Protective Order shall automatically cease to 
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apply to such materials five (5) business days after the notification is made unless the 
designator, within said 5-day period, files a motion with the Presiding Judge, with 
supporting affidavits, demonstrating that the materials should continue to be protected.  
In any challenge to the designation of materials as protected, the burden of proof shall be 
on the participant seeking protection.  If the Presiding Judge finds that the materials at 
issue are not entitled to protection, the procedures of Paragraph 18 shall apply.  The 
procedures described above shall not apply to protected materials designated by a 
Participant as Critical Energy Infrastructure Information.  Materials so designated shall 
remain protected and subject to the provisions of this Protective Order, unless a 
Participant requests and obtains a determination from the Commission’s Critical Energy 
Infrastructure Information Coordinator that such materials need not remain protected. 

 
12. All copies of all documents reflecting Protected Materials, including the portion of the 

hearing testimony, exhibits, transcripts, briefs and other documents which refer to 
Protected Materials, shall be filed and served in sealed envelopes or other appropriate 
containers endorsed to the effect that they are sealed pursuant to this Protective Order.  
Such documents shall be marked “PROTECTED MATERIALS” or “PRIVILEGED 
MATERIALS” and shall be filed under seal and served under seal upon the Presiding 
Judge and all Reviewing Representatives who are on the service list.  Such documents 
containing Critical Energy Infrastructure Information shall be additionally marked “CEII 
MATERIALS - DO NOT RELEASE.”  For anything filed under seal, redacted versions 
or, where an entire document is protected, a letter indicating such, will also be filed with 
the Commission and served on all parties on the service list and the Presiding Judge.  
Counsel for the producing Participant shall provide to all Participants who request the 
same, a list of Reviewing Representatives who are entitled to receive such material.  
Counsel shall take all reasonable precautions necessary to assure that Protected Materials 
are not distributed to unauthorized persons. 

 
13. If any Participant desires to include, utilize or refer to any Protected Materials or 

information derived therefrom in such a manner that might require disclosure of such 
material, such participant shall first notify both counsel for the producing Participant and 
the Presiding Judge of such desire, identifying with particularity each of the Protected 
Materials and the proposed manner of their use.  Thereafter, use of such Protected 
Material will be governed by procedures determined by the Presiding Judge. 

 
14. Nothing in this Protective Order shall be construed as precluding any Participant from 

objecting to the use of Protected Materials on any legal grounds. 
 
15. Nothing in this Protective Order shall preclude any Participant from requesting the 

Presiding Judge, the Commission, or any other body having appropriate authority, to find 
that this Protective Order should not apply to all or any materials previously designated 
as Protected Materials pursuant to this Protective Order.  The Presiding Judge may alter 
or amend this Protective Order as circumstances warrant at any time during the course of 
this proceeding. 
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16. Each party governed by this Protective Order has the right to seek changes in it as 
appropriate from the Presiding Judge or the Commission. 

 
17. All Protected Materials filed with the Commission, the Presiding Judge, or any other 

judicial or administrative body, in support of, or as a part of, a motion, other pleading, 
brief, or other document, shall be filed and served in sealed envelopes or other 
appropriate containers bearing prominent markings indicating that the contents include 
Protected Materials subject to this Protective Order.  Such documents containing Critical 
Energy Infrastructure Information shall be additionally marked “CEII MATERIALS – 
DO NOT RELEASE.” 

 
18. In the event that the Presiding Judge at any time in the course of this proceeding finds 

that all or part of the Protected Materials need not be protected, those materials 
nevertheless shall continue to be subject to the protection afforded by this Protective 
Order for three (3) business days from the date of issuance of the Presiding Judge’s 
decision, and if the Participant seeking protection files an interlocutory appeal or requests 
that the issue be certified to the Commission, for an additional seven (7) business days.  
None of the Participants waives its rights to seek additional administrative or judicial 
remedies after the Presiding Judge’s decision respecting Protected Materials or 
Reviewing Representatives, or the Commission’s denial of any appeal thereof.  The 
provisions of 18 C.F.R. §§ 388.112 and 388.113 shall apply to any requests under the 
Freedom of Information Act. (5 U.S.C. § 552) for Protected Materials in the files of the 
Commission. 

 
19. Nothing in this Protective Order shall be deemed to preclude any Participant from 

independently seeking through discovery in any other administrative or judicial 
proceeding information or materials produced in this proceeding under this Protective 
Order. 

 
20. None of the Participants waives the right to pursue any other legal or equitable remedies 

that may be available in the event of actual or anticipated disclosure of Protected 
Materials. 

 
21. The contents of Protected Materials or any other form of information that copies or 

discloses Protected Materials shall not be disclosed to anyone other than in accordance 
with this Protective Order and shall be used only in connection with this (these) 
proceeding(s).  Any violation of this Protective Order and of any Non-Disclosure 
Certificate executed hereunder shall constitute a violation of an order of the Commission. 



 

 
 

 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 
 
Exelon Corporation )  

Docket No. EC14-___-000  ) 
Pepco Holdings, Inc. ) 
 

NON-DISCLOSURE CERTIFICATE 
 

I hereby certify my understanding that access to Protected Materials is provided to me pursuant 
to the terms and restrictions of the Protective Order in this proceeding, that I have been given a 
copy of and have read the Protective Order, and that I agree to be bound by it.  I understand that 
the contents of the Protected Materials, any notes or other memoranda, or any other form of 
information that copies or discloses Protected Materials shall not be disclosed to anyone other 
than in accordance with that Protective Order.  I acknowledge that a violation of this certificate 
constitutes a violation of an order of the Federal Energy Regulatory Commission. 

 
      By: _____________________________ 
 
      Printed Name: ____________________ 
 
      Title: ___________________________ 
 
      Representing: ____________________ 
 
      Date: ___________________________ 
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Attachment 3 –Verifications 
 
 

 
 



Exelon Corporation 

Pepco Holdings, Inc. 

UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Docket No. EC14-_ - 000 

VERIFICATION 

5S. 

NOW, BEFORE ME, the undersigned authority, personally came and appeared, Paul R. Bonney, who, 

after first being duly sworn by me, did say: 

That he is Senior Vice President & Deputy General Counsel, Regulatory, Wholesale & Retail for Exelon 

Corporation, that he has the authority to verify the foregoing application and exhibits on behalf of 

Exelon Corporation; that he has knowledge of the matters therein; and that to the best of his 

knowledge, information and belief, the representations made are true and correct. 

By: 

-aAtJ 
SUBSCRIBED AND SWORN to before me this _..AJ_ day of May, 2014. 

 
Notary Public 

(b) (6)

(b) (6)



UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

Exelon Corporation ) 
) 
) 

Docket No. EC14'_'OOO 
Pep co Holdings, Inc. 

VERIFICATION 

Washington 

District of Columbia 

) 
) 
) 

ss. 

NOW, BEFORE ME, the undersigned authority, personally came and appeared, David M. 

Velazquez, who, after first being duly sworn by me, did say: 

That he is Executive Vice President, Power Delivery for Pepco Holdings, Inc., that he has the 

authority to verify the foregoing application and exhibits on behalf of Pep co Holdings, Inc.; that 

he has knowledge of the matters therein; and that to the best of his knowledge, infonnation and 

belief, the representations made are true and correct. 

By: 
David M. Vela q 

~ 
SUBSCRIBED AND SWORN to before me this ~Cj day of May 2014. 

\"",,,1'"'",,,,, 
.. ,\\ oJ M I", 
,'~"'l . I!J. I, 

", 0'" ...•. ' . Yo " • 
.... ~" "~ 1-!8 .... ~OTA~~· .. ,~\ 

- . . 2 

~ * ~ EJIp" 1011412016 i * ~ 
~ 0 ". ~l.JBL\(j ,: ~ j 
~ ~ " .~ if :-
~--/~/~""'" " "~-.:,~i· My Commission expires: 

'1'1 .,. OF cO ~,\,,, 
"" •••• , It 1t"""'\'Ii 

(b) (6)

(b) (6)
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Exhibit A:  Business Activities of Applicants 
 

The business activities of the Applicants are described in Section II of this Application 

and in Exhibit J.  Applicants respectfully request waiver of 18 C.F.R. § 33.2(c)(1) to the extent it 

would require the submission of additional information in this Exhibit A. 
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Exhibit B:  List of Energy Subsidiaries and Affiliates 
 

Energy subsidiaries of Exelon and affiliates are identified in Exhibit B-1.  Energy 

subsidiaries of Pepco Holdings and affiliates are identified in Exhibit B-2.   
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Exhibit B-1:  List of Exelon Energy Subsidiaries and Affiliates 
 
 

Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by

Date 
Control 

Transferred 
or Start of 
Contract 

Term 

Location 
 

In-service
date 

Nameplate 
and/or 

Seasonal 
Rating 
(MW)1 

Balancing 
Authority 

Area2 

Geographic
Region  

(per App. D) 

AgriWind LLC N/A3 AgriWind AgriWind LLC AgriWind LLC N/A 
Midcontinent 
Independent 

System Operator, 
Inc. (“MISO”) 

Central 2007 2.14 

AgriWind Project L.L.C. N/A3 AgriWind 
Project 

AgriWind 
Project L.L.C. 

AgriWind 
Project L.L.C. 

N/A MISO Central 2007 6.34 

B & K Energy Systems, 
LLC N/A3 B & K Energy 

Systems 
B & K Energy
Systems, LLC 

B & K Energy
Systems, LLC 

N/A MISO Central 2003 1.94 

BC Energy LLC N/A3 BC Energy BC Energy LLC BC Energy LLC N/A MISO Central 2007 4.24 

Beebe Renewable 
Energy, LLC ER12-2311 Beebe Renewable 

Energy 
Beebe 
Renewable 
Energy, LLC 

Beebe Renewable 
Energy, LLC 

N/A MISO Central 2012 81.64 

Blue Breezes, L.L.C. N/A 3 Blue Breezes Blue Breezes, 
L.L.C. 

Blue Breezes, 
L.L.C. 

N/A MISO Central 2006 1.254 

Blue Breezes II, L.L.C. N/A3 Blue Breezes II Blue Breezes II, 
L.L.C. 

Blue Breezes II, 
L.L.C. 

N/A MISO Central 2006 1.254 

Breezy Bucks-I LLC N/A3 Breezy Bucks-I Breezy Bucks-I 
LLC 

Breezy Bucks-I 
LLC 

N/A MISO Central 2006 1.254 

Breezy Bucks-II LLC N/A3 Breezy Bucks-II Breezy Bucks-II 
LLC 

Breezy 
Bucks-II 
LLC 

N/A MISO Central 2006 1.254 

Christoffer Wind 
Energy I LLC 

N/A3 Christoffer Wind 
Energy I 

Christoffer Wind 
Energy I LLC 

Christoffer Wind 
Energy I LLC 

N/A MISO Central 2008 2.14 

Christoffer Wind 
Energy II LLC 

N/A3 Christoffer Wind 
Energy II 

Christoffer Wind 
Energy H LLC 

Christoffer Wind 
Energy II LLC 

N/A MISO Central 2008 2.14 

Christoffer Wind Energy 
III LLC 

N/A3 Christoffer Wind 
Energy III 

Christoffer Wind 
Energy III LLC

Christoffer Wind 
Energy HI LLC

N/A MISO Central 2008 2.14 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by

Date 
Control 

Transferred 
or Start of 
Contract 

Term 

Location 
 

In-service
date 

Nameplate 
and/or 

Seasonal 
Rating 
(MW)1 

Balancing 
Authority 

Area2 

Geographic
Region  

(per App. D) 

Christoffer Wind Energy 
IV LLC 

N/A3 Christoffer Wind 
Energy IV 

Christoffer Wind 
Energy IV LLC

Christoffer Wind 
Energy IV LLC

N/A MISO Central 2008 2.14 

CP Windfarm, LLC N/A3 CP Windfarm CP Windfarm, 
LLC 

CP Windfarm, 
LLC 

N/A MISO Central 2008 4.24 

DL Windy Acres, LLC N/A3 DL Windy Acres DL Windy 
Acres, LLC 

DL Windy 
Acres, LLC 

N/A MISO Central 2003 1.94 

Exelon Generation 
Company, LLC 
(“ExGen”) 

ER00-3251 Clinton ExGen ExGen N/A MISO Central 1987 1,055 

ExGen ER00-3251 
Tenaska Frontier 
Generation 
Station 

Tenaska Frontier 
Partners Ltd ExGen N/A MISO Central 2001 8607 

G-Flow Wind, LLC N/A 3 G-Flow Wind G-Flow Wind, 
LLC 

G-Flow Wind, 
LLC 

N/A MISO Central 2006 1.254 

Green Acres Breeze, 
LLC N/A3 Green Acres Breeze 

Green Acres 
Breeze, LLC 

Green Acres 
Breeze, LLC 

N/A MISO Central 2006 1.254 

Harvest Windfarm, LLC ER07-1246 Harvest Windfarm Harvest 
Windfarm, LLC 

Harvest 
Windfarm, LLC 

N/A MISO Central 2007 52.84 

Harvest II Windfarm, 
LLC ER12-2201 Harvest II Windfarm Harvest II Harvest II N/A MISO Central 2012 59.44 

K & D Energy LLC N/A 3 K & D Energy K & D Energy 
LLC 

K & D Energy 
LLC 

N/A MISO Central 2007 44 

KC Energy LLC N/A 3 KC Energy KC Energy 
LLC 

KC Energy 
LLC N/A MISO Central 2007 44 

KSS Turbines LLC N/A 3 KSS Turbines KSS Turbines 
LLC 

KSS Turbines 
LLC 

N/A MISO Central 2007 44 

Michigan Wind 1, LLC ER05-1511 Michigan Wind 1 Michigan Wind 
1, LLC 

Michigan Wind 
1, LLC 

N/A MISO Central 2008 694 

Michigan Wind 2, LLC ER11-3989 Michigan Wind 2 Michigan Wind 
2, LLC 

Michigan Wind 
2, LLC 

N/A MISO Central 2011 904 

Minnesota Breeze, LLC N/A3 Minnesota Breeze Minnesota Minnesota N/A MISO Central 2006 1.254 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by

Date 
Control 

Transferred 
or Start of 
Contract 

Term 

Location 
 

In-service
date 

Nameplate 
and/or 

Seasonal 
Rating 
(MW)1 

Balancing 
Authority 

Area2 

Geographic
Region  

(per App. D) 

 Breeze, LLC Breeze, LLC 

Prairie Wind Power LLC N/A3 Prairie Wind Power Prairie Wind 
Power LLC 

Prairie Wind 
Power LLC 

N/A MISO Central 2007 44 

Roadrunner-I LLC N/A 3 Roadrunner-I Roadrunner-I 
LLC 

Roadrunner-I 
LLC 

N/A MISO Central 2006 1.254 

S & P Windfarm, LLC N/A3 S & P Windfarm S & P Windfarm, 
LLC 

S & P 
Windfarm, LLC

N/A MISO Central 2003 1.94 

Salty Dog-I LLC N/A3 Salty Dog-I Salty Dog-I 
LLC 

Salty Dog-I 
LLC N/A MISO Central 2006 1.254 

Salty Dog-II LLC N/A3 Salty Dog-II Salty Dog-II 
LLC 

Salty Dog-II 
LLC N/A MISO Central 2006 1.254 

Shane’s Wind Machine 
LLC 

N/A3 Shane’s Wind 
Machine 

Shane’s Wind 
Machine LLC 

Shane’s Wind 
Machine LLC 

N/A MISO Central 2006 24 

Sunset Breeze, LLC N/A3 Sunset Breeze Sunset Breeze, 
LLC 

Sunset Breeze, 
LLC 

N/A MISO Central 2006 1.254 

Wally’s Wind Farm 
LLC 

N/A3 Wally’s Wind Farm Wally’s Wind 
Farm LLC 

Wally’s Wind 
Farm LLC 

N/A MISO Central 2006 1.254 

Windy Dog-I LLC N/A3 
Windy Dog-I 
 

Windy Dog-I 
LLC 

Windy Dog-I 
LLC N/A MISO Central 2006 1.254 

Wolf Wind Enterprises, 
LLC 

N/A3 Wolf Wind Enterprises Wolf Wind 
Enterprises, LLC

Wolf Wind 
Enterprises, LLC

N/A MISO Central 2006 1.254 

Marshall Wind 2, LLC N/A3 Marshall Wind 2 Marshall Wind 
2, LLC 

Marshall Wind 
2, LLC 

N/A 

Western Area 
Power 

Administration -
Upper Great 
Plains East 
(“WAUE”) 

Central 2007 4.24 

Marshall Wind 3, LLC N/A3 Marshall Wind 3 Marshall Wind 
3, LLC 

Marshall Wind 
3, LLC 

N/A WAUE Central 2007 4.24 

Marshall Wind 4, LLC N/A3 Marshall Wind 4 Marshall Wind 
4, LLC 

Marshall Wind 
4, LLC 

N/A WAUE Central 2007 4.24 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by

Date 
Control 

Transferred 
or Start of 
Contract 

Term 

Location 
 

In-service
date 

Nameplate 
and/or 

Seasonal 
Rating 
(MW)1 

Balancing 
Authority 

Area2 

Geographic
Region  

(per App. D) 

Marshall Wind 5, LLC N/A3 Marshall Wind 5 Marshall Wind 
5, LLC 

Marshall Wind 
5, LLC 

N/A WAUE Central 2007 2.14 

Marshall Wind 6, LLC N/A3 Marshall Wind 6 Marshall Wind 
6, LLC 

Marshall Wind 6 
LLC 

N/A WAUE Central 2007 2.14 

Marshall Wind 1, LLC N/A3 Marshall Wind 1 
 

Marshall Wind 
1, LLC 

Marshall Wind 
1, LLC N/A WAUE Central 2007 2.14 

ExGen ER97-2261 Kleen Kleen Energy 
Systems, LLC ExGen 2011 ISO New England 

Inc. (“ISO-NE”) Northeast 2011 620 

Constellation Mystic 
Power, LLC 
(“Constellation 
Mystic”) 

ER10-2281 Mystic - 7 Constellation 
Mystic 

Constellation 
Mystic 2011 ISO-NE Northeast 1975 575.48 

Constellation Mystic ER10-2281 Mystic - 8 Constellation 
Mystic 

Constellation 
Mystic 

2011 ISO-NE Northeast 2003 704 

Constellation Mystic ER10-2281 Mystic – 9 Constellation 
Mystic 

Constellation 
Mystic 

2011 ISO-NE Northeast 2003 703 

Constellation Mystic ER10-2281 Mystic - Jet Constellation 
Mystic 

Constellation 
Mystic 

2011 ISO-NE Northeast 1969 9.07 

Constellation Mystic ER10-2281 Fore River Constellation 
Mystic 

Constellation 
Mystic 2011 ISO-NE Northeast 2003 688 

Constellation Solar 
Connecticut, LLC N/A8 Parker Hannifin Corp 

at New Britain 

Constellation 
Solar 
Connecticut, 
LLC 

Constellation 
Solar 
Connecticut, 
LLC 

N/A ISO-NE Northeast 2008 0.18 

Constellation Solar 
Connecticut, LLC N/A8 East Lyme Bd of Ed at 

East Lyme HS 

Constellation 
Solar 
Connecticut, 
LLC 

Constellation 
Solar 
Connecticut, 
LLC 

N/A ISO-NE Northeast 2009 0.41 

Constellation Solar 
Massachusetts, LLC 
(“CSMA”) 

N/A8 
Kollmorgen Corp at 
Kollmorgen Electro-
Optical HQ Bldg 

CSMA CSMA N/A ISO-NE Northeast 2011 0.17 

CSMA N/A8 Majilite Corp CSMA CSMA N/A ISO-NE Northeast 2009 0.35 
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Filing Entities and 
their Energy Affiliates 

Docket # 
where 
MBR 

authority 
was 

granted 

Generation 
Name 

Owned by Controlled by

Date 
Control 

Transferred 
or Start of 
Contract 

Term 

Location 
 

In-service
date 

Nameplate 
and/or 

Seasonal 
Rating 
(MW)1 

Balancing 
Authority 

Area2 

Geographic
Region  

(per App. D) 

CSMA N/A8 NPP Development, 
LLC at Patriot Place CSMA CSMA N/A ISO-NE Northeast 2010 0.45 

CSMA N/A8 Town of Norfolk CSMA CSMA N/A ISO-NE Northeast 2012 1.35 
CSMA N/A8 Town of Swampscott CSMA CSMA N/A ISO-NE Northeast 2012 0.32 

Constellation Solar Net 
Metering, LLC N/A8 Town of Uxbridge 

Constellation 
Solar Net 
Metering, LLC 

Constellation 
Solar Net 
Metering, LLC 

N/A ISO-NE Northeast 2012 1.93 

Exelon Framingham 
LLC ER01-513 Framingham  Jet 1-3 

Exelon 
Framingham, 
LLC 

Exelon 
Framingham, 
LLC 
 

N/A ISO-NE Northeast 1969 33.08 

ExGen N/A Granite Ridge Granite Ridge 
Energy, LLC ExGen  Jan. 1, 2014 ISO-NE Northeast N/A 661 

Exelon New Boston, 
LLC (“Exelon New 
Boston”) 

ER01-513 New Boston GT (L 
Street) 

Exelon New 
Boston 

Exelon New 
Boston N/A ISO-NE Northeast 1966 16.03 

Exelon West Medway 
LLC (“Exelon West 
Medway”) 

ER01-513 West Medway Jet 2 Exelon West 
Medway 

Exelon West 
Medway N/A ISO-NE Northeast 1971 39.85 

Exelon West Medway ER01-513 West Medway Jet 3 Exelon West 
Medway 

Exelon West 
Medway N/A ISO-NE Northeast 1970 35.44 

Exelon West Medway ER01-513 West Medway Jet l Exelon West 
Medway 

Exelon West 
Medway N/A ISO-NE Northeast 1970 42.00 

Exelon Wyman, LLC ER01-513 Wyman  4 Exelon Wyman, 
LLC (5.89%) 

FPL Wyman 
Energy, LLC N/A ISO-NE Northeast 1978 6107 

Holyoke Solar LLC N/A 3 
City of Holyoke 
 G & E Dept at 
Mueller 

Holyoke Solar 
LLC 

Holyoke Solar 
LLC N/A ISO-NE Northeast 2012 2.95 

Holyoke Solar LLC N/A 3 
City of Holyoke 
 G & E Dept at 
Meadow 

Holyoke Solar 
LLC 

Holyoke Solar 
LLC N/A ISO-NE Northeast 2011 0.87 
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Residential Solar II, 
LLC (“RS II”) N/A8 Residential Solar RS II RS II N/A ISO-NE Northeast N/A 2.68 

Nine Mile Point Nuclear 
Station, LLC (“Nine 
Mile Point”) 

ER01-1654 Nine Mile Point - 1 Nine Mile Point Nine Mile Point 2010 

New York 
Independent 

System Operator, 
Inc. (“NYISO”)

Northeast 1969 626.97 

Nine Mile Point ER01-1654 Nine Mile Point - 2 Nine Mile Point 
(82%) 

Nine Mile Point 2010 NYISO Northeast 1988 1, 287.27 

R.E. Ginna Nuclear 
Power Plant, LLC 
(“Ginna”) 

ER04-485 Ginna Ginna Ginna  2010 NYISO Northeast 1970 581.57 

RS II N/A8 Residential Solar RS II RS II N/A NYISO Northeast N/A 1.08 
Constellation Solar New 
York, LLC (“CSNY”) N/A8 Owens Corning at 

Bethlehem, NY CSNY CSNY N/A NYISO Northeast 2013 2.21 

Calvert Cliffs Nuclear 
Power Plant, LLC 
(“Calvert Cliffs”) 

ER00-2917 Calvert Cliffs - 2 Calvert Cliffs Calvert Cliffs 2010 
PJM 

Interconnection, 
L.L.C. (“PJM”) 

Northeast 1977 8627 

Calvert Cliffs ER00-2917 Calvert Cliffs - 1 Calvert Cliffs Calvert Cliffs 2010 PJM Northeast 1975 8737 

Constellation Solar 
Ohio, LLC N/A8 

University of Toledo 
(Solar) Scott Park 
Campus of Energy & 
Innovation 

Constellation 
Solar Ohio, 
LLC 

Constellation 
Solar Ohio, 
LLC 

N/A PJM Northeast 2010 0.88 

Constellation Solar 
Ohio, LLC N/A8 

University of Toledo 
(Wind) Scott Park 
Campus of Energy & 
Innovation 

Constellation 
Solar Ohio, 
LLC 

Constellation 
Solar Ohio, 
LLC 

N/A PJM Northeast 2010 0.07 

ExGen ER97-2261 York Delta Calpine Mid 
Merit LLC ExGen 2011 PJM Northeast 2011 565 

ExGen ER97-2261 Cordova Purchase - 1 Cordova Energy, 
LLC 

ExGen 2005 PJM Northeast N/A 475 

ExGen ER97-2261 Elwood Purchase – 1 Elwood Energy, 
LLC 

ExGen 2006 PJM Northeast N/A 600 
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Constellation Solar DC, 
LLC N/A8 

DC Dept. of General 
Services at Washington, 
DC  

Constellation 
Solar DC, LLC

Constellation 
NewEnergy, 
Inc. 

N/A PJM Northeast 2013 0.38 

Constellation Solar 
Federal LLC N/A3 

Constellation New 
Energy, Inc. at US 
Dept. of State  

Constellation 
Solar Federal 
LLC 

Constellation 
Solar Federal 
LLC 

N/A PJM Northeast 2011 4.23 

Constellation Solar 
Horizons, LLC N/A3 MD Generating Clean 

Horizons MSM I 
Constellation 
Solar Horizons, 
LLC 

Constellation 
Solar Horizons, 
LLC 

N/A PJM Northeast 2012 13.61 

Constellation Solar 
New Jersey LLC 
(“CSNJ”) 

N/A3 The City of Vineland 
at North Vineland CSNJ CSNJ NA PJM Northeast 2011 2.54 

CSNJ N/A3 The City of Vineland 
at West Vineland CSNJ CSNJ N/A PJM Northeast 2011 4.06 

CSNJ N/A8 Benjamin Moore & 
Co at Flanders NJ CSNJ CSNJ N/A PJM Northeast 2011 1.50 

CSNJ N/A8 
Jet Aviation 
Teterboro, LP at 
Teterboro Airport 

CSNJ CSNJ N/A PJM Northeast 2008 0.15 

Constellation Solar New 
Jersey II, LLC (“CSNJ  
II”) 

N/A8 Johnson Matthey, Inc 
at West Deptford CSNJ  II CSNJ  II N/A PJM Northeast 2011 4.41 

Constellation Solar New 
Jersey II N/A8 Toys-R-Us Delaware, 

Inc at Mt Olive CSNJ  II CSNJ  II N/A PJM Northeast 2011 4.57 

Constellation Solar New 
Jersey III, LLC (“CSNJ  
III”) 

N/A8 Middle Township 
Elem School 1 CSNJ  III CSNJ  III N/A PJM Northeast 2011 0.17 

CSNJ  III N/A8 Middle Township 
Elem School 2 CSNJ  III CSNJ  III N/A PJM Northeast 2011 0.39 

CSNJ  III N/A8 Middle Township 
High School CSNJ  III CSNJ  III N/A PJM Northeast 2011 0.69 
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Constellation Power, 
Inc. (“CPI”) 

N/A5 Colver 

Inter-
Power/Ahlcon 
Partners 
(Colver) 

Inter-
Power/Ahlcon 
Partners 
(Colver) 

N/A PJM Northeast 1995 1047 

CPS Gen ER00-1598 Gould Street - 3 CPS Gen CPS Gen N/A PJM Northeast 2008 97 
CPS Gen ER00-1598 Notch Cliff 1-8 CPS Gen CPS Gen N/A PJM Northeast 1969 118 
CPS Gen ER00-1598 Perryman - 1 CPS Gen CPS Gen N/A PJM Northeast 1972 52 
CPS Gen ER00-1598 Perryman - 51 CPS Gen CPS Gen N/A PJM Northeast 1995 147 
CPS Gen ER00-1598 Perryman 2-4 CPS Gen CPS Gen N/A PJM Northeast 1972 154 

CPS Gen ER00-1598 Philadelphia Road  
1-2 

CPS Gen CPS Gen N/A PJM Northeast 1970 31 

CPS Gen ER00-1598 Philadelphia Road  
3-4 CPS Gen CPS Gen N/A PJM Northeast 1970 30 

CPS Gen ER00-1598 Riverside - 4 CPS Gen CPS Gen N/A PJM Northeast 1951 74 
CPS Gen ER00-1598 Riverside - 6 CPS Gen CPS Gen N/A PJM Northeast 1970 115 
CPS Gen ER00-1598 Riverside 7-8 CPS Gen CPS Gen N/A PJM Northeast 1970 39 
CPS Gen ER00-1598 Westport - 5 CPS Gen CPS Gen N/A PJM Northeast 1969 115 
Exelon Solar Chicago 
LLC N/A3 Chicago City Solar Exelon Solar 

Chicago LLC 
Exelon Solar 
Chicago LLC 

N/A  PJM Northeast 2010 8.25 

Constellation Solar 
Maryland, LLC 
(“CSMD”) 

N/A8 AA County, MD at 
Shared Svcs Complex CSMD CSMD N/A PJM Northeast 2011 0.63 

CSMD N/A8 
Coppin State Univ at 
Coppin State Univ - 
PEC 

CSMD CSMD N/A PJM Northeast 2011 0.42 

CSMD N/A8 
CPSG Fort 
Smallwood Road 
Complex 

CSMD CSMD N/A PJM Northeast 2011 0.78 

CSMD N/A8 GM Allison Plant-I CSMD CSMD N/A PJM Northeast 2011 1.04 

CSMD N/A8 Maryland Science 
Center CSMD CSMD N/A PJM Northeast 2011 0.09 

CSMD N/A8 McCormick & Co, CSMD CSMD N/A PJM Northeast 2011 1.56 
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Inc at Belcamp 

CSMD N/A8 
McCormick & Co, 
Inc at Hunt Valley 

 
CSMD CSMD N/A PJM Northeast 2009 0.78 

CSMD N/A8 McCormick & Co, 
Inc Corporate HQ CSMD CSMD N/A PJM Northeast 2011 0.08 

CSMD N/A8 MD Env Service at 
MES Headquarters CSMD CSMD N/A PJM Northeast 2008 0.25 

CSMD N/A8 
Mount St. Mary’s 
University at 
Emmitsburg 

Constellation 
Solar Maryland, 
LLC 

Constellation 
Solar Maryland, 
LLC 

N/A PJM Northeast 2012 1.42 

CSMD N/A3 
General Motors, LLC 
at Allison 
Transmission Plant 

Constellation 
Solar 
Maryland, 
LLC 

Constellation 
NewEnergy, 
Inc. 

N/A PJM Northeast 2012 1.04 

CSMD N/A3 
McCormick & 
Company, Inc. at 
Sparks 

Constellation 
Solar 
Maryland, 
LLC 

Constellation 
NewEnergy, 
Inc. 

N/A PJM Northeast 2012 0.08 

Constellation Solar 
Maryland II, LLC N/A8 UMMS (U of MD 

Medical System) 
Constellation 
Solar Maryland 
II, LLC 

Constellation 
Solar Maryland 
II, LLC 

N/A PJM Northeast 2013 3.09 

Constellation Solar 
Maryland II, LLC N/A8 UMMS - CRE 

Constellation 
Solar Maryland 
II, LLC 

Constellation 
Solar Maryland 
II, LLC 

N/A PJM Northeast 2013 0.35 

Criterion Power 
Partners, LLC ER10-1443 Criterion 1-28 Criterion Power 

Partners, LLC 
Criterion Power 
Partners, LLC 

2010 PJM Northeast 2010 70 

ExGen ER00-3251 Braidwood 1 ExGen ExGen N/A PJM Northeast 1988 1,178 
ExGen ER00-3251 Braidwood  2 ExGen ExGen N/A PJM Northeast 1988 1,152 
ExGen ER00-3251 Byron  1 ExGen ExGen N/A PJM Northeast 1985 1,164 
ExGen ER00-3251 Byron  2 ExGen ExGen N/A PJM Northeast 1987 1,136 
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ExGen ER00-3251 Chester 7 ExGen ExGen N/A PJM Northeast 1969 13 
ExGen ER00-3251 Chester 8 ExGen ExGen N/A PJM Northeast 1969 13 
ExGen ER00-3251 Chester 9 ExGen ExGen N/A PJM Northeast 1969 13 

ExGen ER00-3251 Conemaugh 1 ExGen 
(31.22%)  ExGen N/A PJM Northeast 1970 8507 

ExGen ER00-3251 Conemaugh 2 ExGen     
(31.22%) ExGen N/A PJM Northeast 1970 8507 

ExGen ER00-3251 Conemaugh A-D ExGen 
(31.22%) ExGen N/A PJM Northeast 1970 10.87 

ExGen ER00-3251 Conowingo 1 ExGen ExGen N/A PJM Northeast 1928 48 
ExGen ER00-3251 Conowingo 2 ExGen ExGen N/A PJM Northeast 1928 36 
ExGen ER00-3251 Conowingo 3 ExGen ExGen N/A PJM Northeast 1928 48 
ExGen ER00-3251 Conowingo 4 ExGen ExGen N/A PJM Northeast 1928 48 
ExGen ER00-3251 Conowingo 5 ExGen ExGen N/A PJM Northeast 1928 36 
ExGen ER00-3251 Conowingo 6 ExGen ExGen N/A PJM Northeast 1928 48 
ExGen ER00-3251 Conowingo 7 ExGen ExGen N/A PJM Northeast 1928 48 
ExGen ER00-3251 Conowingo 8 ExGen ExGen N/A PJM Northeast 1964 65 
ExGen ER00-3251 Conowingo 9 ExGen ExGen N/A PJM Northeast 1964 65 
ExGen ER00-3251 Conowingo 10 ExGen ExGen N/A PJM Northeast 1964 65 
ExGen ER00-3251 Conowingo 11 ExGen ExGen N/A PJM Northeast 1964 65 
ExGen ER00-3251 Croydon 11 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 12 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 21 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 22 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 31 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 32 ExGen ExGen N/A PJM Northeast 1974 48 
ExGen ER00-3251 Croydon 41 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Croydon 42 ExGen ExGen N/A PJM Northeast 1974 49 
ExGen ER00-3251 Delaware 9 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Delaware 10 ExGen ExGen N/A PJM Northeast 1969 13 
ExGen ER00-3251 Delaware 11 ExGen ExGen N/A PJM Northeast 1969 13 
ExGen ER00-3251 Delaware 12 ExGen ExGen N/A PJM Northeast 1969 13 
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ExGen ER00-3251 Dresden  2 ExGen ExGen N/A PJM Northeast 1970 883.5 
ExGen ER00-3251 Dresden  3 ExGen ExGen N/A PJM Northeast 1971 903 
ExGen ER00-3251 Eddystone 3 ExGen ExGen N/A PJM Northeast 1974 380 
ExGen ER00-3251 Eddystone 4 ExGen ExGen N/A PJM Northeast 1976 380 
ExGen ER00-3251 Eddystone 10 ExGen ExGen N/A PJM Northeast 1967 13 
ExGen ER00-3251 Eddystone 20 ExGen ExGen N/A PJM Northeast 1967 13 
ExGen ER00-3251 Eddystone 30 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Eddystone 40 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Fairless Hills A ExGen ExGen N/A PJM Northeast 1996 30 
ExGen ER00-3251 Fairless Hills B ExGen ExGen N/A PJM Northeast 1996 30 
ExGen ER00-3251 Falls 1 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Falls 2 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Falls 3 ExGen ExGen N/A PJM Northeast 1970 17 

ExGen ER00-3251 Keystone 1 ExGen 
(41.98%) ExGen N/A PJM Northeast 1967 8507 

ExGen ER00-3251 Keystone 2 ExGen 
(41.98%) ExGen N/A PJM Northeast 1968 850 

ExGen ER00-3251 Keystone 3-6 ExGen 
(41.98%)  ExGen N/A PJM Northeast 1968 10.87 

ExGen ER00-3251 LaSalle  1 ExGen ExGen N/A PJM Northeast 1984 1,137 
ExGen ER00-3251 LaSalle  2 ExGen ExGen N/A PJM Northeast 1984 1,140 
ExGen ER00-3251 Limerick 1 ExGen ExGen N/A PJM Northeast 1986 1,146 
ExGen ER00-3251 Limerick 2 ExGen ExGen N/A PJM Northeast 1990 1,150 
ExGen ER00-3251 Moser 1 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Moser 2 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Moser 3 ExGen ExGen N/A PJM Northeast 1970 17 
ExGen ER00-3251 Muddy Run 1 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Muddy Run 2 ExGen ExGen N/A PJM Northeast 1967 133 
ExGen ER00-3251 Muddy Run 3 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Muddy Run 4 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Muddy Run 5 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Muddy Run 6 ExGen ExGen N/A PJM Northeast 1967 133 
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ExGen ER00-3251 Muddy Run 7 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Muddy Run 8 ExGen ExGen N/A PJM Northeast 1967 134 
ExGen ER00-3251 Oyster Creek  ExGen ExGen N/A PJM Northeast 1969 614.5 
ExGen ER00-3251 Peach Bottom 2 ExGen (50%) ExGen N/A PJM Northeast 1974 1,125.47 
ExGen ER00-3251 Peach Bottom 3 ExGen (50%) ExGen N/A PJM Northeast 1974 1,125.47 
ExGen ER00-3251 Pennsbury 1 ExGen ExGen N/A PJM Northeast 1996 2.67 
ExGen ER00-3251 Pennsbury 2 ExGen ExGen N/A PJM Northeast 1996 2.67 
ExGen ER00-3251 Quad Cities 1 ExGen (75%) ExGen N/A PJM Northeast 1972 9087 
ExGen ER00-3251 Quad Cities 2 ExGen (75%) ExGen N/A PJM Northeast 1972 9117 
ExGen ER00-3251 Richmond 91 ExGen ExGen N/A PJM Northeast 1973 49 
ExGen ER00-3251 Richmond 92 ExGen ExGen N/A PJM Northeast 1973 49 

ExGen ER00-3251 Salem 1 ExGen 
(42.59%) PSEG N/A PJM Northeast 1977 1,1747 

ExGen ER00-3251 Salem 2 ExGen 
(42.59%) PSEG N/A PJM Northeast 1981 1,1587 

ExGen ER00-3251 Salem 3 ExGen 
(42.59%) PSEG N/A PJM Northeast 1971 37.577 

ExGen ER00-3251 Schuylkill 10 ExGen ExGen N/A PJM Northeast 1969 13 
ExGen ER00-3251 Schuylkill 11 ExGen ExGen N/A PJM Northeast 1971 17 

ExGen ER00-3251 Southeast Chicago 
Energy Project 5 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago 
Energy Project 6 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago 
Energy Project 7 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago 
Energy Project 8 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago 
Energy Project 9 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago 
Energy Project 10 

ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southeast Chicago ExGen ExGen N/A PJM Northeast 2002 37 
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Energy Project 11 

ExGen ER00-3251 Southeast Chicago 
Energy Project 12 ExGen ExGen N/A PJM Northeast 2002 37 

ExGen ER00-3251 Southwark 3 ExGen ExGen N/A PJM Northeast 1967 13 
ExGen ER00-3251 Southwark 4 ExGen ExGen N/A PJM Northeast 1967 13 
ExGen ER00-3251 Southwark 5 ExGen ExGen N/A PJM Northeast 1967 13 
ExGen ER00-3251 Southwark 6 ExGen ExGen N/A PJM Northeast 1968 13 
ExGen ER00-3251 TMI # 1 ExGen ExGen N/A PJM Northeast 1974 805 
Handsome Lake 
Energy, LLC 
(“Handsome Lake”) 

ER01-556 Handsome Lake 3-5 Handsome Lake Handsome Lake N/A PJM Northeast 2001 160.5 

Handsome Lake ER01-556 Handsome Lake 1-2 Handsome Lake Handsome Lake N/A PJM Northeast 2001 107 
RS II N/A8 Residential Solar RS II RS II N/A PJM Northeast N/A 3.56 
Safe Harbor Water Power 
Corporation (“Safe 
Harbor”) 

ER08-537 Safe Harbor - 10 Safe Harbor Safe Harbor N/A PJM Northeast 1985 38.5 

Safe Harbor ER08-537 Safe Harbor - 11 Safe Harbor Safe Harbor N/A PJM Northeast 1986 387 
Safe Harbor ER08-537 Safe Harbor - 12 Safe Harbor Safe Harbor N/A PJM Northeast 1985 38.57 
Safe Harbor ER08-537 Safe Harbor - 2 Safe Harbor Safe Harbor N/A PJM Northeast 1934 327 
Safe Harbor ER08-537 Safe Harbor - 7 Safe Harbor Safe Harbor N/A PJM Northeast 1933 32.57 
Safe Harbor ER08-537 Safe Harbor - 8 Safe Harbor Safe Harbor N/A PJM Northeast 1985 37.57 
Safe Harbor ER08-537 Safe Harbor - 9 Safe Harbor Safe Harbor N/A PJM Northeast 1986 38.57 
Safe Harbor ER08-537 Safe Harbor 3-4 Safe Harbor Safe Harbor N/A PJM Northeast 1931 64.57 
Safe Harbor ER08-537 Safe Harbor 5-6 Safe Harbor Safe Harbor N/A PJM Northeast 1932 64.57 
Safe Harbor ER08-537 Safe Harbor - 1 Safe Harbor Safe Harbor N/A PJM Northeast 1940 327 

Denver Airport Solar, 
LCC N/A8 

City & County of 
Denver at Denver 
International 
Airport 

Denver Airport 
Solar, LCC 

Denver Airport 
Solar, LCC N/A 

Public Service 
Co. of Colorado 
(Xcel Energy) 

Northwest 2011 3.77 

Bennett Creek, LLC N/A5 Mountain Home Bennett Creek, 
LLC 

Bennett Creek, 
LLC N/A Idaho Power Northwest 2008 214 
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Cassia Gulch Wind Park 
LLC 

ER10-75 Cassia Gulch  
Cassia Gulch 
Wind Park LLC 

Cassia 
Gulch Wind 
Park LLC 

N/A Idaho Power Northwest 2009 18.94 

Cassia Wind Farm LLC N/A3 Cassia Wind  Cassia Wind 
Farm LLC 

Cassia Wind 
Farm LLC 

N/A Idaho Power Northwest 2009 10.54 

High Mesa Energy, 
LLC ER12-2528 High Mesa  High Mesa 

Energy, LLC 
High Mesa 
Energy, LLC 

N/A Idaho Power Northwest 2012 404 

Hot Springs Windfarm, 
LLC N/A5 Mountain Home Hot Springs 

Windfarm, LLC
Hot Springs 
Windfarm, LLC

N/A Idaho Power Northwest 2008 214 

Tuana Springs Energy, 
LLC 

ER10-87 Tuana Springs  Tuana Springs 
Energy, LLC 

Tuana Springs 
Energy, LLC 

N/A Idaho Power Northwest 2010 16.84 

CER Generation II, LLC ER08-860 West Valley 1-5 CER Generation-
II, LLC 

CER Generation-
II, LLC 

2008 PacifiCorp East Northwest 2002 200 

Big Top, LLC N/A3 Big Top Big Top, LLC Big Top, LLC N/A PacifiCorp West Northwest 2009 1.654 

Butter Creek Power, 
LLC 

N/A3 Butter Creek Power Butter Creek 
Power, LLC 

Butter 
Creek 
Power, 
LLC 

N/A PacifiCorp West Northwest 2009 4.954 

Sunnyside 
Cogeneration Assoc. N/A5 Sunnyside Cogen 

Sunnyside 
Cogeneration 
Assoc. 

Sunnyside 
Cogeneration 
Assoc. 

N/A PacifiCorp West Northwest 1993 51 

Four Corners 
Windfarm, LLC N/A3 Four Corners 

Windfarm 
Four Corners 
Windfarm, LLC

Four Corners 
Windfarm, LLC N/A PacifiCorp West Northwest 2009 104 

Four Mile Canyon 
Windfarm, LLC N/A 3 Four Mile Canyon 

Windfarm 
Four Mile 
Canyon 
Windfarm, LLC

Four Mile 
Canyon 
Windfarm, LLC

N/A PacifiCorp West Northwest 2009 104 

Oregon Trail Windfarm, 
LLC 

N/A3 Oregon Trail 
Windfarm 

Oregon Trail 
Windfarm, LLC

Oregon Trail 
Windfarm, LLC

N/A PacifiCorp West Northwest 2009 9.94 

Pacific Canyon 
Windfarm, LLC 

N/A 3 Pacific Canyon 
Windfarm 

Pacific Canyon 
Windfarm, LLC

Pacific Canyon 
Windfarm, LLC

N/A PacifiCorp West Northwest 2009 8.254 
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Sand Ranch Windfarm, 
LLC 

N/A3 Sand Ranch Windfarm Sand Ranch 
Windfarm, LLC

Sand Ranch 
Windfarm, LLC

N/A PacifiCorp West Northwest 2009 9.94 

Threemile Canyon Wind 
I, LLC 

N/A3 Threemile Canyon  
Threemile 
Canyon Wind I, 
LLC 

Threemile 
Canyon Wind I, 
LLC 

N/A PacifiCorp West Northwest 2009 9.94 

Wagon Trail, LLC N/A3 Wagon Trail Wagon Trail, 
LLC 

Wagon Trail, 
LLC N/A PacifiCorp West Northwest 2009 3.34 

Ward Butte Windfarm, 
LLC 

N/A3 Ward Butte Windfarm Ward Butte 
Windfarm, LLC

Ward Butte 
Windfarm, LLC

N/A PacifiCorp West Northwest 2009 6.64 

Outback Solar, LLC N/A3 Outback Solar Outback Solar, 
LLC 

Outback Solar, 
LLC N/A 

Bonneville 
Power 

Administration 
Northwest 2012 4.8 

Cow Branch Wind 
Power, L.L.C. ER07-1223 Cow Branch 

 

Cow Branch 
Wind Power, 
L.L.C. 

Cow Branch 
Wind Power, 
L.L.C. 

N/A AEC Southeast 2008 50.44 

CR Clearing, LLC ER07-1222 Conception CR Clearing, 
LLC 

CR Clearing, 
LLC N/A AEC Southeast 2008 50.44 

Loess Hills Wind Farm, 
LLC N/A3 Loess Hills 

 
Loess Hills Wind 
Farm, LLC 

Loess Hills Wind 
Farm, LLC N/A AEC Southeast 2007 54 

Wind Capital Holdings, 
LLC 

ER07-1208 Bluegrass Ridge Wind Capital 
Holdings, LLC 

Wind Capital 
Holdings, LLC 

N/A AEC Southeast 2007 56.74 

Constellation Solar 
Georgia, LLC N/A3 Georgia Power at 

Sparta 

Constellation 
Solar Georgia, 
LLC 

Constellation 
Solar Georgia, 
LLC 

N/A 

Southern 
Company 

Services, Inc. 
(“SOCO”) 

Southeast N/A 0.84 

ExGen ER97-2261 Sowega 1 
Georgia Energy 
Cooperative 
(“GEC”) 

ExGen 2011 SOCO Southeast 2000 48 

ExGen ER97-2261 Sowega 2 GEC ExGen 2011 SOCO Southeast 2000 48 

ExGen ER97-2261 Effingham - 1 
Effingham 
County Power, 
LLC 

Effingham 
County Power, 
LLC 

2007 SOCO Southeast 2003 502 
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Filing Entities and 
their Energy Affiliates 
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Authority 

Area2 

Geographic
Region  

(per App. D) 

ExGen ER97-2261 Washington 1 & 4 
Washington 
County Power, 
LLC 

Washington 
County Power, 
LLC 

2007 SOCO Southeast N/A 307 

ExGen ER97-2261 Franklin - 1 Southern Power 
Company 

Southern Power 
Company 

2007 SOCO Southeast N/A 621 

CER Generation, LLC ER10-662 Hillabee CER Generation, 
LLC 

CER Generation, 
LLC 

2008 SOCO Southeast 2010 684 

ExGen ER00-325 I Heard Tenaska Georgia 
Partners LP ExGen N/A SOCO Southeast 2001 9457 

AV Solar Ranch 1, LLC 
(“AV Solar”) ER12-2178 Antelope Valley  AV Solar AV Solar N/A 

California 
Independent 

System Operator 
Corporation 
(“CAISO”) 

Southwest 2012 230 

Luz Solar Partners IV N/A5 SEGS IV Luz Solar 
Partners IV 

Luz Solar 
Partners IV N/A CAISO Southwest 1986 33 

Luz Solar Partners V N/A5 SEGS V Luz Solar 
Partners V 

Luz Solar 
Partners V N/A CAISO Southwest 1987 24 

Luz Solar Partners VI N/A5 SEGS VI Luz Solar 
Partners VI 

Luz Solar 
Partners VI N/A CAISO Southwest 1988 34 

Constellation Solar 
California, LLC N/A8 

GSA, PBS, Pacific 
Service Center at 
Sacramento, Ca. 

Constellation 
Solar California, 
LLC 

Constellation 
Solar California, 
LLC 

N/A CAISO Southwest 2008 0.44 

Constellation Solar 
California, LLC N/A8 Kawneer Co., Inc. 

(Alcoa) 

Constellation 
Solar California, 
LLC 

Constellation 
Solar California, 
LLC 

N/A CAISO Southwest 2007 0.50 

Constellation Solar 
California, LLC N/A8 General Motors Corp. 

at Fontana, Ca. 

Constellation 
Solar California, 
LLC 

Constellation 
Solar California, 
LLC 

N/A CAISO Southwest 2007 0.80 

Constellation Solar 
California, LLC N/A8 

Univ of San 
Francisco at Univ of 
San Francisco 

Constellation 
Solar California, 
LLC 

Constellation 
Solar California, 
LLC 

N/A CAISO Southwest 2008 0.42 
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Geographic
Region  

(per App. D) 

Sacramento PV Energy, 
LLC (“Sacramento PV 
Energy”) 

N/A3 
Sacramento 
Municipal Utility 
District at Fleshman 

Sacramento PV 
Energy 

Sacramento PV 
Energy N/A CAISO Southwest 2011 3.08 

Sacramento PV Energy N/A3 
Sacramento Municipal
Utility District at 
Grundman 

Sacramento PV 
Energy 

Sacramento PV 
Energy N/A CAISO Southwest 2011 18.5 

Sacramento PV Energy N/A3 
Sacramento Municipal
Utility District at 
Lawrence 

Sacramento PV 
Energy 

Sacramento PV 
Energy N/A CAISO Southwest 2011 1.03 

Sacramento PV Energy N/A3 
Sacramento Municipal
Utility District at 
VanConnet 

Sacramento PV 
Energy 

Sacramento PV 
Energy N/A CAISO Southwest 2011 3.08 

California PV Energy, 
LLC (“CAPV”) N/A8 California PV Energy CAPV CAPV N/A CAISO Southwest N/A 3.3 

CAPV N/A8 California PV Energy 
at Castaic ES 

CAPV CAPV N/A CAISO Southwest 2014 0.12 

CAPV N/A8 California PV Energy 
at Castaic MS 

CAPV CAPV N/A CAISO Southwest 2014 0.28 

CAPV N/A8 California PV Energy 
at Live Oak ES 

CAPV CAPV N/A CAISO Southwest 2014 0.11 

CAPV N/A8 California PV Energy 
at Northlake Hills ES 

CAPV CAPV N/A CAISO Southwest 2014 0.13 

CAPV N/A8 Oltmans SCE at Jurupa CAPV CAPV N/A CAISO Southwest 2013 1.6 

CAPV N/A8 SCE Oltmans at 
Champagne 

CAPV CAPV N/A CAISO Southwest 2013 1.03 

Constellation Solar 
Arizona, LLC 
(“CSAZ”) 

N/A8 Buckeye Union High 
School District 201 CSAZ CSAZ N/A AZPS Southwest 2011 3.62 

CSAZ N/A8 Casa Grande at Casa 
Verde High School CSAZ CSAZ N/A AZPS Southwest 2012 0.35 

CSAZ N/A8 Casa Grande at Union CSAZ CSAZ N/A AZPS Southwest 2012 1.79 
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High School 

CSAZ N/A8 Casa Grande at Vista 
Grande High School CSAZ CSAZ N/A AZPS Southwest 2012 1.54 

CSAZ N/A8 Isaac School District 
at Butler CSAZ CSAZ N/A AZPS Southwest 2014 0.21 

CSAZ N/A8 Miami Phase II at Lee 
Kornegay HS CSAZ CSAZ N/A AZPS Southwest 2014 0.12 

CSAZ N/A8 Miami School District CSAZ CSAZ N/A AZPS Southwest 2013 0.36 

CSAZ N/A8 Miami School District 
at Charles Bejarano CSAZ CSAZ N/A AZPS Southwest 2013 0.09 

CSAZ N/A8 
Peoria School District 
Phase II at Parkridge 
Elementary 

CSAZ CSAZ N/A AZPS Southwest 2014 0.44 

CSAZ N/A8 
Somerton School 
District at Orange 
Grove 

CSAZ CSAZ N/A AZPS Southwest 2013 0.18 

CSAZ N/A8 
Somerton School 
District at Tierra del 
Sol 

CSAZ CSAZ N/A AZPS Southwest 2013 0.23 

CSAZ N/A8 
Somerton School 
District at Valle del 
Encanto 

CSAZ CSAZ N/A AZPS Southwest 2013 0.17 

CSAZ N/A8 
Somerton School 
District at Desert 
Sonora 

CSAZ CSAZ N/A AZPS Southwest 2013 0.29 

CSAZ N/A8 
Somerton School 
District at Somerton 
Middle School 

CSAZ CSAZ N/A AZPS Southwest 2013 0.47 

CSAZ N/A8 
Tucson Unified 
School District at 
Collier ES 

CSAZ CSAZ N/A AZPS Southwest 2014 0.25 

CSAZ N/A8 Vail School District 
at Andrada CSAZ CSAZ N/A AZPS Southwest 2013 0.33 
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Polytechnic High 
School 

CSAZ N/A8 
Vail School District 
at Mesquite 
Elementary School 

CSAZ CSAZ N/A AZPS Southwest 2013 0.23 

CSAZ N/A8 
Vail School District 
at Old Vail Middle 
School 

CSAZ CSAZ N/A AZPS Southwest 2013 0.25 

CSAZ N/A8 Dysart School District CSAZ CSAZ N/A AZPS Southwest 2013 8.8 

CSAZ N/A8 Marana School 
District CSAZ CSAZ N/A AZPS Southwest 2013 3.18 

CSAZ N/A8 Peoria School District CSAZ CSAZ N/A AZPS Southwest 2013 5.05 

CSAZ N/A8 Crane School District 
at Mesquite CSAZ CSAZ N/A AZPS Southwest 2013 0.17 

CSAZ N/A8 Crane School District 
at Gary A. Knox CSAZ CSAZ N/A AZPS Southwest 2013 0.19 

CSAZ N/A8 Crane School District 
at Centennial CSAZ CSAZ N/A AZPS Southwest 2013 0.38 

CSAZ N/A8 Crane School District 
at Valley Horizon CSAZ CSAZ N/A AZPS Southwest 2013 0.27 

CSAZ N/A8 Crane School District 
at Crane CSAZ CSAZ N/A AZPS Southwest 2013 0.38 

CSAZ N/A8 Crane School District 
at Pueblo  CSAZ CSAZ N/A AZPS Southwest 2013 0.21 

CSAZ N/A8 Crane School District 
at Salida del Sol  CSAZ CSAZ N/A AZPS Southwest 2013 0.26 

CSAZ N/A8 Crane School District 
at Suverkrup  CSAZ CSAZ N/A AZPS Southwest 2013 0.27 

ExGen ER00-3251 Green Country 1-3 
Green Country 
OP Services 
LLC 

ExGen N/A Central and 
Southwest 

Southwest 
Power Pool 

(“SPP”) 
2002 7856 
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Exelon Wind 1, LLC N/A3 Exelon Wind 1 Exelon Wind 1, 
LLC 

Exelon Wind 1, 
LLC N/A 

Xcel/ 
Southwestern 

Public Service Co. 
(“SPS”)

SPP 2005 104 

Exelon Wind 10, LLC N/A3 Exelon Wind 10 Exelon Wind 10, 
LLC 

Exelon Wind 10, 
LLC N/A SPS SPP 2008 104 

Exelon Wind 11, LLC N/A3 Exelon Wind 11 Exelon Wind 11, 
LLC 

Exelon Wind 11, 
LLC 

N/A SPS SPP 2008 104 

Exelon Wind 2, LLC N/A3 Exelon Wind 2 Exelon Wind 2, 
LLC 

Exelon Wind 2, 
LLC 

N/A SPS SPP 2005 104 

Exelon Wind 3, LLC N/A3 Exelon Wind 3 Exelon Wind 3, 
LLC 

Exelon Wind 3, 
LLC 

N/A SPS SPP 2005 104 

Exelon Wind 4, LLC ER07-1202 Exelon Wind 4 Exelon Wind 4, 
LLC 

Exelon Wind 4, 
LLC 

N/A SPS SPP 2007 79.84 

Exelon Wind 5, LLC N/A3 Exelon Wind 5 Exelon Wind 5, 
LLC 

Exelon Wind 5, 
LLC 

N/A SPS SPP 2006 104 

Exelon Wind 6, LLC N/A3 Exelon Wind 6 Exelon Wind 6, 
LLC 

Exelon Wind 6, 
LLC 

N/A SPS SPP 2006 104 

Exelon Wind 7, LLC N/A3 Exelon Wind 7 Exelon Wind 7, 
LLC 

Exelon Wind 7, 
LLC 

N/A SPS SPP 2008 104 

Exelon Wind 8, LLC N/A3 Exelon Wind 8 Exelon Wind 8, 
LLC 

Exelon Wind 8, 
LLC N/A SPS SPP 2008 104 

Exelon Wind 9, LLC N/A3 Exelon Wind 9 Exelon Wind 9, 
LLC 

Exelon Wind 9, 
LLC N/A SPS SPP 2008 104 

High Plains Wind 
Power, LLC 

N/A 3 High Plains  
High Plains 
Wind Power, 
LLC 

High Plains 
Wind Power, 
LLC 

N/A SPS SPP 2008 104 

Wildcat Wind, LLC ER12-1223 Wildcat Wind Wildcat Wind, 
LLC 

Wildcat Wind, 
LLC N/A SPS SPP 2012 27.34 
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Greensburg Wind 
Farm, LLC N/A3 Greensburg  

Greensburg 
Wind Farm, 
LLC 

Greensburg 
Wind Farm, 
LLC 

N/A 

Sunflower 
Electric Power 

Corp. 
(“Sunflower”)

SPP 2010 12.54 

Shooting Star Wind 
Project, LLC ER12-1829 Shooting Star  

Shooting Star 
Wind Project, 
LLC 

Shooting Star 
Wind Project, 
LLC 

N/A Sunflower SPP 2012 1044 

Baltimore Gas and 
Electric Company 
(“BGE”) 

ER99-2948 N/A N/A N/A NA N/A N/A N/A NA 

Commonwealth Edison 
Company (“ComEd”) ER98-1734 N/A N/A N/A N/A N/A N/A N/A N/A 

Constellation Energy 
Commodities Group 
Maine, LLC 

ER02-699 N/A N/A N/A NA N/A N/A N/A NA 

Constellation 
NewEnergy, Inc. ER96-1387 N/A N/A N/A NA N/A N/A N/A NA 

PECO Energy Company 
(“PECO”) 

ER01-1147 N/A N/A N/A N/A N/A N/A N/A N/A 
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Exhibit B-2: List of Pepco Holdings Energy Subsidiaries and Affiliates 
 

 
 

Company MBR Docket Location 

Potomac Electric Power Company Docket No. ER10-3030 PJM 

Atlantic City Electric Company Docket No. ER10-2997 PJM 

Delmarva Power & Light Company  Docket No. ER10-3018 PJM 

Pepco Energy Services, Inc. Docket No. ER98-3096 NA 

Potomac Power Resources, LLC  Docket No. ER01-202 PJM 

Eastern Landfill Gas, LLC  Docket No. ER04-529 PJM 

Fauquier Landfill Gas, LLC Docket No. ER04-472 PJM 

Bethlehem Renewable Energy, LLC  Docket No. ER07-903 PJM 
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Exhibit C:  Organizational Charts Depicting Current and Post-Transaction Structures 
 

Attached in Exhibit C-1 is the organizational chart that depicts the pertinent corporate 

structure of Exelon before the Transaction.  Attached in Exhibit C-2 is the organizational chart 

that depicts the pertinent corporate structure of Pepco Holdings before the Transaction.  Attached 

in Exhibit C-3 is the organizational chart that depicts the pertinent corporate structure of the 

combined company after the Transaction.   
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Exhibit C-1:  Pre-Transaction Exelon Corporate Structure 
 
 
 
 
 

Exelon 
Corporation

EVC

ExGen

CER

CNE

RFH

EEDC

BGE

ComEd PECO

LEGEND:

EVC = Exelon Ventures Company
ExGen = Exelon Generation Company
CER = Constellation Energy Resources
CNE = Constellation New Energy Inc.
EBSC – Exelon Business Services 
Company
EEDC = Exelon Energy Delivery Company
RFH = RF Holdco
ComEd=Commonwealth Edison Company
PECO=PECO Energy Company
BGE=Baltimore Gas & Electric Company
NOTE: (i) Additional subsidiaries are not 
shown; (ii) circles are disregarded entities 
and squares are corporations for income tax 
purposes

EBSC
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Exhibit C-2:  Pre-Transaction Pepco Holdings Corporate Structure 
 
 
 
 
 
 
 

PHI

ACEDPL

LEGEND:

PHI = Pepco Holdings, Inc.
PEPCO = Potomac Electric Power Company
Conectiv = Conectiv LLC
DPL = Delmarva Power & Light Company
ACE = Atlantic City Electric Company
PCI = Potomac Capital Investment Corporation
PES = Pepco Energy Services, Inc.
PSC = PHI Service Company
NOTE: (i) Additional subsidiaries are not shown; 
(ii) circles are disregarded entities and squares are 
corporations for income tax purposes

PEPCOPCI PSCPES Conectiv
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Exhibit C-3:  Post-Transaction Corporate Structure 
 

ACEDPL

PSCPCI

PEPCOConectiv

Exelon 
Corporation

PES

EVC

ExGen

CER

CNE

Former subsidiaries of PHI are shown in red

RFH

EEDC

BGE

ComEd

SPE*

PHI

EBSC

*  Special Purpose Entity to be created to ring-fence PHI utilities
 



 

Exhibit D       
 

Exhibit D:  Description of Joint Ventures, Strategic Alliances, Tolling Arrangements, or 
Other Business Ventures 

  
Exelon:  Exelon’s energy-related joint ventures, strategic alliances, tolling agreements and other 

business arrangements relevant to the Transaction are described in Section II of the Application 

and Exhibits B, C, F, and/or J.   

Pepco Holdings:  Pepco Holdings’ energy-related joint ventures, strategic alliances, tolling 

agreements and other business arrangements relevant to the Transaction are described in Section 

II of the Application and Exhibits B, C, F, and/or J.   

Applicants respectfully request waiver of 18 C.F.R. § 33.2(c)(4) to the extent it would 

require the submission of additional information in this Exhibit D.
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Exhibit E:  Common Officers or Directors of the Parties to the Proposed Transaction  

There are no common officers or directors between Exelon and Pepco Holdings.   
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Exhibit F: Description and Location of Wholesale Power Sales Customers and 
Unbundled Transmission Services Customers Served by Applicants or Their 
Affiliates 

 
PJM provides unbundled transmission service to Exelon’s and Pepco Holdings’ 

transmission customers.  Neither Exelon nor Pepco Holdings has any unbundled transmission 

service customers.    

Wholesale power sales to customers served by subsidiaries of each of Exelon and Pepco 

Holdings are filed with the Commission in the Electronic Quarterly Reports.  Accordingly, the 

Applicants request a waiver of this requirement with respect to their wholesale sales.   
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Exhibit G: Description of Jurisdictional Facilities of Applicants and Their Affiliates 
 

The Applicants’ and their affiliates’ jurisdictional facilities that are relevant to the 

Commission’s evaluation of this Application are described in Parts II, III, and IV of this 

Application and in Exhibit J. 



 

Exhibit H       
 

Exhibit H: Jurisdictional Facilities and Securities Associated with or Affected by the 
Transaction  

 
A narrative description of the jurisdictional facilities and securities associated with or 

affected by the Transaction is provided in Parts II, III, and IV of this Application and in Exhibit J.  
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Exhibit I:  Contracts with Respect to the Disposition of Facilities 
 

The Agreement and Plan of Merger (“Merger Agreement”) among Pepco Holdings, Inc., 

Exelon Corporation, and Purple Acquisition Corp., dated as of April 29, 2014, is attached as 

Exhibit I.  Schedules described or referenced in the Merger Agreement have been omitted.  To 

the extent 18 C.F.R § 33.2 may be interpreted to require the submission of such supplementary 

information, the Applicants respectfully request waiver of this requirement. 
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AGREEMENT AND PLAN OF MERGER 

AGREEMENT AND PLAN OF MERGER (hereinafter called this 

“Agreement”), dated as of April 29, 2014, among Pepco  Holdings, Inc., a Delaware 

corporation (the “Company”), Exelon Corporation, a Pennsylvania corporation 

(“Parent”), and Purple Acquisition Corp., a Delaware corporation and a wholly-owned 

subsidiary of Parent (“Merger Sub,” the Company and Merger Sub sometimes being 

hereinafter collectively referred to as the “Constituent Corporations”). 

RECITALS 

WHEREAS, the respective boards of directors of each of Parent, Merger 

Sub and the Company have approved and declared advisable this Agreement and the 

merger of Merger Sub with and into the Company (the “Merger”) upon the terms and 

subject to the conditions set forth in this Agreement and have authorized the execution 

hereof, and the board of directors of the Company has adopted a resolution 

recommending that the plan of merger set forth in this Agreement be adopted by the 

stockholders of the Company;  

WHEREAS, pursuant to a subscription agreement between the Company 

and Parent entered into on the date hereof (the “Subscription Agreement”), the Company 

will issue, sell and deliver to Parent, and Parent will subscribe for and purchase from the 

Company, up to 18,000 new shares of preferred stock, par value $0.01 per share, having 

the relative rights, preferences, limitations and restrictions as set forth in a certificate of 

designation substantially in the form of Exhibit C hereto (the “Nonvoting Preferred 

Stock”), on the terms and subject to the conditions set forth in the Subscription 

Agreement (as of any date of determination, the purchase price actually paid to the 

Company for such shares is referred to as the “Nonvoting Preferred Stock Purchase 

Price”); and  

WHEREAS, the Company, Parent and Merger Sub desire to make certain 

representations, warranties, covenants and agreements in connection with this 

Agreement. 

NOW, THEREFORE, in consideration of the premises, and of the 

representations, warranties, covenants and agreements contained herein, the parties hereto 

agree as follows: 

ARTICLE I 

 

The Merger; Closing; Effective Time 

1.1. The Merger.  Upon the terms and subject to the conditions set forth 

in this Agreement, at the Effective Time, Merger Sub shall be merged with and into the 



 

-2- 

Company and the separate corporate existence of Merger Sub shall thereupon cease.  The 

Company shall be the surviving corporation in the Merger (sometimes hereinafter 

referred to as the “Surviving Corporation”), and the separate corporate existence of the 

Company, with all of its rights, privileges, immunities, powers and franchises, shall 

continue unaffected by the Merger, except as set forth in Article II.  The Merger shall 

have the effects specified in the Delaware General Corporation Law, as amended (the 

“DGCL”). 

1.2. Closing.  Unless otherwise mutually agreed in writing between the 

Company and Parent, the closing for the Merger (the “Closing”) shall take place at the 

offices of Sullivan & Cromwell LLP, 1700 New York Avenue, N.W. Suite 700, 

Washington, D.C., at 9:00 a.m. (Eastern Time) on the second business day (the “Closing 

Date”) following the day on which the last to be satisfied or waived of the conditions set 

forth in Article VII (other than those conditions that by their nature are to be satisfied at 

the Closing, but subject to the fulfillment or waiver of those conditions) shall be satisfied 

or waived in accordance with this Agreement.  For purposes of this Agreement, the term 

“business day” shall mean any day ending at 11:59 p.m. (Eastern Time) other than a 

Saturday or Sunday or a day on which banks are required or authorized to close in the 

City of New York. 

1.3. Effective Time.  At the Closing, the Company and Parent will 

cause a certificate of merger (the “Certificate of Merger”) to be executed, acknowledged 

and filed with the Secretary of State of the State of Delaware as provided in Section 251 

of the DGCL.  The Merger shall become effective at the time when the Certificate of 

Merger has been duly filed with the Secretary of State of the State of Delaware or at such 

later time as may be agreed by the parties in writing and specified in the Certificate of 

Merger (the “Effective Time”). 

ARTICLE II 

 

Certificate of Incorporation and Bylaws 

of the Surviving Corporation 

2.1. The Certificate of Incorporation.  At the Effective Time, the 

certificate of incorporation of the Surviving Corporation (the “Charter”) shall be 

amended in its entirety to read as set forth in Exhibit A hereto, until thereafter amended 

as provided therein or by applicable Law. 

2.2. The Bylaws.  The parties hereto shall take all actions necessary so 

that the bylaws of the Company in effect immediately prior to the Effective Time shall be 

the bylaws of the Surviving Corporation (the “Bylaws”), until thereafter amended as 

provided therein or by applicable Law. 
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ARTICLE III 

 

Directors and Officers of the Surviving Corporation 

3.1. Directors.  The parties hereto shall take all actions necessary so 

that the board of directors of Merger Sub at the Effective Time shall, from and after the 

Effective Time, consist of the directors of the Surviving Corporation until their 

successors have been duly elected or appointed and qualified or until their earlier death, 

resignation or removal in accordance with the Charter and the Bylaws. 

3.2. Officers.  The officers of the Company at the Effective Time shall, 

from and after the Effective Time, be the officers of the Surviving Corporation until their 

successors shall have been duly elected or appointed and qualified or until their earlier 

death, resignation or removal in accordance with the Charter and Bylaws. 

ARTICLE IV 

 

Effect of the Merger on Capital Stock; 

Exchange of Certificates 

4.1. Effect on Capital Stock.  At the Effective Time, as a result of the 

Merger and without any action on the part of the holder of any capital stock of the 

Company or the sole stockholder of Merger Sub: 

(a) Merger Consideration.  Each share of the common stock, par value 

$0.01 per share, of the Company (a “Share” or, collectively, the “Shares”) issued and 

outstanding immediately prior to the Effective Time other than (i) Shares owned by 

Parent, Merger Sub or any other direct or indirect wholly-owned Subsidiary of Parent and 

Shares owned by the Company or any direct or indirect wholly-owned Subsidiary of the 

Company, and in each case not held on behalf of third parties (but not including Shares 

held by the Company in any “rabbi trust” or similar arrangement in respect of any 

compensation plan or arrangement) and (ii) Shares that are owned by stockholders 

(“Dissenting Stockholders”) who have perfected and not withdrawn a demand for 

appraisal rights pursuant to Section 262 of the DGCL (each Share referred to in clause (i) 

or clause (ii) being an “Excluded Share” and collectively, “Excluded Shares”) shall be 

converted into the right to receive $27.25 per Share in cash, without interest (the “Per 

Share Merger Consideration”).  At the Effective Time, all of the Shares shall cease to be 

outstanding, shall be cancelled and shall cease to exist, and each certificate (a 

“Certificate”) formerly representing any of the Shares (other than Excluded Shares) and 

each non-certificated Share represented by book-entry (a “Book Entry Share”) (other than 

Excluded Shares) shall thereafter represent only the right to receive the Per Share Merger 

Consideration, without interest, and each Certificate formerly representing Shares or 

Book Entry Shares owned by Dissenting Stockholders shall thereafter only represent the 

right to receive the payment to which reference is made in Section 4.2(f).   
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(b) Cancellation of Excluded Shares.  Each Excluded Share shall, by 

virtue of the Merger and without any action on the part of the holder thereof, cease to be 

outstanding, shall be cancelled without payment of any consideration therefor and shall 

cease to exist, subject to any rights the holder thereof may have under Section 4.2(f). 

(c) Merger Sub.  At the Effective Time, each share of common stock, 

par value $0.01 per share, of Merger Sub issued and outstanding immediately prior to the 

Effective Time shall be converted into one share of common stock, par value $0.01 per 

share, of the Surviving Corporation. 

(d) Nonvoting Preferred Stock.  Each share of Nonvoting Preferred 

Stock issued and outstanding at the Effective Time shall remain outstanding following 

the Effective Time.   

4.2. Exchange of Shares.   

(a) Paying Agent.  Immediately prior to the Effective Time, Parent 

shall deposit, or shall cause to be deposited, with a paying agent selected by Parent with 

the Company’s prior approval (such approval not to be unreasonably withheld or 

delayed) (the “Paying Agent”), for the benefit of the holders of Shares, a cash amount in 

immediately available funds necessary for the Paying Agent to make payments under 

Section 4.1(a) (such cash being hereinafter referred to as the “Exchange Fund”).  The 

Paying Agent agreement pursuant to which Parent shall appoint the Paying Agent shall 

be in form and substance reasonably acceptable to the Company.  The Paying Agent shall 

invest the Exchange Fund as directed by Parent; provided that such investments shall be 

in obligations of or guaranteed by the United States of America, in commercial paper 

obligations rated A-1 or P-1 or better by Moody’s Investors Service, Inc. or Standard & 

Poor’s, respectively, in certificates of deposit, bank repurchase agreements or banker’s 

acceptances of commercial banks with capital exceeding $1 billion, or in money market 

funds having a rating in the highest investment category granted by a recognized credit 

rating agency at the time of investment.  Any interest and other income resulting from 

such investment shall become a part of the Exchange Fund, and any amounts in excess of 

the amounts payable under Section 4.1(a) shall be promptly returned to the Surviving 

Corporation.  To the extent that there are any losses with respect to any such investments, 

or the Exchange Fund diminishes for any reason below the level required for the Paying 

Agent to make prompt cash payment under Section 4.1(a), Parent shall, or shall cause the 

Surviving Corporation to, promptly replace or restore the cash in the Exchange Fund so 

as to ensure that the Exchange Fund is at all times maintained at a level sufficient for the 

Paying Agent to make such payments under Section 4.1(a). 

(b) Exchange Procedures.  (i) Promptly after the Effective Time (and 

in any event within two business days), the Surviving Corporation shall cause the Paying 

Agent to mail to each holder of record of a Certificate representing Shares (other than 

holders of Excluded Shares) (A) a letter of transmittal in customary form specifying that 

delivery shall be effected, and risk of loss and title to the Certificates shall pass, only 

upon delivery of the Certificates (or affidavits of loss in lieu thereof as provided in 
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Section 4.2(e)) to the Paying Agent, such letter of transmittal to be in such form and have 

such other provisions as Parent and the Company may reasonably agree, and 

(B) instructions for use in effecting the surrender of the Certificates (or affidavits of loss 

in lieu thereof as provided in Section 4.2(e)) in exchange for the Per Share Merger 

Consideration.  Upon surrender of a Certificate (or affidavit of loss in lieu thereof as 

provided in Section 4.2(e)) to the Paying Agent in accordance with the terms of such 

letter of transmittal, duly executed, the holder of such Certificate shall be entitled to 

receive in exchange therefor a cash amount in immediately available funds (after giving 

effect to any required Tax withholdings as provided in Section 4.2(g)) equal to (x) the 

number of Shares represented by such Certificate (or affidavit of loss in lieu thereof as 

provided in Section 4.2(e)) multiplied by (y) the Per Share Merger Consideration, and the 

Certificate so surrendered shall forthwith be cancelled.  No interest will be paid or 

accrued on any amount payable upon due surrender of the Certificates.  In the event of a 

transfer of ownership of Shares that is not registered in the transfer records of the 

Company, a check for any cash to be exchanged upon due surrender of the Certificate 

may be issued to such transferee if the Certificate formerly representing such Shares is 

presented to the Paying Agent, accompanied by all documents reasonably required to 

evidence and effect such transfer and to evidence that any applicable stock transfer taxes 

have been paid or are not applicable.   

(ii) Notwithstanding anything to the contrary in this Agreement, any 

holder of Book Entry Shares shall not be required to deliver a Certificate or an 

executed letter of transmittal to the Paying Agent to receive the Per Share Merger 

Consideration that such holder is entitled to receive pursuant to this Article IV.  In 

lieu thereof, each holder of record of one or more Book Entry Shares whose 

Shares were converted into the right to receive the Per Share Merger 

Consideration shall upon receipt by the Paying Agent of an “agent’s message” in 

customary form (or such other evidence, if any, as the Paying Agent may 

reasonably request), be entitled to receive, and Parent shall cause the Paying 

Agent to pay and deliver as promptly as reasonably practicable after the Effective 

Time, the Per Share Merger Consideration in respect of each such Share and the 

Book Entry Shares of such holder shall forthwith be cancelled.   

(c) Transfers.  From and after the Effective Time, there shall be no 

transfers on the stock transfer books of the Company of the Shares that were outstanding 

immediately prior to the Effective Time.  If, after the Effective Time, any Certificate or 

Book Entry Share is presented to the Surviving Corporation, Parent or the Paying Agent 

for transfer, it shall be cancelled and exchanged for the cash amount in immediately 

available funds to which the holder thereof is entitled pursuant to this Article IV. 

(d) Termination of Exchange Fund.  Any portion of the Exchange 

Fund (including the proceeds of any investments thereof) that remains unclaimed by the 

stockholders of the Company 180 days after the Effective Time shall be delivered to the 

Surviving Corporation.  Any holder of Shares (other than Excluded Shares) who has not 

theretofore complied with this Article IV shall thereafter look only to the Surviving 

Corporation for payment of the Per Share Merger Consideration (after giving effect to 
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any required Tax withholdings as provided in Section 4.2(g)) upon due surrender of its 

Certificates (or affidavits of loss in lieu thereof as provided in Section 4.2(e)) or Book 

Entry Shares, without any interest thereon.  Notwithstanding the foregoing, none of the 

Surviving Corporation, Parent, the Paying Agent or any other Person shall be liable to 

any former holder of Shares for any amount properly delivered to a public official 

pursuant to applicable abandoned property, escheat or similar Laws.  For the purposes of 

this Agreement, the term “Person” shall mean any individual, corporation (including not-

for-profit), general or limited partnership, limited liability company, joint venture, estate, 

trust, association, organization, Governmental Entity or other entity of any kind or nature. 

(e) Lost, Stolen or Destroyed Certificates.  In the event any Certificate 

shall have been lost, stolen or destroyed, upon the making of an affidavit of that fact by 

the Person claiming such Certificate to be lost, stolen or destroyed and, if required by 

Parent, the posting by such Person of a bond in customary amount and upon such terms 

as may be required by Parent as indemnity against any claim that may be made against it 

or the Surviving Corporation with respect to such Certificate, the Paying Agent will issue 

a check in the amount (after giving effect to any required Tax withholdings as provided 

in Section 4.2(g)) equal to (i) the number of Shares represented by such lost, stolen or 

destroyed Certificate multiplied by (ii) the Per Share Merger Consideration. 

(f) Appraisal Rights.  No Person who has perfected a demand for 

appraisal rights pursuant to Section 262 of the DGCL shall be entitled to receive the Per 

Share Merger Consideration with respect to the Shares owned by such Person unless and 

until such Person shall have effectively withdrawn or lost such Person’s right to appraisal 

under the DGCL.  Each Dissenting Stockholder shall be entitled to receive only the 

payment provided by Section 262 of the DGCL with respect to Shares owned by such 

Dissenting Stockholder.  The Company shall give Parent (i) prompt notice of any 

demands for appraisal, threatened demands for appraisal, attempted withdrawals of such 

demands, and any other instruments that are received by the Company relating to 

stockholders’ rights of appraisal (any of the foregoing, a “Demand”) and (ii) the 

opportunity to participate in and control all negotiations and proceedings with respect to 

any Demand.  The Company shall not, except with the prior written consent of Parent, 

voluntarily make any payment with respect to any Demand, offer to settle or settle any 

such Demand. 

(g) Withholding Rights.  Each of the Company, Parent, the Surviving 

Corporation and the Paying Agent shall be entitled to deduct and withhold from the 

consideration otherwise payable pursuant to this Agreement to any holder of Shares, 

Company RSUs, Company PSUs and Company Awards (each as defined in Section 4.3) 

such amounts as it is required to deduct and withhold with respect to the making of such 

payment under the Internal Revenue Code of 1986, as amended (the “Code”) or any other 

applicable state, local or foreign Tax Law.  To the extent that amounts are so withheld by 

the Company, the Surviving Corporation, Parent or the Paying Agent, as the case may be, 

such withheld amounts (i) shall be remitted by the Company, Parent, the Surviving 

Corporation or the Paying Agent, as applicable, to the applicable Governmental Entity, 

and (ii) shall be treated for all purposes of this Agreement as having been paid to the 
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holder of Shares in respect of which such deduction and withholding was made by the 

Company, the Surviving Corporation, Parent or the Paying Agent, as the case may be. 

4.3. Treatment of Stock Plans. 

(a) Company Restricted Stock Units.  At the Effective Time, each 

outstanding Company restricted stock unit that vests based solely on continued service to 

the Company and its Subsidiaries (a “Company RSU”) under the Stock Plans (as defined 

in Section 5.1(b)), vested or unvested, shall be cancelled and converted into the right of 

the holder thereof to receive, as soon as reasonably practicable (but no later than three 

business days) after the Effective Time (or, to the extent such Company RSU is deferred 

compensation subject to Section 409A of the Code, at the earliest time permitted under 

the applicable Stock Plan or Benefit Plan that will not trigger a tax or penalty under 

Section 409A of the Code, with interest at the U.S. prime rate as shown at the end of the 

day on Bloomberg screen BTMM or PRIME INDEX HP, whichever is higher (the 

“Interest Rate”) from the Closing Date through such payment date), an amount in cash 

equal to the product of (x) the total number of Shares subject to such Company RSU 

immediately prior to the Effective Time, multiplied by (y) the Per Share Merger 

Consideration; provided, however, that any Company RSUs granted after the date hereof 

will only payout on a prorated basis based on the number of days elapsed from the grant 

date (or, in the case of the annual 2015 grants, January 1, 2015) through the Closing Date 

relative to 1,095 days (and the remainder of such awards will be cancelled without 

payment). 

(b) Company Performance Stock Units.  At the Effective Time, each 

outstanding Company restricted stock unit that vests, in whole or in part, based on the 

achievement of performance objectives (a “Company PSU”) under the Stock Plans, 

vested or unvested, shall be cancelled and converted into the right of the holder thereof to 

receive, as soon as reasonably practicable (but no later than three business days) after the 

Effective Time (or, to the extent such Company PSU is deferred compensation subject to 

Section 409A of the Code, at the earliest time permitted under the applicable Stock Plan 

or Benefit Plan that will not trigger a tax or penalty under Section 409A of the Code, with 

interest at the Interest Rate from the Closing Date through such payment date), an amount 

in cash equal to the product of (x) the total number of Shares subject to such Company 

PSU immediately prior to the Effective Time, determined (without proration) based on 

achievement of applicable performance objectives at the greater of (1) actual 

performance as reasonably determined by the compensation committee of the board of 

directors of the Company prior to the Effective Time based on performance through a day 

that is no more than five business days prior to the Effective Time and (2) the target level 

of 100%, multiplied by (y) the Per Share Merger Consideration; provided, however, that 

any Company PSUs granted after the date hereof will have performance determined 

based on the greater of (1) actual performance (determined as described above) and (2) 

the target level of 100%, and will only payout on a prorated basis based on the number of 

days elapsed from the grant date (or, in the case of the annual 2015 grants, January 1, 

2015) through the Closing Date relative to 1,095 days (and the remainder of such awards 

will be cancelled without payment).   
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(c) Company Awards.  At the Effective Time, each right of any kind, 

contingent or accrued, vested or unvested, to acquire or receive Shares or benefits 

measured by the value of Shares, and each award of any kind consisting of Shares that 

may be held, awarded, outstanding, payable or reserved for issuance under the Stock 

Plans and any other Benefit Plans, other than Company RSUs and Company PSUs (the 

“Company Awards”), shall be cancelled and shall only entitle the holder thereof to 

receive, as soon as reasonably practicable after the Effective Time (or, to the extent such 

Company Award is deferred compensation subject to Section 409A of the Code, at the 

earliest time permitted under the applicable Stock Plan or Benefit Plan that will not 

trigger a tax or penalty under Section 409A of the Code, with interest at the Interest Rate 

from the Closing Date through such payment date), an amount in cash equal to (x) the 

number of Shares subject to such Company Award immediately prior to the Effective 

Time determined (without proration) based on achievement of any applicable 

performance objectives at the greater of (1) actual performance as reasonably determined 

by the compensation committee of the board of directors of the Company prior to the 

Effective Time based on performance through a day that is no more than five business 

days prior to the Effective Time and (2) the target level of 100%, multiplied by (y) the 

Per Share Merger Consideration (or, if the Company Award provides for payments to the 

extent the value of the Shares exceeds a specified reference or exercise price, the amount, 

if any (or zero, if no such excess), by which the Per Share Merger Consideration exceeds 

such reference or exercise price). 

(d) Corporate Actions.  At or prior to the Effective Time, the 

Company, the board of directors of the Company and the compensation committee of the 

board of directors of the Company, as applicable, shall adopt any resolutions and take any 

actions which are necessary to effectuate the provisions of Sections 4.3(a) through 4.3(c).   

4.4. Adjustments to Prevent Dilution.  In the event that the Company 

changes the number of Shares or securities convertible or exchangeable into or 

exercisable for Shares issued and outstanding prior to the Effective Time as a result of a 

reclassification, stock split (including a reverse stock split), stock dividend or 

distribution, recapitalization, merger, issuer tender or exchange offer, or other similar 

transaction, the Per Share Merger Consideration shall be equitably adjusted. 

ARTICLE V 

 

Representations and Warranties  

5.1. Representations and Warranties of the Company.  Except as set 

forth in (x) the Company Reports filed with or furnished to the Securities and Exchange 

Commission (the “SEC”) by the Company on or after January 1, 2012 and prior to the 

date hereof (excluding any disclosures of information, factors or risks contained or 

referenced therein under the captions “Risk Factors,” “Forward-Looking Statements,” or 

“Quantitative and Qualitative Disclosures About Market Risk,” to the extent they are 

statements that are predictive, cautionary or forward-looking in nature,  and provided that 

nothing in the Company Reports shall be deemed to modify or qualify the representations 
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and warranties set forth in Sections 5.1(a) (Organization, Good Standing and 

Qualification), 5.1(b) (Capital Structure), Section 5.1(c) (Corporate Authority; Approval 

and Fairness), 5.1(l) (Takeover Statutes) or 5.1(s) (Brokers and Finders), or (y) the 

corresponding sections or subsections of the disclosure letter delivered to Parent by the 

Company prior to entering into this Agreement (the “Company Disclosure Letter”) (it 

being agreed that disclosure of any item in any section or subsection of the Company 

Disclosure Letter shall be deemed disclosure with respect to any other section or 

subsection to which the relevance of such item is reasonably apparent), the Company 

hereby represents and warrants to Parent and Merger Sub that: 

(a) Organization, Good Standing and Qualification.  Each of the 

Company and its Subsidiaries is a legal entity duly organized, validly existing and in 

good standing under the Laws of its respective jurisdiction of organization and has all 

requisite corporate or similar power and authority to own, lease and operate its properties 

and assets and to carry on its business as presently conducted and is qualified to do 

business and is in good standing as a foreign corporation or similar entity in each 

jurisdiction where the ownership, leasing or operation of its assets or properties or 

conduct of its business requires such qualification, except where the failure to be so 

organized, qualified or in good standing, or to have such power or authority, are not, 

individually or in the aggregate, reasonably likely to have a Company Material Adverse 

Effect.  The Company has made available to Parent complete and correct copies of the 

Company’s and its Significant Subsidiaries’ certificates of incorporation and bylaws or 

comparable governing documents, each as amended to the date hereof, and each as so 

made available is in effect on the date hereof.   

As used in this Agreement, the term (i) “Subsidiary” means, with respect 

to any Person, any other Person of which at least a majority of the securities or ownership 

interests having by their terms ordinary voting power to elect a majority of the board of 

directors or other persons performing similar functions is directly or indirectly owned or 

controlled by such Person and/or by one or more of its Subsidiaries; (ii) “Significant 

Subsidiary” has the meaning set forth in Rule 1.02(w) of Regulation S-X under the 

Securities Exchange Act of 1934, as amended (the “Exchange Act”); (iii) “Affiliate” 

means, with respect to any Person, any other Person, directly or indirectly, controlling, 

controlled by, or under common control with, such Person.  For purposes of this 

definition, the term “control” (including the correlative terms “controlling,” “controlled 

by” and “under common control with”) means the possession, directly or indirectly, of 

the power to direct or cause the direction of the management and policies of a Person, 

whether through the ownership of voting securities, by contract or otherwise; and 

(iv) “Company Material Adverse Effect” means any change, event, occurrence or effect 

that, individually or taken together with other changes, events, occurrences or effects, has 

a material adverse effect on the financial condition, business or results of operations of 

the Company and its Subsidiaries, taken as a whole; provided, however, that none of the 

following shall constitute or be taken into account in determining whether there is or, 

where applicable, has been a Company Material Adverse Effect: 
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(A) changes in general economic or political conditions or the 

securities, credit, commodities or financial markets in general in the United States 

or the geographic area within which PJM Interconnection, LLC (“PJM”) operates 

as a regional transmission organization (the “PJM Region”), or the Mid-Atlantic 

Area Council within the PJM Region; 

(B) (i) acts of war or terrorism or (ii) changes, events, 

circumstances or developments that are weather-related or result from any natural 

disasters, “acts of God” or other “force majeure” events; 

(C) any adoption, implementation, promulgation, repeal, 

modification, reinterpretation or proposal of any rule, regulation, ordinance, order, 

protocol or any other Law of or by any national, regional, state or local 

Governmental Entity or of or by the North American Electric Reliability 

Corporation (“NERC”) or PJM; 

(D) changes, events or developments in the (x) electric 

generating, transmission or distribution industries or natural gas transmission or 

distribution industries (including any changes in the operations thereof), (y) 

engineering or construction industries, or (z) wholesale or retail markets for 

commodities, materials or supplies (including equipment supplies, steel, concrete, 

electric power, fuel, coal, natural gas, water or coal transportation) or the hedging 

markets therefor; 

(E) changes or developments in wholesale or retail electric 

power prices;  

(F) system-wide changes or developments in electric 

transmission or distribution systems (other than changes solely affecting the 

Company or any of its Subsidiaries); 

(G) any changes in customer usage patterns or customer 

selection of third-party suppliers for electricity; 

(H) any loss or overtly threatened loss, or adverse change or 

overtly threatened adverse change, in the relationship of the Company or any of 

its Subsidiaries with its customers, employees, regulators, financing sources, labor 

unions or suppliers caused by the pendency or the announcement of the 

transactions contemplated by this Agreement; 

(I) changes or effects from the entry into, the announcement or 

pendency of, or the performance of obligations required by this Agreement or 

consented to or requested by Parent or Merger Sub, including any change 

resulting from a failure to file rate cases as planned or to receive orders from State 

Commissions approving rate increases as contemplated by the Company’s 

financial plans, any change in the Company’s credit ratings and any actions taken 

by the Company and its Subsidiaries that is expressly permitted or required 
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pursuant to this Agreement or is consented to or requested by Parent to obtain 

approval from any Governmental Entity for consummation of the Merger 

(including (i) any actions taken by Parent, the Company or any of their respective 

Subsidiaries to settle the Rate Cases as permitted by Section 6.5(f), (ii) any 

actions required to be taken by Parent, the Company or any of their respective 

Affiliates to obtain any Parent Approval or any Company Approval, (iii) any 

action by any Governmental Entity that requires Parent or the Company or any of 

their respective Subsidiaries or Affiliates to accept the commitments and 

agreements set forth in Exhibit B hereto (the “Regulatory Commitments”), 

(iv) the issuance, sale and delivery of the Nonvoting Preferred Stock to Parent 

pursuant to the Subscription Agreement and (v) any agreements consented to by 

Parent to obtain the Regulatory Approvals, including to implement the Regulatory 

Commitments); 

(J) changes in GAAP or interpretation thereof after the date 

hereof; 

(K) any failure by the Company to meet any internal or public 

projections or forecasts or estimates of revenues or earnings for any period ending 

on or after the date of this Agreement, provided that the exception in this clause 

shall not prevent or otherwise affect a determination that any change, event, 

occurrence, effect, circumstance or development underlying such failure has 

resulted in, or contributed to, a Company Material Adverse Effect; 

(L) changes that arise out of or relate to the identity of Parent 

or any of its Affiliates as the acquirer of the Company; 

(M) a decline in the price or trading volume of the Company 

common stock on the New York Stock Exchange (the “NYSE”) on or after the 

date of this Agreement, provided that the exception in this clause shall not prevent 

or otherwise affect a determination that any change, event, occurrence, effect, 

circumstance or development underlying such decline has resulted in, or 

contributed to, a Company Material Adverse Effect;  and 

(N) changes that result from any shutdown or suspension of 

operations at the power plants from which the Company obtains electricity or 

facilities from which the Company obtains natural gas; 

provided, further, however, that matters, changes, events, occurrences, effects or 

developments set forth in clauses (A), (B), (C), (D), (E), (F), and (G), above may be 

taken into account in determining whether there has been or is a Company Material 

Adverse Effect to the extent such matters, changes, events, occurrences, effects or 

developments have a materially disproportionate adverse effect on the Company and its 

Subsidiaries, taken as a whole, as compared to other entities (if any) engaged in the 

relevant business in the geographic area affected by such matters, changes, events, 

occurrences, effects or developments. 
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(b) Capital Structure.  The authorized capital stock of the Company 

consists of 400,000,000 Shares, of which 251,025,051 Shares were outstanding as of the 

close of business on April 28, 2014 and 40,000,000 shares of preferred stock, par value 

$0.01 per share, none of which are outstanding as of the close of business on April 28, 

2014, of which 9,000 shares of Nonvoting Preferred Stock are to be authorized, issued 

and outstanding pursuant to the Subscription Agreement on the Initial Closing Date (as 

such term is defined in the Subscription Agreement).  All of the outstanding Shares have 

been duly authorized and are validly issued, fully paid and nonassessable.  When issued 

pursuant to the Subscription Agreement, the shares of Nonvoting Preferred Stock issued 

to Parent will be validly issued, fully paid and nonassessable.  As of April 28, 2014, other 

than 774,201 Shares reserved for issuance in respect of Company RSUs, 2,468,233 

Shares reserved for issuance in respect of Company PSUs, and 5,725,564 Shares reserved 

for issuance under the Direct Stock Purchase and Dividend Reinvestment Plan, and 

20,143,400 Shares reserved for issuance in respect of Company Awards under the Pepco 

Holdings, Inc. Long-Term Incentive Plan, the Pepco Holdings, Inc. 2012 Long-Term 

Incentive Plan, the Pepco Holdings, Inc. Non-Management Directors Compensation Plan, 

and the Pepco Holdings, Inc. Retirement Savings Plan (collectively, the “Stock Plans”), 

the Company has no Shares reserved for issuance.  Each of the outstanding shares of 

capital stock or other equity securities of each of the Company’s Subsidiaries is duly 

authorized, validly issued, fully paid and nonassessable and owned by the Company or by 

a direct or indirect wholly-owned Subsidiary of the Company, free and clear of any lien, 

charge, pledge, security interest, claim, or other encumbrance (each, a “Lien”).  Except as 

set forth above, there are no preemptive or other outstanding rights, options, warrants, 

conversion rights, stock appreciation rights, performance units, redemption rights, 

repurchase rights, agreements, arrangements, calls, commitments or rights of any kind 

that obligate the Company or any of its Subsidiaries to issue or sell any shares of capital 

stock or other equity securities of the Company or any of its Subsidiaries or any securities 

or obligations convertible or exchangeable into or exercisable for, or giving any Person a 

right to subscribe for or acquire, any equity securities of the Company or any of its 

Subsidiaries, and no securities or obligations evidencing such rights are authorized, 

issued or outstanding.  Upon any issuance of any Shares in accordance with the terms of 

the Stock Plans, such Shares will be duly authorized, validly issued, fully paid and 

nonassessable and free and clear of any Liens.  The Company does not have outstanding 

any bonds, debentures, notes or other obligations the holders of which have the right to 

vote (or convertible into or exercisable for securities having the right to vote) with the 

stockholders of the Company on any matter.  For purposes of this Agreement, a wholly-

owned Subsidiary of the Company shall include any Subsidiary of the Company of which 

all of the shares of capital stock of such Subsidiary are owned by the Company (or a 

wholly-owned Subsidiary of the Company).  

(c) Corporate Authority; Approval and Fairness. 

(i) The Company has all requisite corporate power and authority and 

has taken all corporate action necessary in order to execute and deliver this 

Agreement and, subject only to adoption of this Agreement by the holders of a 

majority of the outstanding Shares entitled to vote on such matter at a 
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stockholders’ meeting duly called and held for such purpose (the “Company 

Requisite Vote”), to perform its obligations under this Agreement and to 

consummate the Merger.  This Agreement has been duly executed and delivered 

by the Company and constitutes a valid and binding agreement of the Company 

enforceable against the Company in accordance with its terms, subject to 

bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and 

similar Laws of general applicability relating to or affecting creditors’ rights and 

to general equity principles (the “Bankruptcy and Equity Exception”). 

(ii) The board of directors of the Company has (A) unanimously 

determined that the Merger is in the best interests of the Company and its 

stockholders, approved and declared advisable this Agreement and the Merger 

and resolved to recommend adoption of this Agreement to the holders of Shares 

(the “Company Recommendation”), (B) directed that this Agreement be 

submitted to the holders of Shares for their adoption and (C) received the opinion 

of its financial advisors, Lazard Frères & Co. LLC and Morgan Stanley & Co. 

LLC, to the effect that the Per Share Merger Consideration to be received by the 

holders of Shares in the Merger is fair from a financial point of view, as of the 

date of such opinions, to such holders.  It is agreed and understood that such 

opinions are for the benefit of the Company’s board of directors and may not be 

relied on by Parent or Merger Sub.  The board of directors of the Company has 

taken all action so that Parent will not be an “interested stockholder” or prohibited 

from entering into or consummating a “business combination” with the Company 

(in each case as such term is used in Section 203 of the DGCL) as a result of the 

execution of this Agreement or the consummation of the transactions in the 

manner contemplated hereby. 

(d) Governmental Filings and Approvals; No Violations; Certain 

Contracts. 

(i) Other than the filings, approvals and/or notices (A) pursuant to 

Section 1.3, (B) under the Hart-Scott-Rodino Antitrust Improvements Act of 

1976, as amended (the “HSR Act”), (C) under the Exchange Act, (D) under stock 

exchange rules, (E) with the Federal Energy Regulatory Commission (the 

“FERC”) under the Federal Power Act (the “FERC Approval”), (F) with the 

Federal Communications Commission (the “FCC”) (the “FCC Approval”), (G) 

with the Delaware Public Service Commission, the District of Columbia Public 

Service Commission, the Maryland Public Service Commission, the New Jersey 

Board of Public Utilities, the Virginia State Corporation Commission 

(collectively, the “State Commissions”) under applicable state Laws (the “State 

Approvals”) and (H) the filings, approvals and/or notices listed in Section 

5.1(d)(i) of the Company Disclosure Letter (together with the other approvals 

referred to in clauses (B) through (G) of this Section 5.1(d)(i), the “Company 

Approvals”), no notices, reports or other filings are required to be made by the 

Company or any of its Subsidiaries with, nor are any consents, registrations, 

approvals, permits or authorizations required to be obtained by the Company 
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from, any domestic or foreign governmental or regulatory authority, agency, 

commission, body, court or other legislative, executive or judicial governmental 

entity (each, a “Governmental Entity”), NERC or PJM, in connection with the 

execution, delivery and performance of this Agreement by the Company and the 

consummation of the Merger, except those, the failure to make or obtain are not, 

individually or in the aggregate, reasonably likely to have a Company Material 

Adverse Effect or prevent, materially delay or materially impair the 

consummation of the Merger. 

(ii) The execution, delivery and performance of this Agreement by the 

Company do not, and the consummation of the Merger will not, constitute or 

result in (A) a breach or violation of, or a default under, the certificate of 

incorporation or bylaws of the Company or the comparable governing documents 

of any of its Subsidiaries, (B) with or without notice, lapse of time or both, a 

breach or violation of, a termination (or right of termination) or a default under, 

the creation or acceleration of any obligations under, or the creation of a Lien on 

any of the assets of the Company or any of its Subsidiaries pursuant to, any 

agreement, lease, license, contract, note, mortgage, indenture, arrangement or 

other obligation (each, a “Contract”) not otherwise terminable by the other party 

thereto on 90 days’ or less notice without penalty, binding upon the Company or 

any of its Subsidiaries or (C) assuming compliance with the matters referred to in 

Section 5.1(d)(i), a violation of any Law to which the Company or any of its 

Subsidiaries is subject, except, in the case of clause (B) or (C) of this Section 

5.1(d)(i), for any such breach, violation, termination, default, creation, 

acceleration or change that, individually or in the aggregate, is not reasonably 

likely to have a Company Material Adverse Effect or prevent, materially delay or 

materially impair the consummation of the Merger. 

(e) Company Reports; Financial Statements. 

(i) The Company has filed or furnished, as applicable, on a timely 

basis, all forms, statements, certifications, reports and documents required to be 

filed or furnished by it with the SEC pursuant to the Exchange Act or the 

Securities Act of 1933, as amended (the “Securities Act”), since December 31, 

2011 (the “Applicable Date”) (the forms, statements, certifications, reports and 

documents filed or furnished since the Applicable Date and those filed or 

furnished subsequent to the date hereof, including any amendments thereto, the 

“Company Reports”).  Each of the Company Reports, at the time of its filing or 

being furnished complied or, if not yet filed or furnished, will comply in all 

material respects with the applicable requirements of the Securities Act and the 

Exchange Act and any rules and regulations promulgated thereunder applicable to 

the Company Reports.  As of their respective dates (or, if amended prior to the 

date hereof, as of the date of such amendment), the Company Reports did not, and 

any Company Reports filed with or furnished to the SEC subsequent to the date 

hereof will not, contain any untrue statement of a material fact or omit to state a 

material fact required to be stated therein or necessary to make the statements 
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made therein, in light of the circumstances in which they were made, not 

misleading.  

(ii) The Company is in compliance in all material respects with the 

applicable listing and corporate governance rules and regulations of the NYSE. 

(iii) Each of the consolidated balance sheets included in or incorporated 

by reference into the Company Reports (including the related notes and 

schedules) fairly presents in all material respects, or, in the case of Company 

Reports filed after the date hereof, will fairly present in all material respects the 

consolidated financial position of the Company and its consolidated Subsidiaries 

as of its date and each of the consolidated statements of (loss) income, 

comprehensive (loss) income, cash flows and equity included in or incorporated 

by reference into the Company Reports (including any related notes and 

schedules) fairly presents in all material respects, or, in the case of Company 

Reports filed after the date hereof, will fairly present in all material respects, the 

financial position, results of operations and cash flows, as the case may be, of the 

Company and its consolidated Subsidiaries for the periods set forth therein 

(subject, in the case of unaudited statements, to notes and year-end adjustments), 

in each case in accordance with U.S. generally accepted accounting principles 

(“GAAP”) applied consistently during the periods presented, except as may be 

noted therein. 

(iv) The Company maintains internal control over financial reporting 

(as defined in Rule 13a-15 or 15d-15, as applicable, under the Exchange Act).  

Such internal control over financial reporting is effective in providing reasonable 

assurance regarding the reliability of financial reporting and the preparation of 

financial statements for external purposes in accordance with GAAP in all 

material respects.  Except as has not had, and would not be reasonably likely to 

have, individually or in the aggregate, a Company Material Adverse Effect, (A) 

the Company maintains disclosure controls and procedures required by Rule 13a-

15 or 15d-15 under the Exchange Act that are effective to ensure that information 

required to be disclosed by the Company is recorded and reported on a timely 

basis to the individuals responsible for the preparation of the Company’s filings 

with the SEC and other public disclosure documents and (B) the Company has 

disclosed, based on its most recent evaluation prior to the date of this Agreement, 

to the Company’s outside auditors and the audit committee of the board of 

directors of the Company (1) any significant deficiencies and material weaknesses 

in the design or operation of internal controls over financial reporting (as defined 

in Rule 13a-15(f) under the Exchange Act) that are reasonably likely to adversely 

affect the Company’s ability to record, process, summarize and report financial 

information and (2) any fraud, known to the Company, whether or not material, 

that involves management or other employees who have a significant role in the 

Company’s internal controls over financial reporting. 
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(f) Absence of Certain Changes.  Since December 31, 2013, the 

Company and its Subsidiaries have conducted their respective businesses only in, and 

have not engaged in any material transaction other than according to, the ordinary and 

usual course of such businesses and there has not been: 

(i) any change, event, occurrence or effect in the financial condition, 

business or results of operations that, individually or in the aggregate, has had or 

is reasonably likely to have, a Company Material Adverse Effect; 

(ii) any material damage, destruction or other casualty loss with 

respect to any material asset or property owned, leased or otherwise used by the 

Company or any of its Subsidiaries, whether or not covered by insurance that, 

individually or in the aggregate, has had or is reasonably likely to have, a 

Company Material Adverse Effect; 

(iii) other than regular quarterly dividends on Shares, any declaration, 

setting aside or payment of any dividend or other distribution with respect to any 

shares of capital stock of the Company or any of its Subsidiaries (except for 

dividends or other distributions by any direct or indirect wholly-owned Subsidiary 

to the Company or to any other wholly-owned Subsidiary of the Company);  

(iv) any material change in any method of accounting or accounting 

practice by the Company or any of its Subsidiaries; or  

(v) any action taken that, if taken after the date of this Agreement 

without Parent’s consent, would constitute a breach of the covenants set forth in 

clauses (v), (vii), (viii) or (xiv) of Section 6.1. 

(g) Litigation and Liabilities.  

(i) There are no civil, criminal or administrative actions, suits, claims, 

hearings, arbitrations, investigations or other proceedings pending or, to the 

Knowledge of the Company, threatened against the Company or any of its 

Subsidiaries that, individually or in the aggregate, has or are reasonably likely to 

have a Company Material Adverse Effect.  Neither the Company nor any of its 

Subsidiaries is a party to or subject to the provisions of any judgment, order, 

settlement, writ, injunction, decree or award of any Governmental Entity 

specifically imposed upon the Company or any of its Subsidiaries which, 

individually or in the aggregate, has or is reasonably likely to have a Company 

Material Adverse Effect. 

(ii) Neither the Company nor any of its Subsidiaries has any liabilities 

or obligations of any nature (whether accrued, absolute, contingent or otherwise) 

required by GAAP to be set forth on a consolidated balance sheet of the Company 

and its Subsidiaries, other than liabilities and obligations (A) set forth in the 

Company’s consolidated balance sheet (and the notes thereto) included in the 

Company Reports filed prior to the date of this Agreement, (B) incurred in the 
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ordinary course of business since December 31, 2013, (C) incurred in connection 

with the Merger or any other transaction or agreement contemplated by this 

Agreement, or (D) that are not, individually or in the aggregate, reasonably likely 

to have a Company Material Adverse Effect.  

The term “Knowledge” when used in this Agreement with respect to the 

Company shall mean the actual knowledge of those persons set forth in Section 5.1(g) of 

the Company Disclosure Letter. 

(h) Employee Benefits.   

(i) All material benefit and compensation plans, contracts (including 

employment and consulting contracts), policies or arrangements covering current 

or former employees, directors or other individual service providers of the 

Company and its Subsidiaries that are maintained, sponsored or administered by 

the Company or its Subsidiaries, under which the Company or its Subsidiaries is 

subject to continuing financial obligations or with respect to which the Company 

or its Subsidiaries could reasonably be expected to incur any liability, including, 

but not limited to, “employee benefit plans” within the meaning of Section 3(3) of 

the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), 

and deferred compensation, severance, pension, retirement, bonus, health and 

welfare, stock option, stock purchase, stock appreciation rights, stock based, and 

incentive plans (whether or not material, the “Benefit Plans”) are listed on 

Section 5.1(h)(i) of the Company Disclosure Letter.  True and complete copies of 

all Benefit Plans listed on Section 5.1(h)(i) of the Company Disclosure Letter  

and, as applicable, the most recent actuarial valuation and audit reports, and the 

IRS determination letter currently in effect have been made available to Parent. 

(ii) All Benefit Plans, other than “multiemployer plans” within the 

meaning of Section 3(37) of ERISA (each, a “Multiemployer Plan”) have been 

established, maintained, funded and administered and are in compliance with their 

terms, the terms of any applicable collective bargaining agreement, ERISA, the 

Code and other applicable Laws, except as would not, individually or in the 

aggregate, reasonably be expected to have a Company Material Adverse Effect.  

No Benefit Plan is a Multiemployer Plan.  Each Benefit Plan (other than any 

Multiemployer Plan) which is subject to ERISA (an “ERISA Plan”) that is an 

“employee pension benefit plan” within the meaning of Section 3(2) of ERISA 

intended to be qualified under Section 401(a) of the Code, has received a 

favorable determination or opinion letter from the Internal Revenue Service (the 

“IRS”) or has applied to the IRS for such favorable determination or opinion letter 

under Section 401(b) of the Code.  To the Knowledge of the Company, neither the 

Company nor any of its Subsidiaries nor any other Person has engaged in a 

transaction with respect to any ERISA Plan that, assuming the taxable period of 

such transaction expired as of the date hereof, would reasonably be expected to 

subject the Company or any Subsidiary to a tax or penalty imposed by either 
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Section 4975 of the Code or Section 502(i) of ERISA in an amount which would 

be material. 

(iii) Neither the Company nor any of its Subsidiaries has or is 

reasonably expected to incur any liability under Subtitle C or D of Title IV of 

ERISA with respect to any ongoing, frozen or terminated “single-employer plan”, 

within the meaning of Section 4001(a)(15) of ERISA, currently or formerly 

maintained by any of them, or the single-employer plan of any entity which is 

considered one employer with the Company under Section 4001 of ERISA or 

Section 414 of the Code (an “ERISA Affiliate”), except as would not reasonably 

be expected to have, individually or in the aggregate, a Company Material 

Adverse Effect.  The Company and its Subsidiaries have not incurred and do not 

expect to incur any withdrawal liability with respect to a Multiemployer Plan 

under Subtitle E of Title IV of ERISA (regardless of whether based on 

contributions of an ERISA Affiliate) that has not been satisfied, except as would 

not reasonably be expected, individually or in the aggregate, to have a Company 

Material Adverse Effect. 

(iv) There are no pending or, to the Knowledge of the Company 

threatened, claims, audits, investigations, proceedings or litigation relating to the 

Benefit Plans, other than routine claims for benefits, except as would not 

reasonably be expected to have, individually or in the aggregate, a Company 

Material Adverse Effect.  Other than pursuant to an existing collective bargaining 

or similar agreement between the Company and any labor union, neither the 

Company nor any of its Subsidiaries has any obligations for retiree health and life 

benefits under any ERISA Plan. 

(v) Neither the execution of this Agreement, the approval of the 

Merger by the stockholders of the Company nor the consummation of the Merger 

will (A) entitle any Designated Officer to severance pay or any material increase 

in severance pay upon any termination of employment after the date hereof (other 

than severance pay required by any Law) or (B) accelerate the time of payment or 

vesting or result in any material payment or funding (through a grantor trust or 

otherwise) of compensation or benefits under, increase the amount payable or 

result in any other material obligation pursuant to, any of the Benefit Plans. 

(vi) No amount that could be received (whether in cash or property or 

the vesting of property), as a result of the consummation of the Merger, by any 

employee, director or other individual service provider of the Company or its 

Subsidiaries under any Benefit Plan or otherwise would not be deductible by 

reason of Section 280G of the Code or would be subject to an excise tax under 

Section 4999 of the Code, except as would not individually or in the aggregate, 

reasonably be expected to have a Company Material Adverse Effect.  Neither the 

Company nor any of its Subsidiaries has any indemnity obligation on or after the 

Effective Time for any Taxes imposed under Section 4999 or 409A of the Code. 
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The term “Designated Officer” when used in this Agreement shall mean 

an “officer” of the Company for purposes of Rule 16a-1(f) under the Exchange Act.  

Section 5.1(h) of the Company Disclosure Letter contains a correct and complete list of 

the Designated Officers as of the date of this Agreement. 

(i) Compliance with Laws; Licenses.  The businesses of each of the 

Company and its Subsidiaries have not been since the Applicable Date, and are not being, 

conducted in violation of any federal, state, local or foreign law, statute or ordinance, 

common law, or any rule, regulation, standard, judgment, order, writ, injunction, decree, 

arbitration award, agency requirement, license or permit of any Governmental Entity 

(collectively, “Laws”), except for violations that, individually or in the aggregate, are not 

reasonably likely to have a Company Material Adverse Effect.  Except with respect to 

regulatory matters covered by Section 6.5, no investigation or review by any 

Governmental Entity, NERC or PJM with respect to the Company or any of its 

Subsidiaries is pending or, to the Knowledge of the Company, threatened, nor has any 

Governmental Entity indicated an intention to conduct the same, except for such 

investigations or reviews, the outcome of which is not, individually or in the aggregate, 

reasonably likely to have a Company Material Adverse Effect.  The Company and its 

Subsidiaries each has obtained and is in compliance with all permits, certifications, 

approvals, registrations, consents, authorizations, franchises, variances, exemptions and 

orders issued or granted by a Governmental Entity, NERC or PJM (“Licenses”) necessary 

to conduct its business as presently conducted, except those the absence of which would 

not, individually or in the aggregate, reasonably be expected to have a Company Material 

Adverse Effect. 

(j) Company Material Contracts.  Except as has not had (since 

December 31, 2013) or would not reasonably be expected to have, individually or in the 

aggregate, a Company Material Adverse Effect, (i) neither the Company nor any 

Subsidiary of the Company is in breach of or default under the terms of any Contract that 

would be required to be filed by the Company as a “material contract” (as such term is 

defined in item 601(b)(10) of Regulation S-K of the Securities Act, except for any such 

Contract that is a Benefit Plan or would be a Benefit Plan but for the word “material” in 

the definition thereof) (each such Contract a “Company Material Contract”), (ii) as of the 

date hereof, to the Knowledge of the Company, no other party to any Company Material 

Contract is in breach of or default under the terms of any Company Material Contract and 

(iii) each Company Material Contract is a valid and binding obligation of the Company or 

its Subsidiary that is a party thereto and, to the Knowledge of the Company, is in full 

force and effect unless terminated in accordance with its terms. 

(k) Real Property.  Except as would not be reasonably expected to 

have, individually or in the aggregate, a Company Material Adverse Effect, the Company 

and its Subsidiaries have either good title, in fee or valid leasehold, easement or other 

rights, to the land, buildings, wires, pipes, structures and other improvements thereon and 

fixtures thereto, necessary to permit the Company and its Subsidiaries to conduct their 

business as currently conducted free and clear of any Liens. 
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(l) Takeover Statutes.  No “fair price,” “moratorium,” “control share 

acquisition” or any anti-takeover statute or regulation (each, a “Takeover Statute”) or any 

anti-takeover provision in the Company’s certificate of incorporation or bylaws is 

applicable to the Company, the Shares or the Merger.   

(m) Environmental Matters.  Except for such matters that, individually 

or in the aggregate, have not had a Company Material Adverse Effect:  (A) the Company 

and its Subsidiaries are and since the Applicable Date have been in compliance with 

applicable Environmental Laws; (B) the Company and its Subsidiaries possess all 

permits, licenses, registrations, identification numbers, authorizations and approvals 

required under applicable Environmental Laws for the operation of the business as 

presently conducted; (C) neither the Company nor any Subsidiary has received any 

written claim, notice of violation or citation concerning any violation or alleged violation 

of, or liability under, any applicable Environmental Law during the past two years which 

has not been fully resolved without future obligation; and (D) there are no writs, 

injunctions, decrees, orders or judgments outstanding, or any judicial actions, suits or 

proceedings pending or, to the Knowledge of the Company, threatened, concerning 

compliance by the Company or any Subsidiary with, or liability under, any 

Environmental Law; and (E) neither the Company nor any Subsidiary has any obligation 

or liability for the disposal, handling or release of, contamination by, or exposure of any 

Person to, any Hazardous Substance in violation of any Environmental Laws in the case 

of (A) or (B) that has given rise to liabilities under any Environmental Laws. 

Notwithstanding any other representation or warranty in Article V of this 

Agreement, the representations and warranties contained in this Section 5.1(m) constitute 

the sole representations and warranties of the Company relating to any Environmental 

Law. 

As used herein, the term “Environmental Law” means any applicable Law, 

regulation, code, license, permit, order, judgment, decree or injunction from any 

Governmental Entity concerning (A) pollution or the protection of the environment 

(including air, water, soil and natural resources), (B) the use, storage, handling, release or 

disposal of, or exposure to, Hazardous Substances or (C) public or worker health and 

safety as it relates to Hazardous Substance exposure, in each case in effect on or prior to 

Closing. 

As used herein, the term “Hazardous Substance” means any substance 

presently listed, defined, designated or classified as hazardous, toxic, a pollutant, or 

radioactive under any applicable Environmental Law, including petroleum and any 

derivative or by-products thereof. 

(n) Taxes.  Except as would not reasonably be expected to have, 

individually or in the aggregate, a Company Material Adverse Effect: 

(i) The Company and each of its Subsidiaries (A) have prepared in 

good faith and duly and timely filed (taking into account any extension of time 
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within which to file) all Tax Returns required to be filed by any of them, and all 

such filed Tax Returns are true, complete and accurate; (B) have paid all Taxes 

that are shown as due on such filed Tax Returns or that the Company or any of its 

Subsidiaries are obligated to withhold from amounts owing to any employee, 

creditor or third party, (C) have adequate accruals and reserves, in accordance 

with GAAP, on the Company Reports for all Taxes payable by the Company and 

each of its Subsidiaries for all taxable periods and portions thereof through the 

date of such Company Reports; (D) have not, since the date of the Company 

Reports, incurred any liability for Taxes outside the ordinary course of business or 

otherwise inconsistent with past custom and practice (unless adequate accruals 

and reserves, in accordance with GAAP, have been established on the Company 

Reports in advance of, and with respect, to the incurrence of such liability); and 

(E) have not waived any statute of limitations with respect to any material amount 

of Taxes or agreed to any extension of time with respect to any material amount 

of Tax assessment or deficiency.   

(ii) As of the date hereof, there are not pending or, to the Knowledge 

of the Company, threatened in writing, any audits (or other similar proceedings 

initiated by a Governmental Entity) in respect of Taxes or Tax matters to which 

the Company is a party. 

(iii) Neither the Company nor any of its Subsidiaries is obligated by 

any written contract, agreement or other agreement to indemnify any other person 

(other than the Company and its Subsidiaries) with respect to Taxes.  Neither the 

Company, nor any of its Subsidiaries is a party to or bound by any written Tax 

allocation, indemnification or sharing agreement (other than an agreement with 

the Company or its Subsidiaries).  To the knowledge of the Company, neither the 

Company nor any of its Subsidiaries is liable under Treasury Regulation Section 

1.1502-6 (or any similar provision of the Tax Laws of any state, local or foreign 

jurisdiction) or as a transferee or successor for any Tax of any person other than 

the Company and its Subsidiaries.  

(iv) Notwithstanding any other representation or warranty in Article V 

of this Agreement, the representations and warranties contained in this Section 

5.1(n) constitute the sole representations and warranties of the Company relating 

to any Tax, Tax Return or Tax matter. 

As used in this Agreement, (A) the term “Tax” (including, with correlative 

meaning, the term “Taxes”) includes all federal, state, local and foreign income, profits, 

franchise, gross receipts, environmental, customs duty, capital stock, severances, stamp, 

payroll, sales, employment, unemployment, disability, use, property, withholding, excise, 

production, value added, occupancy and other taxes, duties or assessments of any nature 

whatsoever, together with all interest, penalties and additions imposed with respect to 

such amounts and any interest in respect of such penalties and additions, and (B) the term 

“Tax Return” includes all returns and reports (including elections, declarations, 
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disclosures, schedules, estimates and information returns) required to be supplied to a 

Tax authority relating to Taxes. 

(o) Labor Matters.  As of the date of this Agreement: (i) neither the 

Company nor any of its Subsidiaries is a party to or otherwise bound by any collective 

bargaining agreement or other Contract with a labor union or labor organization (a 

“CBA”), nor is the Company or any of its Subsidiaries the subject of any material 

proceeding asserting that the Company or any of its Subsidiaries has committed an unfair 

labor practice or seeking to compel it to bargain with any labor union or labor 

organization and (ii) there is no pending or, to the Knowledge of the Company, 

threatened, labor strike, dispute, walk-out, work stoppage or lockout involving the 

Company or any of its Subsidiaries, except in either case of clause (i) or (ii) as would not 

be reasonably likely to have, individually or in the aggregate, a Company Material 

Adverse Effect.     

(p) Intellectual Property.  (i)  To the Knowledge of the Company, (A) 

the Company and its Subsidiaries have sufficient rights to use all material Intellectual 

Property used in its business as presently conducted, and (B) no person is violating any 

material Intellectual Property owned by the Company except as would not be reasonably 

likely to have, individually or in the aggregate, a Company Material Adverse Effect. 

(ii) For purposes of this Agreement, the following term has the 

following meaning: 

“Intellectual Property” means any intellectual property, including 

trademarks, service marks, Internet domain names, logos, trade dress, trade names, and 

all goodwill associated therewith and symbolized thereby, inventions, discoveries, 

patents, processes, technologies, confidential information, trade secrets, know-how, 

copyrights and copyrightable works, software, databases and related items. 

(q) Insurance.  All material fire and casualty, general liability, director 

and officer, business interruption, product liability, and sprinkler and water damage 

insurance policies maintained by the Company or any of its Subsidiaries (“Insurance 

Policies”) are in full force and effect and all premiums due with respect to all Insurance 

Policies have been paid as of the date of this Agreement, with such exceptions that, 

individually or in the aggregate, are not reasonably likely to have a Company Material 

Adverse Effect.   

(r) Regulatory Matters.   

(i) The Company is not subject to regulation as an “electric utility” or 

a “gas utility”, a “public utility” or “utility” under applicable state Law.  Each of 

Atlantic City Electric Company, Delmarva Power & Light Company and Potomac 

Electric Power Company is a “public utility” under and as defined in the Federal 

Power Act and as such each is subject to regulation thereunder.  Atlantic City 

Electric Company is also regulated as a “public utility” under New Jersey state 
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Law; Delmarva Power & Light Company is also regulated as a “public utility” 

under Delaware state Law and Virginia state Law and as an “electric company” 

under Maryland state Law; and Potomac Electric Power Company is also 

regulated as a “public utility” under the Laws of the District of Columbia, and as 

an “electric company” under Maryland state Law, and as a “public utility” under 

Virginia state Law.  Pepco Energy Services is licensed as a retail electricity 

supplier in the jurisdictions set forth on Section 5.1(r) of the Company Disclosure 

Letter and is subject to the regulations generally applicable to retail electricity 

suppliers operating in those jurisdictions.  Except for regulation of the Company 

and its Subsidiaries as set forth in this Section, neither the Company nor any of its 

Subsidiaries is subject to regulation as a public utility or public service company 

(or similar designation) by the FERC, any state in the United States or in any 

foreign nation.  

(ii) Except for the Rate Cases, neither the Company nor any of its 

Subsidiaries (A) has rates which have been or are being collected subject to 

refund, pending final resolution of any proceedings pending before a 

Governmental Entity or on appeal to the courts, or (B) is a party (solely with 

respect to the business of the Company and its Subsidiaries) to any proceeding 

before a Governmental Entity or on appeal from orders of a Governmental Entity, 

in each case which individually or in the aggregate, has had or is reasonably likely 

to have a Company Material Adverse Effect.  

(s) Brokers and Finders.  Neither the Company nor any of its officers, 

directors or employees has employed any broker or finder or incurred any liability for any 

brokerage fees, commissions or finders’ fees in connection with the Merger other than 

Lazard Frères & Co. LLC and Morgan Stanley & Co. LLC. 

5.2. Representations and Warranties of Parent and Merger Sub.  Except 

as set forth in any forms, statements, certifications, reports or documents filed with or 

furnished to the SEC by Parent prior to the date hereof, or the corresponding sections or 

subsections of the disclosure letter delivered to the Company by Parent prior to entering 

into this Agreement (the “Parent Disclosure Letter”) (it being agreed that disclosure of 

any item in any section or subsection of the Parent Disclosure Letter shall be deemed 

disclosure with respect to any other section or subsection to which the relevance of such 

item is reasonably apparent), Parent and Merger Sub each hereby represent and warrant 

to the Company that: 

(a) Organization, Good Standing and Qualification.  Each of Parent 

and Merger Sub is a legal entity duly organized, validly existing and in good standing 

under the Laws of its respective jurisdiction of organization and has all requisite 

corporate or similar power and authority to own, lease and operate its properties and 

assets and to carry on its business as presently conducted and is qualified to do business 

and is in good standing as a foreign corporation in each jurisdiction where the ownership, 

leasing or operation of its assets or properties or conduct of its business requires such 

qualification, except where the failure to be so organized, qualified or in such good 
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standing, or to have such power or authority, would not, individually or in the aggregate, 

reasonably be expected to prevent, materially delay or impair the ability of Parent and 

Merger Sub to consummate the Merger and the other transactions contemplated by this 

Agreement.  Parent has made available to the Company a complete and correct copy of 

the certificate of incorporation and bylaws or comparable governing documents of Parent 

and Merger Sub, each as in effect on the date of this Agreement. 

(b) Corporate Authority.  No vote of holders of capital stock of Parent 

is necessary to approve this Agreement and the Merger and the other transactions 

contemplated hereby.  Each of Parent and Merger Sub has all requisite corporate power 

and authority and has taken all corporate action necessary in order to execute, deliver and 

perform its obligations under this Agreement, subject only to the adoption of this 

Agreement by Parent as the sole stockholder of Merger Sub, which will occur 

immediately following the execution of this Agreement, and to consummate the Merger.  

This Agreement has been duly executed and delivered by each of Parent and Merger Sub 

and is a valid and binding agreement of Parent and Merger Sub, enforceable against each 

of Parent and Merger Sub in accordance with its terms, subject to the Bankruptcy and 

Equity Exception. 

(c) Governmental Filings and Approvals; No Violations; Etc. 

(i) Other than the filings, approvals and/or notices (A) pursuant to 

Section 1.3, (B) under the HSR Act, (C) under the Exchange Act, (D) under stock 

exchange rules, (E) with the FERC under the Federal Power Act (the “Parent 

FERC Approval”) and (F) the State Approvals (collectively, the “Parent 

Approvals”), no notices, reports or other filings are required to be made by Parent 

or Merger Sub with, nor are any consents, registrations, approvals, permits or 

authorizations required to be obtained by Parent or Merger Sub from, any 

Governmental Entity in connection with the execution, delivery and performance 

of this Agreement by Parent and Merger Sub and the consummation by Parent 

and Merger Sub of the Merger and the other transactions contemplated hereby, 

except those, the failure to make or obtain are not, individually or in the 

aggregate, reasonably likely to have a material adverse effect on Parent and its 

subsidiaries, taken as a whole, or prevent, materially delay or materially impair 

the ability of Parent and Merger Sub to consummate the Merger and the other 

transactions contemplated by this Agreement. 

(ii) The execution, delivery and performance of this Agreement by 

Parent and Merger Sub do not, and the consummation by Parent and Merger Sub 

of the Merger and the other transactions contemplated hereby will not, constitute 

or result in (A) a breach or violation of, or a default under, the certificate of 

incorporation, certificate of formation or bylaws or comparable governing 

documents of Parent or Merger Sub or the comparable governing instruments of 

any of its Subsidiaries; (B) with or without notice, lapse of time or both, a breach 

or violation of, a termination (or right of termination) or a default under, the 

creation or acceleration of any obligations or the creation of a Lien on any of the 
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assets of Parent or any of its Subsidiaries pursuant to, any Contracts binding upon 

Parent or any of its Subsidiaries or any Laws or governmental or non-

governmental permit or license to which Parent or any of its Subsidiaries is 

subject; or (C) any change in the rights or obligations of any party under any of 

such Contracts, except, in the case of clause (B) or (C) above, for any breach, 

violation, termination, default, creation, acceleration or change that would not, 

individually or in the aggregate, reasonably be expected to prevent or materially 

delay the ability of Parent or Merger Sub to consummate the Merger and the other 

transactions contemplated by this Agreement.   

(d) Litigation.  There are no civil, criminal or administrative actions, 

suits, claims, hearings, investigations or proceedings pending or, to the Knowledge of 

Parent, threatened against Parent or Merger Sub by or before any Governmental Entity 

that seek to enjoin, or would reasonably be expected to have the effect of preventing, 

making illegal, or otherwise interfering with, any of the transactions contemplated by this 

Agreement, except as would not, individually or in the aggregate, reasonably be expected 

to prevent or materially delay the ability of Parent and Merger Sub to consummate the 

Merger and the other transactions contemplated by this Agreement. 

 The term “Knowledge” when used in this Agreement with respect to Parent shall 

mean the actual knowledge of the Chief Executive Officer, Chief Financial Officer and 

General Counsel. 

(e) Available Funds.  Parent and Merger Sub will have available to 

them on or before the Effective Time all funds necessary for the payment to the Paying 

Agent of the aggregate Per Share Merger Consideration and to satisfy all of their 

obligations under this Agreement, including amounts payable under Section 4.3.  Parent 

currently has available to it all funds necessary for the payment to the Company of the 

aggregate consideration payable for the Nonvoting Preferred Stock to be issued, sold and 

delivered by the Company to Parent on the date hereof pursuant to the Subscription 

Agreement.   

(f) Capitalization of Merger Sub.  The authorized capital stock of 

Merger Sub consists solely of 1,000 shares of common stock, par value $0.01 per share, 

all of which are validly issued and outstanding.  All of the issued and outstanding capital 

stock of Merger Sub is, and at the Effective Time will be, owned by Parent or a direct or 

indirect wholly-owned Subsidiary of Parent.  Merger Sub has not conducted any business 

prior to the date hereof and has no, and prior to the Effective Time will have no, assets, 

liabilities or obligations of any nature other than those incident to its formation and 

pursuant to this Agreement and the Merger and the other transactions contemplated by 

this Agreement. 

(g) Regulatory Matters.  Each of Parent’s Subsidiaries that engages in 

the sale of electricity at wholesale (other than any such Subsidiaries that own one or more 

facilities that constitute a “qualifying facility” as such term is defined under the Public 

Utility Regulatory Policies Act of 1978 and the rules and regulations of FERC that are 
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entitled to exemption from regulation under Section 205 of the Federal Power Act) is 

regulated as a “public utility” under the Federal Power Act and has market-based rate 

authorization to make such sales at market-based rates. Each of Parent’s Subsidiaries that 

directly owns generating facilities and operates their power generation facilities is in 

compliance with all applicable standards of NERC, other than non-compliance that would 

not reasonably be expected to prevent, materially delay or impair Parent from 

consummating the Merger and the other transactions contemplated by the Agreement or 

have, individually or in the aggregate, a material impact on Parent. There are no pending, 

or to the Knowledge of Parent, threatened, judicial or administrative proceedings (i) that 

would reasonably be expected to interfere with Parent’s timely receipt of the Regulatory 

Approvals or (ii) that would revoke a Parent’s Subsidiary’s market-based rate 

authorization.   

(h) Foreign Ownership, Control or Influence.  Each officer and 

manager of Parent is a U.S. citizen, and to the Knowledge of Parent, none of the holders 

owning 5% or more of Parent’s equity interests is, or is controlled by, a foreign Person or 

entity.  

(i) Brokers.  No agent, broker, finder or investment banker is entitled 

to any brokerage, finder’s or other fee or commission in connection with the transactions 

contemplated by this Agreement based upon arrangements made by or on behalf of 

Parent or Merger Sub for which the Company could have any liability. 

(j) Non-Reliance on Company Estimates, Projections, Forecasts, 

Forward-Looking Statements and Business Plans.  In connection with the due diligence 

investigation of the Company by Parent and Merger Sub, Parent and Merger Sub have 

received and may continue to receive from the Company certain estimates, projections, 

forecasts and other forward-looking information, as well as certain business plan and 

cost-related plan information, regarding the Company, its Subsidiaries and their 

respective businesses and operations.  Parent and Merger Sub hereby acknowledge that 

there are uncertainties inherent in attempting to make such estimates, projections, 

forecasts and other forward-looking statements, with which Parent and Merger Sub are 

familiar, that Parent and Merger Sub are taking full responsibility for making their own 

evaluation of the adequacy and accuracy of all estimates, projections, forecasts and other 

forward-looking information, as well as such business plans and cost-related plans, so 

furnished to them (including the reasonableness of the assumptions underlying such 

estimates, projections, forecasts, forward-looking information, business plans or cost-

related plans), and that Parent and Merger Sub will have no claim against the Company 

or any of its Subsidiaries, or any of their respective stockholders, directors, officers, 

employees, Affiliates, advisors, agents or representatives, or any other Person, with 

respect thereto.  Accordingly, Parent and Merger Sub hereby acknowledge that neither 

the Company nor any of its Subsidiaries, nor any of their respective stockholders, 

directors, officers, employees, Affiliates, advisors, agents or representatives, nor any 

other Person, has made or is making any representation or warranty with respect to such 

estimates, projections, forecasts, forward-looking statements, business plans or cost-
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related plans (including the reasonableness of the assumptions underlying such estimates, 

projections, forecasts, forward-looking statements, business plans or cost-related plans).   

ARTICLE VI 

 

Covenants 

6.1. Interim Operations. 

(a) The Company covenants and agrees as to itself and its Subsidiaries 

that, after the date hereof and prior to the Effective Time (unless Parent shall otherwise 

approve in writing (such approval not to be unreasonably withheld, delayed or 

conditioned)), and except as otherwise expressly permitted by this Agreement or as 

required by a Governmental Entity or applicable Laws, the business of it and its 

Subsidiaries shall be conducted in all material respects in the ordinary course and, to the 

extent consistent with the foregoing, the Company and its Subsidiaries shall use their 

respective commercially reasonable efforts to preserve their business organizations 

substantially intact, maintain satisfactory relationships with Governmental Entities, 

NERC, PJM, customers and suppliers having significant business dealings with them and 

keep available the services of their key employees; provided, however, that no action 

taken by the Company or its Subsidiaries with respect to matters specifically addressed 

by clauses (i)-(xx) of this Section 6.1(a) shall be deemed a breach of this sentence unless 

such action would constitute a breach of such other provision.  In furtherance of the 

foregoing, from the date of this Agreement until the Effective Time, except (A) as 

otherwise expressly permitted by this Agreement, (B) as Parent may approve in writing 

(such approval not to be unreasonably withheld, delayed or conditioned), (C) as is 

required by applicable Law or any Governmental Entity or (D) as set forth in 

Section 6.1(a) of the Company Disclosure Letter, the Company will not and will not 

permit its Subsidiaries to: 

(i) adopt any change in its certificate of incorporation or bylaws or 

other applicable governing instruments; 

(ii) merge or consolidate the Company or any of its Subsidiaries with 

any other Person or restructure, reorganize or completely or partially liquidate the 

Company or any of its Subsidiaries, except for any such transactions among 

wholly-owned Subsidiaries of the Company;  

(iii) acquire (including by merger, consolidation or acquisition of 

equity interests or assets or any other business combination) (A) any other Person 

or any organization or division of any other Person or (B) any assets outside of 

the ordinary course of business, other than acquisitions (1) pursuant to Contracts 

in effect as of the date of this Agreement (copies of which have been made 

available to Parent), (2) made in connection with any transaction solely between 

the Company and a wholly-owned Subsidiary of the Company or between 
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wholly-owned Subsidiaries of the Company or (3) that would be permissible 

under clause (ix) below; 

(iv) issue, sell, pledge, dispose of, grant, transfer, encumber, or 

authorize the issuance, sale, pledge, disposition, grant, transfer, lease, license, 

guarantee or encumbrance of, any shares of capital stock or other equity interests 

of the Company or any of its Subsidiaries (other than (A) the issuance of Shares 

upon the vesting, exercise or settlement of Company RSUs, Company PSUs, and 

Company Awards (and dividend equivalents thereon, if applicable) or (B) the 

issuance of shares by a wholly-owned Subsidiary of the Company to the 

Company or another wholly-owned Subsidiary), or securities convertible or 

exchangeable into or exercisable for any shares of such capital stock or other 

equity interests, or any options, warrants or other rights of any kind to acquire any 

shares of such capital stock or such convertible or exchangeable securities; 

(v) make any loans, advances or capital contributions to or 

investments in any Person (other than among the Company and any direct or 

indirect wholly-owned Subsidiary of the Company or among the Company’s 

wholly-owned subsidiaries) in excess of $10,000,000 in the aggregate other than 

loans, advances, capital contributions or investments made in the ordinary course 

of business; 

(vi) declare, set aside, make or pay any dividend or other distribution, 

payable in cash, stock, property or otherwise, with respect to any of its capital 

stock (except for (A) regular quarterly dividends paid to holders of Shares in an 

amount and on a schedule consistent with the Company’s past practices and not in 

excess of $0.27 per Share per quarter, (B) a “stub period” dividend to 

stockholders of record as of immediately prior to the Effective Time equal to the 

product of (x) the number of days from the record date for payment of the last 

quarterly dividend paid by the Company prior to the Effective Time through and 

including immediately prior to the Effective Time and (y) a daily dividend rate 

determined by dividing the amount of the last quarterly dividend prior to the 

Effective Time by ninety-one (91), and (C) dividends paid by any direct or 

indirect wholly-owned Subsidiary to the Company or to any other direct or 

indirect wholly-owned Subsidiary) or enter into any agreement with respect to the 

voting of its capital stock; 

(vii) except for transactions among the Company and its wholly-owned 

Subsidiaries or among the Company’s wholly-owned Subsidiaries, reclassify, 

split, combine, subdivide or redeem, purchase or otherwise acquire, directly or 

indirectly, any of its capital stock or securities convertible or exchangeable into or 

exercisable for any shares of its capital stock (other than the retention or 

acquisition of any Shares tendered by current or former employees or directors in 

order to pay Taxes in connection with the vesting, exercise or settlement of 

Company RSUs, Company PSUs, and Company Awards (and dividend 

equivalents thereon, if applicable)); 
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(viii) incur, assume or otherwise become liable for any indebtedness for 

borrowed money or guarantee such indebtedness of another Person (other than of 

a wholly-owned Subsidiary of the Company), or issue or sell any debt securities 

or warrants or other rights to acquire any debt security of the Company or any of 

its Subsidiaries, other than (A) in the ordinary course of business (including to 

fund expenditures permissible under clauses (iii), (v) and (ix) of this Section 

6.1(a)) or (B) other indebtedness in an aggregate principal amount not to exceed 

$50,000,000 outstanding at any time; 

(ix) except for expenditures related to operational emergencies, 

equipment failures or outages make or authorize any capital expenditure in excess 

of $100,000,000 in the aggregate during any calendar year;  

(x) make any material changes with respect to financial accounting 

policies or procedures, except as required by GAAP; 

(xi) other than with respect to Rate Cases and the regulatory approval 

process, which are addressed in Section 6.5 and Transaction Litigation, which is 

addressed in Section 6.14, settle, release, waive or compromise any litigation 

claim, or other pending or threatened proceedings by or before a Governmental 

Entity if such settlement, release, waiver or compromise (A) with respect to the 

payment of monetary damages, involves the payment by the Company or any of 

its Subsidiaries of monetary damages that together with all other settlements, 

releases, waivers or compromises by the Company or any of its Subsidiaries 

exceed $50,000,000 individually or in the aggregate during any calendar year, net 

of any amount covered by insurance or third-party indemnification or (B) with 

respect to any non-monetary terms and conditions therein, imposes or requires 

actions that would or would be reasonably likely to have a material effect on the 

continuing operations of the Company or any of its Subsidiaries or Parent or any 

of its Subsidiaries after the Closing; 

(xii) other than with respect to the Rate Cases, initiate, file or pursue 

any rate cases, or make any public announcement regarding an intent to file any 

rate cases; 

(xiii) fail to make any regulatory filings required by Law, other than 

those regulatory filings that are otherwise addressed by this Agreement, except to 

the extent such failure would not have a material adverse effect on the continuing 

operations of the Company or any of its Subsidiaries or Parent or any of its 

Subsidiaries after the Closing; 

(xiv) make, revoke or amend any material Tax election, enter into any 

closing agreement, settlement or compromise of any claim or assessment with 

respect to any material Tax liability (unless such closing agreement, settlement or 

compromise is not materially greater than the reserves established in accordance 

with GAAP in respect of the claim or assessment that is the subject of such 
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closing agreement, settlement or compromise), amend any material Tax Return, 

surrender a claim for a material refund of Taxes or consent to any extension or 

waiver of the statute of limitations period applicable to any material Tax claim or 

assessment; 

(xv) transfer, sell, lease, license, mortgage, pledge, surrender, 

encumber, divest, cancel, abandon or allow to lapse or expire or otherwise dispose 

of any material amount of assets, product lines or businesses of the Company or 

its Subsidiaries, including capital stock of any of its Subsidiaries, other than sales 

and dispositions of inventory, supplies and other assets (A) in the ordinary course 

of business or (B) pursuant to Contracts in effect prior to the date of this 

Agreement (copies of which have been made available to Parent); 

(xvi) except as required pursuant to Contracts or Benefit Plans in effect 

prior to the date of this Agreement (including the Company Change in Control 

Severance Plan), (A) grant any equity awards, or grant or provide any material 

severance or material termination payments or benefits to any executive employee 

of the Company or its Subsidiaries who have individual employment agreements 

with severance or termination provisions or who participate in the Change of 

Control Severance Plan (“Executive Employees”), (B) accelerate or materially 

increase the compensation or employee benefits of any Executive Employee, 

except for annual merit-based or promotion-based pay increases in the ordinary 

course of business, (C) establish, adopt, terminate or materially amend any 

Benefit Plan (other than routine changes to welfare plans or any changes to 

Benefit Plans that would not result in more than a de minimis increase to the 

Company’s costs under such Benefit Plans), including any severance benefit plan 

or (D) accelerate or materially increase the compensation of other employees of 

the Company or its Subsidiaries, except for (1) merit-based or promotion-based 

pay increases in the ordinary course of business, (2) acceleration or increases 

required by any CBA, or (3) any acceleration or increase done after consultation 

with Parent; 

(xvii) enter into any Company Material Contract that contains a change 

of control or similar provision that would require a payment to any Person 

counterparty thereto in connection with the consummation of the Merger that 

would not otherwise be due; 

(xviii) grant or incur any new Lien material to the Company and its 

Subsidiaries, other than (A) pledges or deposits by the Company or any of its 

Subsidiaries in the ordinary course of business under workmen’s compensation 

Laws, unemployment insurance Laws or similar Laws; (B) good faith deposits in 

connection with Contracts (other than for the payment of indebtedness) to which 

the Company or one of its Subsidiaries is a party, or (C) in connection with 

securing indebtedness permitted to be incurred under the terms of this Agreement 

by granting or incurring Liens on the assets of the utility Subsidiaries of the 

Company, in each case, in the ordinary course of business; or 
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(xix) agree, authorize or commit to do any of the foregoing.  

(b) Nothing contained in this Agreement is intended to give Parent, 

directly or indirectly, the right to control or direct the Company’s or its Subsidiaries’ 

operations prior to the Effective Time, and nothing contained in this Agreement is 

intended to give the Company, directly or indirectly, the right to control or direct Parent’s 

or its Subsidiaries’ operations.  Prior to the Effective Time, each of Parent and the 

Company shall exercise, consistent with the terms and conditions of this Agreement, 

complete control and supervision over its and its Subsidiaries’ respective operations. 

6.2. Acquisition Proposals. 

(a) No Solicitation or Negotiation.  The Company agrees that except 

as expressly permitted by this Section 6.2, neither it nor any of its Subsidiaries, nor any 

of its or their respective directors, officers or employees, shall, and that it shall instruct 

and use its reasonable best efforts to cause its and its Subsidiaries’ investment bankers, 

attorneys, accountants and other advisors and representatives not to (such investment 

bankers, attorneys, accountants and other advisors and representatives, collectively, 

“Representatives”), directly or indirectly:  

(i) initiate, solicit or encourage any inquiries or the making of any 

proposal or offer that constitutes, or could reasonably be expected to lead to, any 

Acquisition Proposal; 

(ii) engage in, continue or otherwise participate in any discussions or 

negotiations regarding, or provide any non-public information or data to any 

Person relating to, or that could reasonably be expected to lead to, any 

Acquisition Proposal; 

(iii) facilitate knowingly any effort or attempt to make an Acquisition 

Proposal; 

(iv) grant any waiver, amendment or release under any standstill 

agreement, or otherwise fail to enforce any standstill agreement (other than in 

each case, the right to waive or fail to enforce any prohibition on requests for 

amendments to any standstill agreement (or other similar “don’t ask, don’t waive” 

provisions) with any Person who, or any of whose Affiliates, did not submit an 

Acquisition Proposal between April 1, 2014 and the date of this Agreement); 

provided, however, that the Company shall not be prohibited from taking (or, in 

the case of enforcement, shall not be required to take) any such action if the board 

of directors of the Company shall have determined in good faith, after 

consultation with outside legal counsel, that failing to take such action (or in the 

case of enforcement, taking such action) would be reasonably likely to be 

inconsistent with the directors’ fiduciary duties under applicable Law; 

(v) execute or enter into any letter of intent, agreement in principle, 

term sheet, memorandum of understanding, merger agreement, acquisition 
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agreement or other similar agreement relating to an Acquisition Proposal (other 

than an Acceptable Confidentiality Agreement) (an “Alternative Acquisition 

Agreement”); or 

(vi) resolve or agree to do any of the foregoing.  

(b) Notwithstanding anything in the foregoing to the contrary, prior to 

the time, but not after, the Company Requisite Vote is obtained, the Company may 

(A) provide information in response to a request therefor by a Person who has made an 

unsolicited bona fide written Acquisition Proposal if prior to providing such information 

the Company receives from the Person so requesting such information an executed 

confidentiality agreement on terms that are not less restrictive to the other party than 

those contained in the Confidentiality Agreement, it being understood that such 

confidentiality agreement need not prohibit the making, or amendment, of an Acquisition 

Proposal (an “Acceptable Confidentiality Agreement”); and promptly discloses (and, if 

applicable, provides copies of) any such information to Parent to the extent not 

previously disclosed or provided; (B) engage or participate in any discussions or 

negotiations with any Person who has made such an unsolicited bona fide written 

Acquisition Proposal; or (C) after having complied with Section 6.2(d), make a Change 

of Recommendation or approve, recommend, or otherwise declare advisable or propose 

to approve, recommend or declare advisable (publicly or otherwise) with respect to such 

Acquisition Proposal; if and only to the extent that, (x) prior to taking any action 

described in clause (A), (B) or (C) above, the board of directors of the Company shall 

have determined in good faith, after consultation with its outside legal counsel, that 

failure to take such action would be reasonably likely to be inconsistent with the 

directors’ fiduciary duties under applicable Law, (y) in each case referred to in clause (A) 

and (B), the board of directors of the Company shall have determined in good faith, after 

consultation with its financial advisors and outside legal counsel, that such Acquisition 

Proposal either constitutes a Superior Proposal or is reasonably likely to result in a 

Superior Proposal, and (z) in the case referred to in clause (C) above, the board of 

directors of the Company determines in good faith (after consultation with its financial 

advisor and outside legal counsel) that such Acquisition Proposal is a Superior Proposal.   

(c) Definitions.  For purposes of this Agreement: 

“Acquisition Proposal” means (i) any proposal or offer with respect to a 

merger, joint venture, partnership, consolidation, dissolution, liquidation, tender offer, 

recapitalization, reorganization, share exchange, business combination or similar 

transaction involving the Company and/or any of its Significant Subsidiaries or (ii) any 

direct or indirect acquisition by any Person or “group” (as defined in the Exchange Act) 

resulting in, or proposal or offer, which if consummated would result in, any Person or 

“group” (as defined in the Exchange Act) becoming the beneficial owner, directly or 

indirectly, in one or a series of related transactions, of 15% or more of the total voting 

power or of any class of equity securities of the Company, or assets representing 15% or 

more of the net revenues, net income or consolidated total assets (measured by fair 
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market value) of the Company and its Subsidiaries, taken as a whole (including equity 

securities of its Subsidiaries), in each case other than the Merger. 

“Superior Proposal” means a bona fide Acquisition Proposal (for purposes 

of this definition, replacing all references in the definition of “Acquisition Proposal” to 

15% with 75%), that the board of directors of the Company has determined in its good 

faith judgment is reasonably likely to be consummated in accordance with its terms, after 

consultation with its financial advisors and outside legal counsel, taking into account all 

legal, financial,  and regulatory aspects of the Acquisition Proposal, and the Person 

making the Acquisition Proposal, and, if consummated would result in a transaction more 

favorable to the Company’s stockholders from a financial point of view than the 

transaction contemplated by this Agreement (after taking into account any proposed 

revisions to the terms of the transactions contemplated by Section 6.2(d) of this 

Agreement). 

(d) No Change in Recommendation or Alternative Acquisition 

Agreement.  The board of directors of the Company and each committee of the board of 

directors shall not: 

(i) (A) withhold, withdraw, qualify or modify (or publicly propose or 

resolve to withhold, withdraw, qualify or modify), in a manner adverse to Parent, 

the Company Recommendation (B) fail to include the Company Recommendation 

in the Proxy Statement, (C) approve, recommend or otherwise declare advisable 

or propose or resolve to approve, recommend or otherwise declare advisable 

(publicly or otherwise), any Acquisition Proposal, or (D) fail to publicly reaffirm 

the Company Recommendation within ten business days after Parent so requests 

in writing (provided, that Parent shall be entitled to make such a written request 

for reaffirmation only once for each Acquisition Proposal and once for each 

material amendment to such Acquisition Proposal) (any action described in 

clauses (A) and (D) a “Change of Recommendation”); or   

(ii) Except as expressly permitted by, and after compliance with this 

Section 6.2(d), cause or permit the Company to enter into any Alternative 

Acquisition Agreement.    

Notwithstanding anything to the contrary set forth in this Agreement, prior 

to the time, but not after, the Company Requisite Vote is obtained, the board of directors 

of the Company (x) may make a Change of Recommendation and in connection 

therewith, approve, recommend or otherwise declare advisable, and enter into an 

Alternative Acquisition Agreement in connection with a Superior Proposal made after the 

date of this Agreement (if such Superior Proposal did not result from a material breach of 

Section 6.2(a) and such Superior Proposal is not withdrawn) or (y) may make a Change 

of Recommendation as a result of the occurrence of an Intervening Event, if, the board of 

directors of the Company determines in good faith, after consultation with its outside 

legal counsel, that failure to do so would be reasonably likely to be inconsistent with the 

directors’ fiduciary duties under applicable Law; provided, however, that the board of 
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directors of the Company shall not (i) in the case of clause (x) make a Change of 

Recommendation with respect to a Superior Proposal and authorize the Company to enter 

into any Alterative Acquisition Agreement or (ii) in the case of clause (y) make a Change 

of Recommendation unless: 

(i) the Company has notified Parent in writing that it intends to effect 

a Change of Recommendation, describing in reasonable detail the reasons for 

such Change of Recommendation (a “Recommendation Change Notice”) (it being 

agreed that the Recommendation Change Notice and any amendment or update to 

such notice and the determination to so deliver such notice, or update or amend 

public disclosures with respect thereto shall not constitute a Change of 

Recommendation for purposes of this Agreement), and if such proposed Change 

of Recommendation relates to an Acquisition Proposal, has provided copies of the 

most current version of all documents relating to such Acquisition Proposal, and 

if such proposed Change of Recommendation relates to an Intervening Event, 

such Recommendation Change Notice specifies the facts and circumstances of 

such Intervening Event; and 

(ii) (x) if requested by Parent, the Company shall have made its 

Representatives available to discuss and negotiate in good faith with Parent and 

its Representatives any proposed modifications to the terms and conditions of this 

Agreement during the three business days following the date on which the 

Recommendation Change Notice is delivered to Parent and (y) if Parent shall 

have delivered to the Company a written, binding and irrevocable offer to alter the 

terms or conditions of this Agreement during such three business day period, the 

board of directors of the Company shall have determined in good faith after 

consultation with its financial advisors and outside legal counsel, after 

considering the terms of such offer by Parent, that the failure to effect a Change of 

Recommendation would be reasonably likely to be inconsistent with its fiduciary 

duties under applicable Law, and that in the case of a Change of Recommendation 

with respect to an Acquisition Proposal, such Acquisition Proposal would 

continue to constitute a Superior Proposal if the changes offered by Parent were 

given effect, and that in the case of an Intervening Event, the board of directors of 

the Company still intends to effect a Change of Recommendation if the changes 

offered by Parent were given effect; provided that in the event the Acquisition 

Proposal is thereafter modified by the party making such Acquisition Proposal, 

the Company shall notify Parent in writing of such modified Acquisition Proposal 

and shall again comply with the requirements of this clause (ii). 

“Intervening Event” shall mean any change, event or occurrence that is (a) unknown to or 

by the board of directors of the Company as of the date of this Agreement (or if known, 

the magnitude or material consequences of which were not known or understood by the 

board of directors of the Company as of the date of this Agreement) and (b) becomes 

known to or by the board of directors of the Company prior to obtaining the Company 

Requisite Vote.  
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(e) Certain Permitted Disclosure.  Nothing contained in this 

Section 6.2 shall be deemed to prohibit the Company or the board of directors of the 

Company from (i) complying with its disclosure obligations under U.S. federal or state 

Law with regard to an Acquisition Proposal, including taking and disclosing to its 

stockholders a position contemplated by Rule 14d-9 or Rule 14e-2(a) under the Exchange 

Act (or any similar communication to stockholders); or (ii) making any “stop, look and 

listen” communication to the stockholders of the Company pursuant to Rule 14d-9(f) 

under the Exchange Act. 

(f) Existing Discussions.  The Company agrees that it and its 

Subsidiaries will, and that it will instruct and use its reasonable best efforts to cause its 

and its Subsidiaries’ Representatives to immediately cease and cause to be terminated any 

existing activities, discussions or negotiations with any parties conducted heretofore with 

respect to any Acquisition Proposal.  The Company agrees that it will take the necessary 

steps to promptly inform the individuals or entities referred to in the first sentence hereof 

of the obligations undertaken in this Section 6.2. 

(g) Notice.  The Company agrees that it will promptly (and, in any 

event, within 24 hours) notify Parent if any proposals or offers with respect to an 

Acquisition Proposal are received by, any non-public information is requested from, or 

any discussions or negotiations are sought to be initiated or continued with, the Company 

or any of its Representatives indicating, in connection with such notice, the identity of the 

Person or group of Persons making the proposal, offer or request and the material terms 

and conditions of any proposals or offers (including, if applicable, copies of any written 

requests, proposals or offers, including proposed agreements) and thereafter shall keep 

Parent reasonably informed, on a prompt basis (and, in any event, within 24 hours), of the 

status and terms of any such proposals or offers (including any material amendments 

thereto or any change to the scope or material terms or conditions thereof, and including 

copies of additional written materials or material modifications thereof) and the status of 

any such discussions or negotiations, including any change in the Company’s intentions 

as previously notified.   

6.3. Proxy Statement.  

(a) The Company shall, as promptly as practicable after the date of 

this Agreement (and in any event within 30 business days following the date of this 

Agreement), prepare and file a proxy statement in preliminary form relating to the 

Stockholders Meeting (such proxy statement, including any amendment or supplement 

thereto, the “Proxy Statement”) with the SEC.  The Company agrees that as of the date of 

mailing to stockholders of the Company and at the time of the Stockholders Meeting, 

(i) the Proxy Statement will comply in all material respects with the applicable provisions 

of the Exchange Act and the rules and regulations thereunder and (ii) none of the 

information supplied by it or any of its Subsidiaries for inclusion or incorporation by 

reference in the Proxy Statement will contain any untrue statement of a material fact or 

omit to state any material fact required to be stated therein or necessary in order to make 

the statements therein, in light of the circumstances under which they were made, not 
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misleading.  Parent and Merger Sub agree that none of the information supplied by either 

of them or any of their Affiliates for inclusion in the Proxy Statement will contain any 

untrue statement of a material fact or omit to state any material fact required to be stated 

therein or necessary in order to make the statements therein, in light of the circumstances 

under which they were made, not misleading. 

(b) The Company shall promptly notify Parent of the receipt of all 

comments from the SEC with respect to the Proxy Statement and of any request by the 

SEC for any amendment or supplement thereto or for additional information and shall 

promptly provide to Parent copies of all correspondence between the Company and/or 

any of its Representatives and the SEC with respect to the Proxy Statement.  The 

Company and Parent shall each use its reasonable best efforts to promptly provide 

responses to the SEC with respect to all comments received on the Proxy Statement from 

the SEC.  The Company shall cause the definitive Proxy Statement to be mailed promptly 

after the date the SEC staff advises that it has no further comments thereon or that the 

Company may commence mailing the Proxy Statement. 

6.4. Stockholders Meeting.  Subject to fiduciary obligations under 

applicable Law, the Company will take, in accordance with applicable Law and its 

certificate of incorporation and bylaws, all reasonable action necessary to convene a 

meeting of holders of Shares (the “Stockholders Meeting”) as promptly as practicable 

(but in any event within 60 days) after the date on which the SEC staff advises that it has 

no further comments thereon or that the Company may commence mailing the Proxy 

Statement to consider and vote upon the adoption of this Agreement; provided, that the 

Company shall not postpone, recess or adjourn such meeting except (a) to the extent 

required by Law, (b) to allow reasonable additional time for the filing and/or mailing of 

any supplemental or amended disclosure that the board of directors of the Company has 

determined in good faith after consultation with outside legal counsel is necessary under 

applicable Law and for such supplemental or amended disclosure to be disseminated and 

reviewed by the Company’s stockholders prior to the Stockholders Meeting, or (c) one 

adjournment for a period of up to 10 days only to solicit additional proxies so as to 

establish a quorum or to obtain the Company Requisite Vote, with the consent of Parent 

(such consent not to be unreasonably withheld, conditioned or delayed).  Subject to 

Section 6.2, the board of directors of the Company and any committee thereof shall 

recommend such adoption and, unless and until there has been a Change of 

Recommendation, shall include the Company Recommendation in the Proxy Statement 

and take all reasonable lawful action to solicit such adoption of this Agreement.  

Notwithstanding any Change of Recommendation, unless this Agreement is terminated 

pursuant to Article VIII, this Agreement shall be submitted to the holders of Shares at the 

Stockholders Meeting for the purpose of adopting this Agreement.   

6.5. Filings; Other Actions; Notification.   

(a) Cooperation.  Subject to the terms and conditions set forth in this 

Agreement, including Section 6.5(e) below, the Company and Parent shall cooperate with 

each other and use (and shall cause their respective Subsidiaries to use) their respective 
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reasonable best efforts to take or cause to be taken all actions, and do or cause to be done 

all things, reasonably necessary, proper or advisable on its part under this Agreement and 

applicable Laws to consummate and make effective the Merger as soon as practicable, 

including preparing and filing as promptly as practicable (and in any event shall make all 

filings with the State Commissions, the FERC, the FCC and pursuant to the HSR Act 

within 60 days of the date hereof) all documentation to effect all necessary notices, 

reports and other filings and to obtain as promptly as practicable all consents, 

registrations, approvals, permits and authorizations necessary or advisable to be obtained 

from any third party and/or any Governmental Entity in order to consummate the Merger.  

The Company and Parent will each request early termination of the waiting period with 

respect to the Merger under the HSR Act.  Subject to applicable Laws relating to the 

exchange of information, Parent and the Company shall have the right to review in 

advance and, to the extent practicable, each will consult with the other on and consider in 

good faith the views of the other in connection with, all of the information relating to 

Parent or the Company, as the case may be, and any of their respective Subsidiaries, that 

appears in any filing made with, or written materials submitted to, any third party and/or 

any Governmental Entity in connection with the Merger (including the Proxy Statement).  

In exercising the foregoing rights, each of the Company and Parent shall act reasonably 

and as promptly as practicable.  Nothing in this Agreement shall require the Company or 

its Subsidiaries to take or agree to take any action with respect to its business or 

operations unless the effectiveness of such agreement or action is conditioned upon 

Closing. 

(b) Information.  Subject to applicable Laws, the Company and Parent 

each shall, upon request by the other, furnish the other with all information concerning 

itself, its Subsidiaries, directors, officers and stockholders and such other matters as may 

be reasonably necessary or advisable in connection with the Proxy Statement or any other 

statement, filing, notice or application made by or on behalf of Parent, the Company or 

any of their respective Subsidiaries to any third party and/or any Governmental Entity in 

connection with the Merger and the transactions contemplated by this Agreement, 

including under the HSR Act and any other applicable antitrust Law; provided, however, 

that either party may designate information “for outside counsel only” and either party 

may redact information related to the value of the transaction.  Subject to applicable 

Laws relating to the exchange of information and except as otherwise provided in this 

Agreement, Parent and the Company shall have the right to review in advance, and to the 

extent practicable each will consult with the other regarding, and consider in good faith 

the views of the other in connection with, all of the information relating to Parent or the 

Company, as the case may be, and any of their respective Affiliates and Representatives, 

that appears in any filing made with, or written materials submitted to, any Governmental 

Entity in connection with the Merger and the other transactions contemplated by this 

Agreement.  In exercising the foregoing rights, each of the Company and Parent shall act 

reasonably and as promptly as practicable. 

(c) Status.  Subject to applicable Laws and the instructions of any 

Governmental Entity, the Company and Parent each shall keep the other apprised of the 

status of matters relating to completion of the transactions contemplated hereby, 
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including promptly furnishing the other with copies of notices or other communications 

received by Parent or the Company, as the case may be, or any of their respective 

Representatives, from any third party and/or any Governmental Entity with respect to the 

Merger; provided, however, that either party may designate information or notices or 

other communications as “for outside counsel only”.  Neither the Company nor Parent 

shall permit any of its officers or any other Representatives to participate in any meeting 

or substantive telephone discussion with any Governmental Entity in respect of any 

filings, investigation or other inquiry with respect to the Merger unless to the extent 

practicable (i) it consults with the other party in advance and (ii) and to the extent 

permitted by such Governmental Entity, gives the other party the opportunity to attend 

and participate in such meeting or substantive telephone discussion. 

(d) Regulatory Matters.  Subject to the terms and conditions set forth 

in this Agreement, without limiting the generality of the other undertakings pursuant to 

this Section 6.5, each of the Company (in the case of Sections 6.5(d)(i) and 6.5(d)(iii) set 

forth below) and Parent (in all cases set forth below) agree to take or cause to be taken 

the following actions:   

(i) the prompt provision to each and every federal, state, local or 

foreign court or Governmental Entity (including the FERC, the FCC and the State 

Commissions) with jurisdiction over any Company Approvals or Parent 

Approvals of non-privileged information and documents requested by any such 

Governmental Entity that are necessary, proper or advisable to permit 

consummation of the Merger; 

(ii) the prompt use of its reasonable best efforts to avoid the entry or 

enactment of any permanent, preliminary or temporary injunction or other order, 

decree, decision, determination, judgment or Law that would delay, restrain, 

prevent, enjoin or otherwise prohibit consummation of the Merger; and 

(iii) the prompt use of its reasonable best efforts to take, in the event 

that any permanent, preliminary or temporary injunction, decision, order, 

judgment, determination, decree or Law is entered, issued or enacted, or becomes 

reasonably foreseeable to be entered, issued or enacted, in any proceeding, review 

or inquiry of any kind that would make consummation of the Merger in 

accordance with the terms of this Agreement unlawful or that would delay, 

restrain, prevent, enjoin or otherwise prohibit consummation of the Merger, any 

and all steps (including the appeal thereof, the posting of a bond or the taking of 

the steps contemplated by clause (ii) of this Section 6.5(d)) necessary to resist, 

vacate, modify, reverse, suspend, prevent, eliminate, avoid or remove such actual, 

anticipated or threatened injunction, decision, order, judgment, determination, 

decree or enactment so as to permit such consummation on a schedule as close as 

possible to that contemplated by this Agreement;  

provided that nothing herein shall require (and reasonable best efforts shall in no event 

require) any party or its Subsidiaries to agree to or take any action that would otherwise 
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constitute a Burdensome Condition.  A “Burdensome Condition” shall mean any terms, 

conditions, liabilities, obligations, commitments or sanctions imposed upon Parent, the 

Company or their respective Subsidiaries (A) in the Regulatory Approvals, or (B) in any 

Laws enacted for the purpose of imposing terms, conditions, liabilities, obligations, 

commitments or sanctions in connection with the Merger (any of the foregoing in clause 

(B) a “Merger Law”), that, individually or in the aggregate, would constitute or be 

reasonably likely to constitute a Regulatory Failure (as defined below), provided, 

however, that any such terms, conditions, liabilities, obligations, commitments or 

sanctions shall not be taken into account in determining whether there has been or is such 

a Regulatory Failure to the extent they implement the Regulatory Commitments.  A 

“Regulatory Failure” shall mean terms, conditions, liabilities, obligations, commitments 

or sanctions  (giving effect to the value of any negative effects net of their benefits) that 

in an aggregate amount constitute a material and adverse effect on the condition 

(financial or otherwise), assets, liabilities, businesses or results of operations of the 

Company and its Subsidiaries, taken as a whole, provided, that, for the purposes of 

determining the existence of a Regulatory Failure, (i) the Company and its Subsidiaries 

shall be deemed to have 50% of the assets, liabilities, businesses and results of operations 

of the Company and its Subsidiaries, taken as a whole, and (ii) any terms, conditions, 

liabilities, obligations, commitments or sanctions imposed upon Parent and its 

Subsidiaries shall be deemed to have been imposed on the Company and its Subsidiaries.   

(e) Regulatory Commitments.  The Company and Parent agree (i) that 

the applications submitted to FERC and the State Commissions with respect to the 

Merger shall include the information concerning the Merger, the Company and its 

Subsidiaries, and Parent required by applicable Laws of the District of Columbia, the 

States of Delaware, Maryland, and New Jersey, the Commonwealth of Virginia and such 

other jurisdictions as may be mutually determined by the Company and Parent, as the 

case may be, (ii) that such applications and any amendments or supplements thereto shall 

include the Regulatory Commitments to the extent applicable to such jurisdictions and 

such additional agreements or commitments as the Company and Parent agree are 

advisable to obtain prompt approval of such applications, and (iii) that neither the 

Company nor Parent shall agree to, or accept, any additional or different agreements, 

commitments or conditions in connection with the Merger pursuant to any settlement or 

otherwise with any State Commissions or any other Person, in the case of any agreement, 

commitment or condition to which the Company of any of its Subsidiaries is a party or 

otherwise affecting the Company or any of its Subsidiaries, without the prior written 

consent of Parent, and in the case of any agreement, commitment or condition to which 

Parent is a party and affecting the Company or any of its Subsidiaries, without the prior 

written consent of the Company if such agreement, commitment or condition is effective 

prior to the Effective Time.  Parent further agrees that, subject to obtaining the consent of 

the Company as required by this Section 6.5(e), it will agree to, or accept, any additional 

or different agreements, commitments or conditions that do not, individually or in the 

aggregate, constitute a Burdensome Condition to obtain any governmental approvals 

necessary to promptly consummate the Merger, including any Parent Approval or the 

FERC Approval, the State Approvals and the FCC Approval. 
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(f) Rate Cases.  Between the date of this Agreement and the Closing, 

the Company and its Subsidiaries shall be permitted to continue to diligently pursue the 

rate cases set forth on Section 6.5(f) of the Company Disclosure Letter (collectively, the 

“Rate Cases”) consistent with past practice, and to the extent permitted by Law, notify 

Parent about any material developments, or material communications with the FERC or 

the applicable State Commission, relating thereto.  Except as required by Exhibit B, prior 

to making any commitments or settlement offers in the Rate Cases, the Company shall 

(and shall cause its Subsidiaries to) consult with Parent and consider in good faith any 

suggestions made by Parent in connection therewith.  The Company shall not (and shall 

cause its Subsidiaries not to) settle the Rate Cases without the prior written consent of 

Parent (such consent not to be unreasonably withheld, conditioned or delayed) to the 

extent that such settlement would result in an outcome for the Company and its 

Subsidiaries that would be materially adverse to the Company or any of its Subsidiaries, 

taking into account the requests made by the Company and its Subsidiaries in the 

proceeding, the resolution of similar recent proceedings by the Company and its 

Subsidiaries and the reasonable expectations of Parent as of the date hereof for such 

outcome. 

6.6. Access and Reports.   

(a) Subject to applicable Law, upon reasonable notice, the Company 

shall (and shall cause its Subsidiaries to) afford Parent’s officers and other authorized 

Representatives (including financing sources) reasonable access, during normal business 

hours throughout the period prior to the Effective Time, to its employees, properties, 

books, contracts and records and, during such period, the Company shall (and shall cause 

its Subsidiaries to) furnish promptly to Parent all information concerning its business, 

properties and personnel as may reasonably be requested, provided that no investigation 

pursuant to this Section 6.6 shall affect or be deemed to modify any representation or 

warranty made by the Company herein, and provided, further, that the foregoing shall not 

require the Company (i) to permit any inspection, or to disclose any information, that in 

the reasonable judgment of the Company would result in the disclosure of any trade 

secrets of third parties or violate any obligations of the Company or any of its 

Subsidiaries with respect to confidentiality if the Company shall have used reasonable 

best efforts to obtain the consent of such third party to such inspection or disclosure or 

(ii) to disclose any privileged information of the Company or any of its Subsidiaries.  All 

requests for information made pursuant to this Section 6.6 shall be directed to the 

executive officer or other Person designated by the Company.  All such information shall 

be governed by the terms of the Confidentiality Agreement. 

(b) Financing Cooperation.  The Company shall, and shall cause its 

Subsidiaries to, use its and their reasonable best efforts to provide such cooperation as 

may be reasonably requested by Parent in connection with the financing of the 

Transactions, including using reasonable best efforts to (i) provide reasonable assistance 

with the preparation of any discussions of business, financial statements, pro forma 

financials, projections, management discussion and analysis, and other customary 

financial data of the Company and its Subsidiaries, all for use in connection therewith 
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and (ii) direct its independent accountants to provide customary and reasonable assistance 

to Parent including in connection with providing customary comfort letters.   Parent shall 

reimburse the Company for all reasonable out-of-pocket costs or expenses incurred by the 

Company and its Subsidiaries in connection with cooperation provided for in this Section 

6.6(b) to the extent the information requested of the Company was not otherwise 

prepared or available in the ordinary course of business.  For the avoidance of doubt, 

Parent hereby expressly acknowledges that its obligations under this Agreement are not 

subject to the availability of any financing.   

6.7. Stock Exchange De-listing.  Prior to the Closing Date, the 

Company shall cooperate with Parent and use reasonable best efforts to take, or cause to 

be taken, all actions, and do or cause to be done all things, reasonably necessary, proper 

or advisable on its part under applicable Laws and rules and policies of the NYSE to 

enable the delisting by the Surviving Corporation of the Shares from the NYSE and the 

deregistration of the Shares under the Exchange Act as promptly as practicable after the 

Effective Time.   

6.8. Publicity.  The initial press release regarding the Merger shall be a 

joint press release and thereafter the Company and Parent each shall consult with each 

other prior to issuing any press releases or otherwise making public announcements with 

respect to the Merger and the other transactions contemplated by this Agreement and 

prior to making any filings with any third party and/or any Governmental Entity 

(including any national securities exchange or interdealer quotation service) with respect 

thereto, and no public release or announcement concerning the Merger or any other 

transactions contemplated by this Agreement shall be issued or made by any party 

without the prior consent of the other parties except as may be required by Law or by 

obligations pursuant to any listing agreement with or rules of any national securities 

exchange or interdealer quotation service or by the request of any Governmental Entity 

(in which case the party required to issue or make such press release or announcement 

shall give reasonable notice to the other party or parties, including the opportunity to 

review or comment on such press release or announcement to the extent practicable).  

6.9. Employee Benefits.  

(a) Parent agrees that, during the period commencing at the Effective 

Time and ending two years after the Effective Time (“Benefit Period”), Parent shall 

provide, or shall cause to be provided (1) to each employee of the Company and its 

Subsidiaries (other than any employee who is covered by a collective bargaining or 

similar agreement between the Company and any labor union) who is employed as of 

immediately prior to the Effective Time and continues employment with the Company or 

its Subsidiaries immediately after the Effective Time (each, a “Continuing Employee”), 

base salary, annual incentive opportunity and long-term incentive compensation 

opportunities, which are, in each case, no less than those provided by the Company and 

its Subsidiaries immediately prior to the Effective Time to each such Continuing 

Employee, (2) to the Continuing Employees, pension and welfare benefits and perquisites 

(to the extent described in the Company Disclosure Letter) that are no less favorable in 
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the aggregate than those provided by the Company and its Subsidiaries immediately prior 

to the Effective Time and (3) to the Continuing Employees, severance benefits that are no 

less favorable than the severance benefits provided by the Company and its Subsidiaries 

to such Continuing Employees immediately prior to the Effective Time. 

(b) For purposes of vesting, benefit accrual (but not for benefit accrual 

purposes under any defined benefit pension plan), vacation and sick time credit and 

eligibility to participate under the employee benefit plans, programs and policies of 

Parent and its Subsidiaries providing benefits to any Continuing Employee after the 

Effective Time (including the Benefit Plans) (the “New Plans”), each Continuing 

Employee shall be credited with his or her years of service with the Company and its 

Subsidiaries and their respective predecessors before the Effective Time, to the same 

extent and for the same purpose as such Continuing Employee was entitled, before the 

Effective Time, to credit for such service under any similar Benefit Plan in which such 

Continuing Employee participated or was eligible to participate immediately prior to the 

Effective Time; provided that the foregoing shall not apply to the extent that its 

application would result in a duplication of benefits with respect to the same period of 

service.  In addition, and without limiting the generality of the foregoing, Parent shall 

cause (i) each Continuing Employee to be immediately eligible to participate, without 

any waiting time, in any and all New Plans to the extent coverage under such New Plan is 

replacing comparable coverage under a Benefit Plan in which such Continuing Employee 

participated immediately before the Effective Time (such plans, collectively, the “Old 

Plans”), and (ii) for purposes of each New Plan providing medical, dental, 

pharmaceutical and/or vision benefits to any Continuing Employee, any evidence of 

insurability requirements, all pre-existing condition exclusions and actively-at-work 

requirements of such New Plan to be waived for such Continuing Employee and his or 

her covered dependents, to the extent such conditions were inapplicable or waived under 

the comparable Old Plan.  Parent shall cause any eligible expenses incurred by any 

Continuing Employee and his or her covered dependents during the portion of the plan 

year of the Old Plan ending on the date such Continuing Employee’s participation in the 

corresponding New Plan begins to be taken into account under such New Plan for 

purposes of satisfying all deductible, coinsurance and maximum out-of-pocket 

requirements applicable to such Continuing Employee and his or her covered dependents 

for the applicable plan year; provided that such amount was taken into account for the 

same purpose under the similar Benefit Plan for such period and would not result in the 

duplication of benefits. 

(c) Parent hereby acknowledges that a “change in control” or other 

event with similar import, within the meaning of the Benefit Plans that contain such 

terms will occur upon the Effective Time.  Parent shall, and shall cause the Surviving 

Corporation and any successor thereto to, honor, assume, fulfill and discharge the 

Company’s and its Subsidiaries’ obligations under the Company’s Change in Control 

Severance Plan and the other Benefit Plans listed on Section 6.9(c) of the Company 

Disclosure Letter.  Parent agrees that it will not (nor cause any other Person or entity to) 

request that the Company or any Continuing Employee waive or relinquish any 
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compensation or benefit entitlement or right (including any severance entitlement) 

existing as of the Effective Time.   

(d) (i) If the Effective Time occurs during calendar year 2014, at the 

Effective Time the Company shall pay each participant in the Company’s incentive plans 

(the “Incentive Plans”) who remains employed through the Effective Time, an annual 

incentive amount in respect of the 2014 fiscal year, equal to the higher of (A) the target 

level (at 100% funding) and (B) the actual level of performance achieved as of the 

Effective Time (with such performance measure pro-rated, if applicable, for the portion 

of the performance cycle completed at the Effective Time), as determined by the 

compensation committee of the board of directors of the Company prior to the Effective 

Time in accordance with the terms of the applicable Incentive Plans and based on 

performance through the day that is no more than five business days prior to the Effective 

Time.   

(ii) If the Effective Time has not occurred by December 31, 2014 (or 

December 31, 2015), the Company shall (A) determine the amounts earned under 

the Incentive Plans in respect of the 2014 fiscal year (or 2015 fiscal year), with 

performance based on either (x) the target level (at 100% funding) or (y) the 

actual level of performance for the 2014 fiscal year (or 2015 fiscal year), (B) pay 

such amounts in respect of the 2014 fiscal year (or 2015 fiscal year) no later than 

the Closing Date and (C) establish annual incentive award targets, maximums and 

performance award levels and performance measures for the 2015 fiscal year (or 

2016 fiscal year) under the Incentive Plans.   

(iii) If the Effective Time occurs during calendar year 2015, the 

Company shall pay such amounts in respect of the 2015 fiscal year on the Closing 

Date, with performance determined at the higher of (x) target level (at 100% 

funding) and (y) the actual level of performance for the 2015 fiscal year achieved 

as of the Effective Time (with such performance measure pro-rated, if applicable, 

for the portion of the performance cycle completed at the Effective Time), as 

determined by the compensation committee of the board of directors of the 

Company prior to the Effective Time based on performance through the day that 

is no more than five business days prior to the Effective Time. 

(iv) If the Effective Time occurs during calendar year 2016, the 

Company shall pay such amounts in respect of the 2016 fiscal year on the Closing 

Date, pro-rated based on the number of calendar days elapsed in the 2016 fiscal 

year through the Closing Date, with performance determined at the higher of (x) 

target level (at 100% funding) and (y) the actual level of performance for the 2016 

fiscal year achieved as of the Effective Time (with such performance measure 

pro-rated, if applicable, for the portion of the performance cycle completed at the 

Effective Time), as determined by the compensation committee of the board of 

directors of the Company prior to the Effective Time based on performance 

through the day that is no more than five business days prior to the Effective 

Time, and Parent shall, and shall cause the Surviving Corporation to, honor and 
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pay incentive award amounts for the remainder of the 2016 fiscal year (with an 

offset for the pro rata portion previously paid) in accordance with the targets, 

levels and measures established by the Company prior to the Closing Date and the 

terms of the applicable Incentive Plans. 

(e) After the Effective Time, except as required by Section 304 of the 

Sarbanes-Oxley Act of 2002, the Company shall have no further rights to seek recovery 

from employees of amounts paid under the Stock Plans or the Incentive Plans for periods 

ending on or prior to the Effective Time. 

(f) No later than the Effective Time, the Company shall take all 

actions reasonably necessary to cause each Continuing Employee to become 100% vested 

in such Continuing Employee’s accounts under each Company 401(k) plan (excluding for 

the avoidance of doubt any 401(k) plans maintained pursuant to any collective bargaining 

or similar agreement between the Company and any labor union), effective as of the 

Closing Date. 

(g) With respect to each individual who is employed by the Company 

or any of its Subsidiaries immediately before the Effective Time whose terms and 

conditions of employment are governed by a CBA between the Company and any labor 

union, Parent shall, or shall cause the Surviving Corporation to, continue to honor such 

CBA, through its expiration, modification or termination in accordance with its terms or 

applicable Law. 

(h) The provisions of this Section 6.9 are solely for the benefit of the 

parties to this Agreement, and nothing in this Agreement, whether express or implied, is 

intended to, or shall, (i) constitute the establishment or adoption of or an amendment to 

any employee benefit plan for purposes of ERISA or otherwise be treated as an 

amendment or modification of any Benefit Plan, New Plan or other benefit plan, 

agreement or arrangement, other than Section 6.9(f), (ii) limit the right of Parent, the 

Company or their respective Subsidiaries to amend, terminate or otherwise modify any 

Benefit Plan, New Plan or other benefit plan, agreement or arrangement following the 

Effective Time, or (iii) create any third-party beneficiary or other right (including, but not 

limited to, a right to employment) in any Person, including any current or former 

employee of the Company or any Subsidiary of the Company, any participant in any 

Benefit Plan, New Plan or other benefit plan, agreement or arrangement (or any 

dependent or beneficiary thereof). 

6.10. Expenses.  The Surviving Corporation shall pay all charges and 

expenses, including those of the Paying Agent, in connection with the transactions 

contemplated in Article IV, and Parent shall reimburse the Surviving Corporation for 

such charges and expenses.  Except as otherwise provided in Section 8.5, whether or not 

the Merger is consummated, all costs and expenses incurred in connection with this 

Agreement and the Merger and the other transactions contemplated by this Agreement 

shall be paid by the party incurring such expense. 
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6.11. Indemnification; Directors’ and Officers’ Insurance.  (a)  From and 

after the Effective Time, each of Parent and the Surviving Corporation agrees that it will 

indemnify and hold harmless, to the fullest extent permitted under applicable Law (and 

Parent shall also advance expenses as incurred to the fullest extent permitted under 

applicable Law, provided that the Person to whom expenses are advanced provides an 

undertaking to repay such advances if it is ultimately determined that such Person is not 

entitled to indemnification), each present and former director and officer of the Company 

and its Subsidiaries (collectively, the “Indemnified Parties”) against any costs or 

expenses (including reasonable attorneys’ fees), judgments, fines, losses, claims, 

damages or liabilities incurred in connection with any claim, action, suit, proceeding or 

investigation, whether civil, criminal, administrative or investigative, arising out of or 

related to such Indemnified Parties’ service as a director or officer of the Company or its 

Subsidiaries or services performed by such persons at the request of the Company or its 

Subsidiaries at or prior to the Effective Time, whether asserted or claimed prior to, at or 

after the Effective Time, including the transactions contemplated by this Agreement.   

(b) Prior to the Effective Time, the Company shall and, if the 

Company is unable to, Parent shall cause the Surviving Corporation as of the Effective 

Time to, obtain and fully pay the premium for the extension of (i) the directors’ and 

officers’ liability coverage of the Company’s existing directors’ and officers’ insurance 

policies, and (ii) the Company’s existing fiduciary liability insurance policies, in each 

case for a claims reporting or discovery period of six years from and after the Effective 

Time from an insurance carrier with the same or better credit rating as the Company’s 

current insurance carrier with respect to directors’ and officers’ liability insurance and 

fiduciary liability insurance (collectively, “D&O Insurance”) with terms, conditions, 

retentions and limits of liability that are at least as favorable as the Company’s existing 

policies with respect to any actual or alleged error, misstatement, misleading statement, 

act, omission, neglect, breach of duty or any matter claimed against a director or officer 

of the Company or any of its Subsidiaries by reason of him or her serving in such 

capacity that existed or occurred at or prior to the Effective Time (including in 

connection with this Agreement or the transactions or actions contemplated hereby).  If 

the Company and the Surviving Corporation for any reason fail to obtain such “tail” 

insurance policies as of the Effective Time, the Surviving Corporation shall, and Parent 

shall cause the Surviving Corporation to, continue to maintain in effect for a period of at 

least six years from and after the Effective Time the D&O Insurance in place as of the 

date hereof with terms, conditions, retentions and limits of liability that are at least as 

favorable as provided in the Company’s existing policies as of the date hereof, or the 

Surviving Corporation shall, and Parent shall cause the Surviving Corporation to, use 

reasonable best efforts to purchase comparable D&O Insurance for such six-year period 

with terms, conditions, retentions and limits of liability that are at least as favorable as 

provided in the Company’s existing policies as of the date hereof; provided, however, 

that in no event shall Parent or the Surviving Corporation be required to expend for such 

policies pursuant to this sentence an annual premium amount in excess of 300% of the 

annual premiums currently paid by the Company for such insurance; and provided, 

further, that if the annual premiums of such insurance coverage exceed such amount, the 
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Surviving Corporation shall obtain a policy with the greatest coverage available for a cost 

not exceeding such amount. 

(c) If Parent or the Surviving Corporation or any of their respective 

successors or assigns shall (i) consolidate with or merge into any other corporation or 

entity and shall not be the continuing or surviving corporation or entity of such 

consolidation or merger or (ii) transfer all or substantially all of its properties and assets 

to any individual, corporation or other entity, then, and in each such case, proper 

provisions shall be made so that the successors and assigns of Parent or the Surviving 

Corporation shall assume all of the obligations set forth in this Section 6.11. 

(d) The provisions of this Section 6.11 are intended to be for the 

benefit of, and shall be enforceable by, each of the Indemnified Parties. 

(e) The rights of the Indemnified Parties under this Section 6.11 shall 

be in addition to any rights such Indemnified Parties may have under the certificate of 

incorporation, certificate of formation or bylaws of the Company or any of its 

Subsidiaries, or under any applicable Contracts or Laws.  All rights to indemnification 

and exculpation from liabilities for acts or omissions occurring at or prior to the Effective 

Time and rights to advancement of expenses relating thereto now existing in favor of any 

Indemnified Party as provided in the certificate of incorporation, certificate of formation 

or bylaws of the Company or of any Subsidiary of the Company or any indemnification 

agreement between such Indemnified Party and the Company or any of its Subsidiaries, 

in each case as in effect on the date of this Agreement, shall survive the Merger and shall 

not be amended, repealed or otherwise modified in any manner that would adversely 

affect any right thereunder of any such Indemnified Party. 

6.12. Takeover Statutes.  If any Takeover Statute is or may become 

applicable to the Merger, the Company and its board of directors shall grant such 

approvals and take such actions as are necessary so that such transactions may be 

consummated as promptly as practicable on the terms contemplated by this Agreement 

and otherwise act to eliminate or minimize the effects of such statute or regulation on 

such transactions. 

6.13. No Transfer or Encumbrance of Nonvoting Preferred Stock.  

Parent agrees that from the date hereof until the Closing, it shall not sell, pledge, dispose 

of, grant, transfer or encumber any of the shares of Nonvoting Preferred Stock, and shall 

not enter into any agreement to do any of the foregoing.   

6.14. Transaction Litigation.  In the event that any stockholder 

litigation related to this Agreement, the Merger or the other transactions contemplated 

by this Agreement is brought, or, to the Knowledge of the Company, threatened in 

writing, against the Company and/or the members of the board of directors of the 

Company after the date of this Agreement and prior to the Effective Time (“Transaction 

Litigation”), the Company shall promptly notify Parent of any such Transaction 

Litigation and shall keep Parent reasonably informed with respect to the status thereof. 
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The Company shall give Parent the opportunity to participate in the defense of any 

Transaction Litigation, and the Company shall not settle or agree to settle any 

Transaction Litigation, without Parent’s prior written consent (which consent shall not 

be unreasonably withheld, delayed or conditioned). 

6.15. Agreements Concerning Parent and Merger Sub.  

(a) During the period from the date of this Agreement through the 

Effective Time, Merger Sub shall not engage in any activity of any nature except for 

activities related to or in furtherance of the Merger. 

(b) Parent hereby guarantees the due, prompt and faithful payment, 

performance and discharge by Merger Sub of, and the compliance by Merger Sub with, 

all of the covenants, agreements, obligations and undertakings of Merger Sub under this 

Agreement in accordance with the terms of this Agreement, and covenants and agrees to 

take all actions necessary or advisable to ensure such payment, performance and 

discharge by Merger Sub hereunder.  Parent shall, immediately following execution of 

this Agreement, approve this Agreement in its capacity as sole stockholder of Merger Sub 

in accordance with applicable Law and the articles of incorporation and bylaws of 

Merger Sub. 

ARTICLE VII 

 

Conditions 

7.1. Conditions to Each Party’s Obligation to Effect the Merger.  The 

respective obligation of each party to effect the Merger is subject to the satisfaction or 

waiver at or prior to the Effective Time of each of the following conditions: 

(a) Stockholder Approval.  This Agreement shall have been duly 

adopted by holders of Shares constituting the Company Requisite Vote in accordance 

with applicable Law and the certificate of incorporation and bylaws of the Company. 

(b) Regulatory Consents.  The waiting period applicable to the 

consummation of the Merger under the HSR Act shall have expired or been earlier 

terminated; each of the FERC Approval, the Parent FERC Approval, the State Approvals 

and the FCC Approval shall have been obtained and be in effect, and any waiting period 

prescribed by Law with respect to such approvals before the Merger may be 

consummated shall have expired (the “Regulatory Approvals”). 

(c) Orders.  No court or other Governmental Entity of competent 

jurisdiction shall have enacted, issued, promulgated, enforced or entered any Law 

(whether temporary, preliminary or permanent) that is in effect and restrains, enjoins or 

otherwise prohibits or makes illegal the consummation of the Merger (collectively, an 

“Order”). 
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7.2. Conditions to Obligations of Parent and Merger Sub.  The 

obligations of Parent and Merger Sub to effect the Merger are also subject to the 

satisfaction or waiver by Parent at or prior to the Effective Time of the following 

conditions: 

(a) Representations and Warranties.  (i) The representation and 

warranty of the Company set forth in Section 5.1(f)(i) shall be true and correct in all 

respects as of the date of this Agreement and as of the Closing Date as though made on 

and as of such time; (ii) the representations and warranties of the Company set forth in 

the first through fourth sentences of Section 5.1(b) shall be true and correct in all respects 

as of the Closing Date as though made on and as of such date and time (except for such 

inaccuracies that are not material), (iii) the representations and warranties of the 

Company set forth in Section 5.1(c), and Section 5.1(l) shall be true and correct in all 

material respects as of the Closing Date as though made on and as of such date and time 

(except to the extent that any such representation and warranty expressly speaks as of an 

earlier date, in which case such representation and warranty shall be true and correct as of 

such earlier date); (iv) the representations and warranties of the Company set forth in this 

Agreement (other than those described in clauses (i), (ii) and (iii) above) shall be true and 

correct (without giving effect to any “materiality” or “Company Material Adverse Effect” 

qualifiers contained therein) as of the Closing Date as though made on and as of such 

date and time (except to the extent that any such representation and warranty expressly 

speaks as of an earlier date, in which case such representation and warranty shall be true 

and correct as of such earlier date), provided, however, that notwithstanding anything 

herein to the contrary, the condition set forth in this Section 7.2(a)(iii) shall be deemed to 

have been satisfied even if any such representations and warranties of the Company are 

not so true and correct unless the failure of such representations and warranties of the 

Company to be so true and correct, individually or in the aggregate, has had or is 

reasonably likely to have a Company Material Adverse Effect; and (v) Parent shall have 

received at the Closing a certificate signed on behalf of the Company by a senior 

executive officer of the Company to the effect that such officer has read this 

Section 7.2(a) and the conditions set forth in this Section 7.2(a) have been satisfied. 

(b) Performance of Obligations of the Company.  The Company shall 

have performed in all material respects all obligations required to be performed by it 

under this Agreement at or prior to the Closing Date, and Parent shall have received a 

certificate signed on behalf of the Company by a senior executive officer of the Company 

to such effect. 

(c) Regulatory Approvals.  The regulatory consents referred to in 

Section 7.1(b), together with any Merger Laws, shall not, individually or in the aggregate, 

impose terms, conditions, liabilities, obligations, commitments or sanctions that 

constitute a Burdensome Condition. 

7.3. Conditions to Obligation of the Company.  The obligation of the 

Company to effect the Merger is also subject to the satisfaction or waiver by the 

Company at or prior to the Effective Time of the following conditions: 
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(a) Representations and Warranties.  (i)  The representations and 

warranties of Parent set forth in this Agreement shall be true and correct in all respects as 

of the Closing Date as though made on and as of such date and time (except to the extent 

that any such representation and warranty expressly speaks as of an earlier date, in which 

case such representation and warranty shall be true and correct as of such earlier date), 

provided, however, that notwithstanding anything herein to the contrary, the condition set 

forth in this Section 7.3(a)(i) shall be deemed to have been satisfied even if any such 

representations and warranties of Parent are not so true and correct unless the failure of 

such representations and warranties of Parent to be so true and correct, individually or in 

the aggregate, would prevent or materially delay the ability of Parent and Merger Sub to 

consummate the Merger and the other transactions contemplated by this Agreement and 

(ii) the Company shall have received at the Closing a certificate signed on behalf of 

Parent by a senior executive officer of Parent to the effect that such officer has read this 

Section 7.3(a) and the conditions set forth in this Section 7.3(a) have been satisfied. 

(b) Performance of Obligations of Parent and Merger Sub.  Each of 

Parent and Merger Sub shall have performed in all material respects all obligations 

required to be performed by it under this Agreement at or prior to the Closing Date, and 

the Company shall have received a certificate signed on behalf of Parent and Merger Sub 

by a senior executive officer of Parent to such effect. 

ARTICLE VIII 

 

Termination 

8.1. Termination by Mutual Consent.  This Agreement may be 

terminated and the Merger may be abandoned at any time prior to the Effective Time, 

whether before or after the adoption of this Agreement by the stockholders of the 

Company referred to in Section 7.1(a), by mutual written consent of the Company and 

Parent by action of their respective boards of directors. 

8.2. Termination by Either Parent or the Company.  This Agreement 

may be terminated and the Merger may be abandoned at any time prior to the Effective 

Time by action of the board of directors of either Parent or the Company if:  

(a) the Merger shall not have been consummated by July 29, 2015 

whether such date is before or after the date of adoption of this Agreement by the 

stockholders of the Company referred to in Section 7.1(a) (the “Termination Date”); 

provided, however, that if on July 29, 2015 (i) the condition set forth in Section 7.1(b) is 

not satisfied but all of the other conditions to Closing shall have been satisfied or waived 

(other than Section 7.2(c) or those conditions that by their nature are to be satisfied at the 

Closing) and the condition set forth in Section 7.1(b) remains capable of being satisfied 

and (ii) no final and non-appealable order or any Merger Law imposed by any 

Governmental Entity shall be in effect as of such date of determination that constitutes a 

Burdensome Condition, then the Termination Date may be extended until October 29, 

2015 at the election of Parent or the Company by written notice to the other party (and 
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such date shall then be the “Termination Date”). Notwithstanding the foregoing, the 

Company shall not have the right to terminate this Agreement pursuant to this Section 

8.2(a) if Parent has the right to terminate this Agreement pursuant to Section 8.4(a);  

(b) the adoption of this Agreement by the stockholders of the 

Company referred to in Section 7.1(a) shall not have been obtained at the Stockholders 

Meeting or at any adjournment or postponement thereof; or  

(c) any Order permanently restraining, enjoining or otherwise 

prohibiting or making illegal the consummation of the Merger shall have become final 

and non-appealable (whether before or after the adoption of this Agreement by the 

stockholders of the Company referred to in Section 7.1(a)); provided, however, that the 

right to terminate this Agreement pursuant to this Section 8.2(c) shall not be available to 

any party whose failure to comply with any provision of this Agreement has been the 

cause of, or materially contributed to, either the imposition of such Order or the failure of 

such Order to be resisted, resolved, lifted or vacated, as applicable. 

8.3. Termination by the Company.  This Agreement may be terminated 

and the Merger may be abandoned by the Company: 

(a) at any time prior to the time the Company Requisite Vote is 

obtained, if (i) the board of directors of the Company authorizes the Company, subject to 

complying with the terms of this Agreement (including Section 6.2), to enter into an 

Alternative Acquisition Agreement with respect to a Superior Proposal and the Company 

notifies Parent in writing that it intends to enter into such an agreement, attaching the 

most current version of such agreement to such notice; (ii) concurrently with the 

termination of this Agreement the Company enters into an Alternative Acquisition 

Agreement with respect to such Superior Proposal; and (iii) the Company prior to or 

concurrently with such termination pays to Parent in immediately available funds any 

fees required to be paid pursuant to Section 8.5; or 

(b) if there has been a breach of any representation, warranty, 

covenant or agreement made by Parent or Merger Sub in this Agreement, or any such 

representation and warranty shall have become untrue after the date of this Agreement, 

such that Section 7.3(a) or 7.3(b) would not be satisfied and such breach or condition is 

not curable or, if curable, is not cured prior to the earlier of (i) 30 days after written notice 

thereof is given by the Company to Parent or (ii) two business days prior to the 

Termination Date. 

8.4. Termination by Parent.  This Agreement may be terminated and 

the Merger may be abandoned at any time prior to the Effective Time by Parent if:  

(a) the board of directors of the Company or the Company (i) shall 

have effected a Change of Recommendation, (ii) shall have delivered a Recommendation 

Change Notice or (iii) shall have authorized the Company to enter into an Alternative 

Acquisition Agreement with respect to a Superior Proposal; or  
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(b) there has been a breach of any representation, warranty, covenant 

or agreement made by the Company in this Agreement, or any such representation and 

warranty shall have become untrue after the date of this Agreement, such that 

Section 7.2(a) or 7.2(b) would not be satisfied and such breach or condition is not curable 

or, if curable, is not cured prior to the earlier of (i) 30 days after written notice thereof is 

given by the Company to Parent or (ii) two business days prior to the Termination Date. 

8.5. Effect of Termination and Abandonment.   

(a) Except as provided in paragraphs (b), (c), (d) and (e) below, in the 

event of termination of this Agreement and the abandonment of the Merger pursuant to 

this Article VIII, this Agreement shall become void and of no effect with no liability to 

any Person on the part of any party hereto (or of any of its Representatives or Affiliates); 

provided, however, and notwithstanding anything in the foregoing to the contrary, that 

(i) except as otherwise provided herein, no such termination shall relieve any party hereto 

of any liability or damages to the other party hereto resulting from any willful or 

intentional material breach of this Agreement and (ii) the provisions set forth in this 

Section 8.5 and Section 9.1 shall survive the termination of this Agreement.   

(b) In the event that:  

(i) a bona fide Acquisition Proposal shall have been made or any 

Person shall have made or publicly announced or otherwise communicated to the 

Company, the board of directors of the Company or any Representatives of the 

Company an intention (whether or not conditional) to make an Acquisition 

Proposal with respect to the Company or any of its Subsidiaries (and such 

Acquisition Proposal or publicly announced intention shall not have been publicly 

withdrawn without qualification (A) no more than 75 days following the date such 

Acquisition Proposal has been made, with respect to any termination pursuant to 

Section 8.2(a), and (B) no fewer than five business days prior to, with respect to 

termination pursuant to Section 8.2(b), the date of the Stockholders Meeting) and 

thereafter this Agreement is terminated by either Parent or the Company pursuant 

to Section 8.2(a), 8.2(b) or 8.4(b); 

(ii) this Agreement is terminated by Parent pursuant to Section 8.4(a); 

or  

(iii) this Agreement is terminated by the Company pursuant to 

Section 8.3(a); 

then the Company shall promptly pay Parent the Termination Fee, payable by wire 

transfer of immediately available funds, (A) in the case of clause (i), immediately prior to 

or substantially concurrent with the entry by the Company or any of its Subsidiaries into 

an Alternative Acquisition Agreement with respect to, or upon consummation or approval 

or recommendation to the Company’s stockholders of, an Acquisition Proposal 

(substituting “50%” for “15%” in the definition thereof) (whether or not such Acquisition 
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Proposal is the same Acquisition Proposal referred to in clause (i)) within 12 months of 

such termination, (B) in the case of clause (ii), in no event later than five days after the 

date of such termination or (C) in the case of the clause (iii), immediately prior to or 

concurrently with, but as a condition to, the termination of this Agreement. As used 

herein, “Termination Fee” shall mean a cash amount equal to (x) $259,000,000 or (y) 

$293,000,000 plus Parent Expenses if (i) the Company terminates this Agreement 

pursuant to Section 8.3(a) to enter into an Alternative Acquisition Agreement from a 

Bidding Party, (ii) Parent terminates this Agreement pursuant to Section 8.4(a) and the 

action by the board of directors of the Company that gave rise to Parent’s termination 

under Section 8.4(a) was the result of an Acquisition Proposal by a Bidding Party or (iii) 

the Termination Fee becomes payable in accordance with Section 8.5(b)(i) and a Bidding 

Party made the Acquisition Proposal referred to in Section 8.5(b)(i) or the Acquisition 

Proposal referred to in Section 8.5(b)(i)(A).  “Bidding Party” means any Person or group 

of Persons, or any of their respective controlled Affiliates, who has made an Acquisition 

Proposal on or after April 1, 2014 and prior to the date hereof.  Notwithstanding anything 

to the contrary in this Agreement, the parties hereby acknowledge that in the event that 

the Termination Fee (together with the Parent Expenses) is paid by the Company 

pursuant to this Section 8.5(b), the Termination Fee (together with the Parent Expenses) 

shall be Parent’s and Merger Sub’s sole and exclusive remedy for monetary damages 

under this Agreement.   

(c) If (i) the Company or Parent terminates this Agreement pursuant to 

Section 8.2(a) or 8.2(c) or (ii) the Company terminates this Agreement pursuant to 

Section 8.3(b) because of a failure by Parent to comply with its obligations under Section 

6.5(d) or Section 6.5(e), and, in each of (i) and (ii), at the time of such termination, any of 

the conditions set forth in Sections 7.1(b), 7.1(c) or 7.2(c) shall not have been satisfied, 

and in addition, in the case of a termination under 8.2(c), at the time of termination a 

Governmental Entity shall have enacted such Order with respect to the Regulatory 

Approvals, and in each of (i) and (ii), at the time of such termination, all other conditions 

to the Closing set forth in Sections 7.1 and 7.2 shall have been satisfied or waived (other 

than those conditions that by their terms are to be satisfied at the Closing but which 

conditions would be satisfied or would be capable of being satisfied if the Closing Date 

were the date of such termination, or those conditions that have not been satisfied as a 

result of a breach by Parent) (each of (i) and (ii), a “Regulatory Termination”), then (A) 

Parent shall pay Company a termination fee equal to the Nonvoting Preferred Stock 

Purchase Price (the “Parent Termination Fee”) which Parent Termination Fee shall be 

paid by Parent by means of the Company redeeming, as of the time of such termination, 

all of the outstanding shares of Nonvoting Preferred Stock for no consideration, and all of 

the outstanding shares of Nonvoting Preferred Stock will no longer be outstanding as of 

the time of such redemption, and (B) Parent shall promptly, but in no event later than five 

days after being notified of such by the Company, pay all of the documented out-of-

pocket expenses incurred by the Company in connection with this Agreement and the 

transactions contemplated by this Agreement, up to a maximum amount of $40,000,000, 

payable by wire transfer of immediately available funds.  Notwithstanding anything to 

the contrary in this Agreement, the parties hereby acknowledge that in the event that the 

Parent Termination Fee (together with the expense reimbursement contemplated by the 
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immediately preceding sentence) is paid by Parent pursuant to this Section 8.5(c), the 

Parent Termination Fee  (together with the expense reimbursement contemplated by the 

immediately preceding sentence) shall be the Company’s sole and exclusive remedy for 

monetary damages under this Agreement, unless at the time of such termination Parent is 

in breach of its obligations under Section 6.5; provided, that the Company is not then in 

breach of Section 6.5.   

(d) In the event this Agreement is terminated by the Company or 

Parent pursuant to this Article VIII other than pursuant to a Regulatory Termination, the 

Company will redeem, within five business days of such termination, all of the 

outstanding shares of Nonvoting Preferred Stock for an aggregate amount equal to the 

Nonvoting Preferred Stock Purchase Price, payable by the Company to Parent by wire 

transfer of immediately available funds, and all of the outstanding shares of Nonvoting 

Preferred Stock will no longer be outstanding as of the time of such redemption. 

(e) In the event that this Agreement is terminated either (x) by Parent 

or the Company pursuant to Section 8.2(b) or (y) in the case of termination of this 

Agreement of the type contemplated by Section 8.5(b)(i) other than  (i) pursuant to 

Section 8.2(a) and the Parent Termination Fee is payable or (ii) pursuant to Section 8.4(b) 

and (B) the Termination Fee is not then payable pursuant to Section 8.5(b), the Company 

shall promptly, but in no event later than five days after being notified of such by Parent, 

pay all of the documented out-of-pocket expenses incurred by Parent or Merger Sub in 

connection with this Agreement and the transactions contemplated by this Agreement up 

to a maximum amount of $40,000,000, payable by wire transfer of immediately available 

funds (“Parent Expenses”); provided, that the payment by the Company of Parent 

Expenses pursuant to this Section 8.5(e) shall be credited against any amount that may 

become payable pursuant to clause (x) of the definition of Termination Fee.  The 

existence of circumstances which could require the Termination Fee to become 

subsequently payable by the Company pursuant to Section 8.5 shall not relieve the 

Company of its obligations to pay the Parent Expenses pursuant to this Section 8.5(e).  

The payment by the Company of Parent Expenses pursuant to this Section 8.5(e) shall not 

relieve the Company of any subsequent obligation to pay the Termination Fee pursuant to 

Section 8.5(b) (less a credit in the amount of Parent Expenses, if applicable). 

(f) The parties acknowledge that the agreements contained in this 

Section 8.5 are an integral part of the transactions contemplated by this Agreement, and 

that, without these agreements, the parties would not enter into this Agreement; 

accordingly, if the Company fails to promptly pay the amounts due pursuant to 

Section 8.5(b) or Section 8.5(d), or Parent fails to promptly pay the amount due pursuant 

to Section 8.5(c), and, in order to obtain such payment, Parent or Merger Sub, on the one 

hand, or the Company, on the other hand, commences a suit that results in a judgment 

against the Company for the amounts set forth in Section 8.5(b) or Section 8.5(d), or any 

portion thereof, or a judgment against Parent for the amount set forth in Section 8.5(c) or 

any portion thereof, the Company shall pay to Parent or Merger Sub, on the one hand, or 

Parent shall pay to the Company, on the other hand, its costs and expenses (including 

attorneys’ fees) in connection with such suit, together with interest on the amount of such 
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amount or portion thereof at the Interest Rate in effect on the date such payment was 

required to be made through the date of payment. 

ARTICLE IX 

 

Miscellaneous and General 

9.1. Survival.  This Article IX and the agreements of the Company, 

Parent and Merger Sub contained in Article IV and Sections 6.9 (Employee Benefits), 

6.10 (Expenses) and 6.11 (Indemnification; Directors’ and Officers’ Insurance) shall 

survive the consummation of the Merger.  This Article IX and the agreements of the 

Company, Parent and Merger Sub contained in Section 6.10 (Expenses) and Section 8.5 

(Effect of Termination and Abandonment) and the Confidentiality Agreement shall 

survive the termination of this Agreement.  All other representations, warranties, 

covenants and agreements in this Agreement shall not survive the consummation of the 

Merger or the termination of this Agreement. 

9.2. Modification or Amendment.  Subject to the provisions of the 

applicable Laws, at any time prior to the Effective Time, the parties hereto may modify 

or amend this Agreement, by written agreement executed and delivered by duly 

authorized officers of the respective parties. 

9.3. Waiver of Conditions.  The conditions to each of the parties’ 

obligations to consummate the Merger are for the sole benefit of such party and may be 

waived by such party in whole or in part to the extent permitted by applicable Laws.  Any 

agreement on the part of a party to any such waiver shall be valid only if set forth in an 

instrument in writing signed by such party. The failure of any party to assert any of its 

rights hereunder or under applicable Law shall not constitute a waiver of such rights and, 

except as otherwise expressly provided herein, no single or partial exercise by any party 

of any of its rights hereunder precludes any other or further exercise of any such rights or 

any other rights hereunder or under applicable Law. 

9.4. Counterparts.  This Agreement may be executed in any number of 

counterparts, each such counterpart being deemed to be an original instrument, and all 

such counterparts shall together constitute the same agreement. This Agreement and any 

signed agreement or instrument entered into in connection with this Agreement, and any 

amendments or waivers hereto or thereto, to the extent signed and delivered by means of 

a facsimile machine or by email delivery of a “.pdf” format data file, shall be treated in 

all manner and respects as an original agreement or instrument and shall be considered to 

have the same binding legal effect as if it were the original signed version thereof 

delivered in person. 

9.5. GOVERNING LAW AND VENUE; WAIVER OF JURY TRIAL; 

SPECIFIC PERFORMANCE. 
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(a) THIS AGREEMENT SHALL BE DEEMED TO BE MADE IN 

AND IN ALL RESPECTS SHALL BE INTERPRETED, CONSTRUED AND 

GOVERNED BY AND IN ACCORDANCE WITH THE LAW OF THE STATE OF 

DELAWARE WITHOUT REGARD TO THE CONFLICTS OF LAW PRINCIPLES 

THEREOF TO THE EXTENT THAT SUCH PRINCIPLES WOULD DIRECT A 

MATTER TO ANOTHER JURISDICTION.  The parties hereby irrevocably submit to 

the exclusive personal jurisdiction of the Court of Chancery of the State of Delaware or 

to the extent such Court does not have jurisdiction, the United States District Court of the 

District of Delaware, solely in respect of the interpretation and enforcement of the 

provisions of this Agreement and of the documents referred to in this Agreement, and in 

respect of the transactions contemplated hereby, and hereby waive, and agree not to 

assert, as a defense in any action, suit or proceeding for the interpretation or enforcement 

hereof or of any such document, that it is not subject thereto or that such action, suit or 

proceeding may not be brought or is not maintainable in such courts or that such courts 

are an inconvenient forum, or that the venue of such courts may not be appropriate or that 

this Agreement or any such document may not be enforced in or by such courts, and the 

parties hereto irrevocably agree that all claims relating to such action, suit or proceeding 

shall be heard and determined in such a Delaware State or Federal court.  The parties 

hereby consent to and grant any such court jurisdiction over the person of such parties 

and, to the extent permitted by Law, over the subject matter of such dispute and agree 

that mailing of process or other papers in connection with any such action, suit or 

proceeding in the manner provided in Section 9.6 shall be valid, effective and sufficient 

service thereof. 

(b) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 

CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT IS LIKELY TO 

INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH 

SUCH PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES 

ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF 

ANY ACTION, SUIT OR PROCEEDING DIRECTLY OR INDIRECTLY ARISING 

OUT OF OR RELATING TO THIS AGREEMENT, OR THE TRANSACTIONS 

CONTEMPLATED BY THIS AGREEMENT.  EACH PARTY CERTIFIES AND 

ACKNOWLEDGES THAT (i) NO REPRESENTATIVE, AGENT OR ATTORNEY OF 

ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT 

SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF ANY ACTION, SUIT OR 

PROCEEDING, SEEK TO ENFORCE THE FOREGOING WAIVER, (ii) EACH 

PARTY UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF THIS 

WAIVER, (iii) EACH PARTY MAKES THIS WAIVER VOLUNTARILY, AND 

(iv) EACH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT 

BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS 

IN THIS SECTION 9.5. 

(c) The parties agree that irreparable damage would occur in the event 

that any of the provisions of this Agreement were not performed in accordance with their 

specific terms or were otherwise breached.  It is accordingly agreed that the parties shall 

be entitled to an injunction or injunctions to prevent breaches of this Agreement and to 
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enforce specifically the terms and provisions of this Agreement in the Court of Chancery 

of the State of Delaware, this being in addition to any other remedy to which such party is 

entitled at law or in equity. 

9.6. Notices.  Any notice, request, instruction or other document to be 

given hereunder by any party to the others shall be in writing and delivered personally or 

sent by registered or certified mail, postage prepaid, by facsimile, email or overnight 

courier: 

If to Parent or Merger Sub: 

10 S. Dearborn 

Corporate Headquarters, 54th Floor 

Chicago, IL 60603 

Attention:  General Counsel 

Email: darryl.bradford@exeloncorp.com  

Fax:  (312) 394-2368 

with a copy to: 

Kirkland & Ellis LLP  

655 Fifteenth Street, N.W.  

Washington, D.C. 20005  

Attention:  George P. Stamas  

Fax:  (202) 879-5200  

Email:  george.stamas@kirkland.com  

 

If to the Company: 

701 Ninth Street, N.W. 

Washington, DC 20068 

Attention:  Kevin C. Fitzgerald 

Email: kcfitzgerald@pepcoholdings.com 

Fax:  (202) 331-6485 

with a copy to: 

Sullivan & Cromwell LLP 

125 Broad Street 

New York, NY  10004 

Attention: Joseph B. Frumkin 

      Audra D. Cohen 

Fax:  (212) 558-3588 

Email: frumkinj@sullcrom.com 

 cohena@sullcrom.com 
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or to such other persons or addresses as may be designated in writing by the party to 

receive such notice as provided above.  Any notice, request, instruction or other 

document given as provided above shall be deemed given to the receiving party upon 

actual receipt, if delivered personally; three business days after deposit in the mail, if sent 

by registered or certified mail; upon confirmation of successful transmission, if sent by 

facsimile or email (provided that if given by facsimile or email such notice, request, 

instruction or other document shall be followed up within one business day by dispatch 

pursuant to one of the other methods described herein); or on the next business day after 

deposit with an overnight courier, if sent by an overnight courier. 

9.7. Entire Agreement.  This Agreement (including any exhibits 

hereto), the Company Disclosure Letter, the Parent Disclosure Letter, the Subscription 

Agreement, the Confidentiality Agreement, dated March 7, 2014, between Parent and the 

Company (provided that the Confidentiality Agreement shall not be deemed to prevent 

Parent from exercising its rights under this Agreement) (as may be amended from time to 

time, the “Confidentiality Agreement”) and the other agreements entered into in 

connection with preserving the confidentiality of information, constitute the entire 

agreement, and supersede all other prior agreements, understandings, representations and 

warranties both written and oral, among the parties, with respect to the subject matter 

hereof.  EACH PARTY HERETO AGREES THAT, EXCEPT FOR THE 

REPRESENTATIONS AND WARRANTIES CONTAINED IN THIS AGREEMENT, 

NEITHER PARENT AND MERGER SUB NOR THE COMPANY MAKES OR 

RELIES ON ANY OTHER REPRESENTATIONS, WARRANTIES OR 

INDUCEMENTS, AND EACH HEREBY DISCLAIMS ANY OTHER 

REPRESENTATIONS, WARRANTIES OR INDUCEMENTS, EXPRESS OR 

IMPLIED, AS TO THE ACCURACY OR COMPLETENESS OF ANY OTHER 

INFORMATION, MADE BY, OR MADE AVAILABLE BY, ITSELF OR ANY OF ITS 

REPRESENTATIVES, WITH RESPECT TO, OR IN CONNECTION WITH, THE 

NEGOTIATION, EXECUTION OR DELIVERY OF THIS AGREEMENT OR THE 

TRANSACTIONS CONTEMPLATED HEREBY, NOTWITHSTANDING THE 

DELIVERY OR DISCLOSURE TO THE OTHER OR THE OTHER’S 

REPRESENTATIVES OF ANY DOCUMENTATION OR OTHER INFORMATION 

WITH RESPECT TO ANY ONE OR MORE OF THE FOREGOING. 

9.8. No Third Party Beneficiaries.  Except as provided in Section 6.11 

(Indemnification; Directors’ and Officers’ Insurance) only, Parent and the Company 

hereby agree that their respective representations, warranties and covenants set forth 

herein are solely for the benefit of the other party hereto, in accordance with and subject 

to the terms of this Agreement, and this Agreement is not intended to, and does not, 

confer upon any Person other than the parties hereto any rights or remedies hereunder, 

including the right to rely upon the representations and warranties set forth herein.  The 

parties hereto further agree that the rights of third party beneficiaries under Section 6.11 

shall not arise unless and until the Effective Time occurs.  The representations and 

warranties in this Agreement are the product of negotiations among the parties hereto and 

are for the sole benefit of the parties hereto.  Any inaccuracies in such representations and 

warranties are subject to waiver by the parties hereto in accordance with Section 9.3 
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without notice or liability to any other Person.  In some instances, the representations and 

warranties in this Agreement may represent an allocation among the parties hereto of 

risks associated with particular matters regardless of the knowledge of any of the parties 

hereto.  Consequently, Persons other than the parties hereto may not rely upon the 

representations and warranties in this Agreement as characterizations of actual facts or 

circumstances as of the date of this Agreement or as of any other date. 

9.9. Obligations of Parent and of the Company.  Whenever this 

Agreement requires a Subsidiary of Parent to take any action, such requirement shall be 

deemed to include an undertaking on the part of Parent to cause such Subsidiary to take 

such action.  Whenever this Agreement requires a Subsidiary of the Company to take any 

action, such requirement shall be deemed to include an undertaking on the part of the 

Company to cause such Subsidiary to take such action and, after the Effective Time, on 

the part of the Surviving Corporation to cause such Subsidiary to take such action. 

9.10. Transfer Taxes.  All transfer, documentary, sales, use, stamp, 

registration and other such Taxes and fees (including penalties and interest) incurred in 

connection with the Merger shall be paid by Parent and Merger Sub when due. 

9.11. Definitions.  Each of the terms set forth in Annex A is defined in 

the Section of this Agreement set forth opposite such term. 

9.12. Severability.  The provisions of this Agreement shall be deemed 

severable and the invalidity or unenforceability of any provision shall not affect the 

validity or enforceability of the other provisions hereof.  If any provision of this 

Agreement, or the application thereof to any Person or any circumstance, is invalid or 

unenforceable, (a) a suitable and equitable provision shall be substituted therefor in order 

to carry out, so far as may be valid and enforceable, the intent and purpose of such 

invalid or unenforceable provision and (b) the remainder of this Agreement and the 

application of such provision to other Persons or circumstances shall not be affected by 

such invalidity or unenforceability, nor shall such invalidity or unenforceability affect the 

validity or enforceability of such provision, or the application thereof, in any other 

jurisdiction. 

9.13. Interpretation; Construction.  (a)  The table of contents and 

headings herein are for convenience of reference only, do not constitute part of this 

Agreement and shall not be deemed to limit or otherwise affect any of the provisions 

hereof.  Where a reference in this Agreement is made to a Section or Exhibit, such 

reference shall be to a Section of or Exhibit to this Agreement unless otherwise indicated.  

Whenever the words “include,” “includes” or “including” are used in this Agreement, 

they shall be deemed to be followed by the words “without limitation.”  

(b) The parties have participated jointly in negotiating and drafting 

this Agreement.  In the event that an ambiguity or a question of intent or interpretation 

arises, this Agreement shall be construed as if drafted jointly by the parties, and no 
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presumption or burden of proof shall arise favoring or disfavoring any party by virtue of 

the authorship of any provision of this Agreement. 

(c) Each party here has or may have set forth information in its 

respective Disclosure Letter in a section thereof that corresponds to the section of this 

Agreement to which it relates.  The fact that any item of information is disclosed in a 

Disclosure Letter to this Agreement shall not be construed to mean that such information 

is required to be disclosed by this Agreement. 

9.14. Assignment.  This Agreement shall not be assignable by operation 

of law or otherwise; provided, however, that, prior to the mailing of the Proxy Statement 

to the Company’s stockholders, Parent may designate, by written notice to the Company, 

another wholly-owned direct or indirect Subsidiary to be a Constituent Corporation in 

lieu of Merger Sub, in which event all references herein to Merger Sub shall be deemed 

references to such other Subsidiary, except that all representations and warranties made 

herein with respect to Merger Sub as of the date of this Agreement shall be deemed 

representations and warranties made with respect to such other Subsidiary as of the date 

of such designation; provided that any such designation shall not impede or delay the 

consummation of the Merger or otherwise materially impede the rights of the 

stockholders of the Company under this Agreement.  Any purported assignment in 

violation of this Agreement is void. 
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State of Delaware 
Secretary of State 

Division of Corporations 
Delivered 03:56 PM 04/28/2014 

FILED 03:54 PM 04/28/2014 
SRV 140528064 - 5523877 FILE 

CERTIFICATE OF INCORPORATION

OF

PURPLE ACQUISITION CORP. 

The undersigned natural person of the age of eighteen years or more for the purpose of 
organizing a corporation for conducting the business and promoting the purposes hereafter 
stated, under the provisions and subject to the requirements of the laws of the State of Delaware 
(particularly Chapter 1, Title 8 of the Delaware Code and the acts amendatory thereof and 
supplemental thereto, and known, identified, and referred to as the "General Corporation Law of 
the State of Delaware"), hereby certifies that: 

ARTICLE FIRST: 

The name of the corporation is Purple Acquisition Corp. (hereafter the "Corporation"). 

ARTICLE SECOND: 

The address of the Corporation's registered office in the State of Delaware is 2711 
Centerville Road, Suite 400, Wilmington, Delaware, 19808, County of New Castle. The name of 
the registered agent at such address is the Corporation Service Company. 

ARTICLE THIRD. 

The nature of the business or purposes to be conducted or promoted is to engage in any 
lawful act or activity for which corporations may be organized under the General Corporation 
Law of the State of Delaware.

ARTICLE FOURTH: 

The total number of shares of stock which the Corporation has the authority to issue is 
One Thousand (1,000) shares of Common Stock, with a par value of $0.01 per share. 

ARTICLE FIFTH: 

The name and address of the sole incorporator is as follows: 

NAME:	 ADDRESS: 
Donna M.McClurkin-Fletcher % Kirkland & Ellis LLP 

655 Fifteenth Street, NW 
Washington, DC 20005 

ARTICLE SIXTH: 

The Corporation is to have perpetual existence. 
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ARTICLE SEVENTH: 

In furtherance and not in limitation of the powers conferred by statute, the board of 
directors of the Corporation is expressly authorized to make, alter or repeal the Bylaws of the 
Corporation.

ARTICLE EIGHTH: 

Meetings of stockholders may be held within or without the State of Delaware, as the 
Bylaws of the Corporation may provide. The books of the Corporation may be kept outside the 
State of Delaware at such place or places as may be designated from time to time by the board of 
directors or in the Bylaws of the Corporation. Election of directors need not be by written ballot 
unless the Bylaws of the Corporation so provide. 

ARTICLE NINTH: 

To the fullest extent permitted by the General Corporation Law of the State of Delaware, 
as the same exists or may hereafter be amended, a director of this Corporation shall not be liable 
to the Corporation or its stockholders for monetary damages for a breach of fiduciary duty as 
director. Any repeal or modification of this ARTICLE NINTH shall not adversely affect any 
right or protection of a director of the Corporation existing at the time of such repeal or 
modification.

ARTICLE TENTH: 

The Corporation may, to the fullest extent permitted by Section 145 of the General 
Corporation Law of the State of Delaware, as the same may be amended and supplemented from 
time to time, indemnify any and all persons whom it shall have power to indemnify under said 
section from and against any and all of the expenses, liabilities or other matters referred to in or 
covered by said section, and the indemnification provided for herein shall not be deemed 
exclusive of any other rights to which a person indemnified may be entitled under any Bylaw, 
agreement, vote of stockholders or disinterested directors or otherwise, both as to action in his 
official capacity and as to action in another capacity while holding such office, and shall 
continue as to a person who has ceased to be a director, officer, employee or agent and shall 
inure to the benefit of the heirs, executors and administrators of such a person. 

ARTICLE ELEVENTH: 

The Corporation expressly elects not to be governed by Section 203 of the General 
Corporation Law of the State of Delaware. 

ARTICLE TWELFTH: 

The Corporation reserves the right to amend, alter, change or repeal any provision 
contained in this certificate of incorporation in the manner now or hereafter prescribed herein 
and by the laws of the State of Delaware, and all rights conferred upon stockholders herein are 
granted subject to this reservation.
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I, the undersigned, being the sole incorporator hereinbefore named, for the purpose of 
forming a corporation pursuant to the General Corporation Law of the State of Delaware, do 
make and file this certificate, hereby declaring and certifying that the facts herein stated are true, 
and accordingly, have hereunto set my hand this 28th day of April, 2014. 

/s/ Donna M. McClurkin-Fletcher 
Donna M. McClurkin-Fletcher, Sole Incorporator
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Regulatory Commitments 

 

 

The Company and Parent agree (a) that the applications submitted to the Governmental Entities 

with respect to the Merger shall include the information concerning the Merger, the Company 

and its Subsidiaries and Parent and its Subsidiaries required by applicable Law, (b) that such 

applications and any amendments or supplements thereto shall include such agreements or 

commitments as the Company and Parent agree are advisable to obtain prompt approval of such 

applications, (c) that such applications and any amendments or supplements thereto submitted to 

the Delaware Public Service Commission, the District of Columbia Public Service Commission, 

the Maryland Public Service Commission and the New Jersey Board of Public Utilities 

(collectively, the “State Commissions”) shall include the commitments and agreements set forth 

below to the extent applicable to such jurisdictions and (d) that neither the Company nor Parent 

shall agree to, or accept, any additional or different agreements, commitments or conditions in 

connection with the Merger pursuant to any settlement or otherwise with any State Commission 

or any other Person without the prior written consent of the Company or Parent, as applicable, 

which consent shall not be unreasonably withheld, conditioned or delayed.   

 

 

1. Commitments Generally.  Parent affirms its support of each commitment set forth below 

that is made by the Company, Potomac Electric Power Company (“Pepco”), Delmarva 

Power & Light Company (“Delmarva Power”) or Atlantic City Electric Company 

(“ACE”), as applicable, and Parent commits to cooperate with and support the Company 

in fulfilling and causing each of Pepco, Delmarva Power and ACE to fulfill each such 

commitment following the consummation of the Merger. 

 

2. The Merger 

a. None of Pepco, Delmarva Power or ACE will seek to recover any acquisition 

premium or transaction costs in rates. 

b. None of Pepco, Delmarva Power or ACE will incur or assume any debt, including 

the provision of guarantees or collateral support, directly related to the Merger. 

 

3. Rates and Costs 

a. Pepco, Delmarva Power and ACE will collectively provide tangible customer 

benefits with an aggregate value of $100 million, calculated to be at least $50 per 

distribution customer of Pepco, Delmarva Power and ACE.  

 

4. Reliability; Quality of Service 

a. Each of Pepco, Delmarva Power and ACE commits to continue to implement its 

current plan to improve system reliability, and to improve upon each of their 

respective reliability targets.  In the event that system reliability does not achieve 

increased performance levels, each utility will propose to suffer financial 

penalties as will be described in the applications for approval of the Merger to the 

State Commissions.  

b. Each of Parent and the Company commits to cause Pepco to continue to 

implement its District of Columbia undergrounding project as currently planned. 
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5. Local Presence 

a. As detailed in the applications for approval of the Merger to State Commissions 

following completion of the Merger: 

i. The Company will maintain the headquarters of the the Company system, 

with appropriate levels of senior management, at Edison Place in the 

District of Columbia.   

ii. Pepco will maintain its local operational headquarters in the District of 

Columbia at Edison Place. 

iii. Delmarva Power will maintain in place the New Castle Regional Office 

(NCRO). 

iv. ACE will maintain in place the Atlantic Regional Office at Mays Landing. 

v. Exelon Board, Committee or Subsidiary Board meetings or Leadership 

meetings will be periodically held in the District of Columbia. 

 

6. Labor and Employees 

a. Each of Pepco, Delmarva Power and ACE will honor all existing collective 

bargaining agreements. 

b. Upon Approval of the transaction and for at least the first two years following 

consummation of the transaction,  Parent shall not permit a net reduction, due to 

involuntary attrition as a result of the transaction integration process, in the 

employment levels at Pepco, Delmarva Power or ACE and shall provide current 

and former employees at Pepco, Delmarva Power and ACE compensation and 

benefits that are at least as favorable in the aggregate as the compensation and 

benefits provided to those employees immediately before the date of the Merger 

Agreement. 

c. The Company and Pepco, Delmarva Power, and ACE will continue their 

commitments to workforce diversity.   

 

7. Supplier Diversity 

a. Each of Pepco, Delmarva Power and ACE will honor and maintain its 

commitment to existing supplier diversity programs.   

 

8. Low-Income Assistance 

a. Each of Pepco, Delmarva Power and ACE will maintain and promote programs 

that provide assistance to low-income customers. 

 

9. Charitable Contributions and Community Initiatives 

a. The Company and its subsidiaries will maintain aggregate charitable contributions 

and community support in the service territory of the Company system at 

Company’s and its subsidiaries’ 2013 levels, and continue such charitable 

contributions and community support at such levels for at least ten years 

following completion of the Merger, as will be described in more detail in the 

applications for approval of the Merger.  

 

10. Energy Efficiency 
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a. The Company and its subsidiaries will maintain and promote existing energy 

efficiency and demand response programs. 

 

11. Jurisdiction over Parent and its Affiliates 

a. Parent submits to the jurisdiction of each State Commission for all matters related 

to the Merger and the enforcement of these commitments. 

b. Parent submits to the jurisdiction of each applicable State Commission for matters 

relating to affiliate transactions between Pepco, Delmarva Power or ACE, as 

applicable on the one hand, and Parent and its other affiliates, on the other hand, 

and will cause each of its affiliates that supplies goods or services to Pepco, 

Delmarva Power or ACE to submit to the jurisdiction of each applicable State 

Commission for matters relating to the provision or cost of such goods or services 

to Pepco, Delmarva Power or ACE. 

 

12. Organization; Financial Integrity; Ring-Fencing  

a. Customers of Pepco, Delmarva Power and ACE will be protected from business 

and financial risk exposures associated with Parent’s unregulated operations and 

activities through appropriate ring fencing provisions involving the placement of a 

bankruptcy-remote special purpose entity as the Parent subsidiary holding the 

equity interests in the Company, as will be described in more detail in the 

applications for approval of the Merger. 

b. Parent and the Company will commit to implement the following ring-fencing 

arrangements for at least five years following completion of the Merger absent 

permission from the state commissions to act otherwise: 

i. Each of Pepco, Delmarva Power and ACE will maintain its separate 

existence and its separate franchises and privileges.   

ii. Each of Pepco, Delmarva Power and ACE will maintain separate books 

and records. 

iii. Each of Pepco, Delmarva Power and ACE will commit that all books and 

records of it pertaining to its operations in each of the jurisdictions in 

which it has regulated operations will be available for inspection and 

examination by each applicable State Commission with jurisdiction over 

such operations. 

iv. Each of Pepco, Delmarva Power and ACE will maintain separate debt so 

that none will be responsible for the debts of affiliated companies and 

preferred stock, if any, and will maintain its own corporate and debt credit 

rating as well as ratings for long-term debt and preferred stock. 

v. Maintenance of common equity ratio: 

 Pepco will maintain at least a common equity ratio consistent with 

the common equity ratios accepted in recent rate cases by the 

District of Columbia Public Service Commission and the Maryland 

Public Service Commission for Pepco. 

 Delmarva Power will maintain at least a common equity ratio 

consistent with the common equity ratios accepted in recent rate 

cases by the Delaware Public Service Commission and the 

Maryland Public Service Commission for Delmarva Power. 
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 ACE will maintain at least a common equity ratio consistent with 

the common equity ratios accepted in recent rate cases by the New 

Jersey Board of Public Utilities for ACE. 

 

13. Affiliate Transactions 

a. Parent commits to comply and to cause Pepco, Delmarva Power and ACE and 

other affiliates of Parent to comply with the statutes and regulations applicable to 

Pepco, Delmarva Power and ACE regarding affiliate transactions. 

b. Parent commits that each applicable State Commission may examine accounting 

records of its affiliates that are the basis for charges to Pepco, Delmarva Power or 

ACE to determine the reasonableness of allocation factors used by Parent to 

assign costs to Pepco, Delmarva Power and ACE and amounts subject to 

allocation and direct charges. 
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CERTIFICATE OF DESIGNATION 

 

OF 

 

SERIES A NON-VOTING NON-CONVERTIBLE PREFERRED STOCK 

 

OF 

 

PEPCO HOLDINGS, INC. 

 

______________________________ 

 

Pursuant to Section 151 of the  

General Corporation Law of the State of Delaware 

______________________________ 

 

 Pepco Holdings, Inc., a Delaware corporation (the “Company”), hereby certifies that: 

 

  1. The Restated Certificate of Incorporation of the Company (the “Certificate 

of Incorporation”) fixes the total number of shares of all classes of capital stock that the Company 

shall have the authority to issue at four hundred million (400,000,000) shares of common stock, par 

value $0.01 per share, and forty million (40,000,000) shares of preferred stock, par value $0.01 per 

share. 

 

  2. The Certificate of Incorporation expressly grants to the Board of Directors of 

the Company (the “Board of Directors”) authority to provide for the issuance of the shares of 

preferred stock in series, and to establish from time to time the number of shares to be included in 

each such series and to fix the designation, preferences, privileges, voting powers and other rights of 

the shares of each such series and the qualifications, limitations or restrictions thereon.   

 

  3. The following resolution was adopted by action duly taken by the Board of 

Directors on April 29, 2014: 

 

  RESOLVED, that, pursuant to Article IV, Section C, of the Restated Certificate of 

Incorporation of the Company, the Board hereby authorizes the issuance of the Preferred Stock and 

the designation, preferences, privileges, voting powers and other rights of the shares of such 

Preferred Stock and the qualifications, limitations or restrictions thereon are as set forth in the 

certificate of designations establishing the Preferred Stock (the “Certificate of Designations”): 

 



 

 
  

 
 

Section 1.  Designation. 
 

The designation of the series of preferred stock shall be “Series A Non-Voting Non-
Convertible Preferred Stock” (the “Series A Preferred Stock”).  Each share of Series A Preferred 
Stock shall be identical in all respects to every other share of Series A Preferred Stock.  Series A 
Preferred Stock will rank equally with Parity Stock, if any, will rank senior to Junior Stock and 
will rank junior to Senior Stock, if any, with respect to the distribution of assets in the event of 
any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the 
Company. 
 
Section 2.  Number of Shares. 
 

The number of authorized shares of Series A Preferred Stock shall be 18,000.  That 
number from time to time may be decreased (but not below the number of shares of Series A 
Preferred Stock then outstanding) by further resolution duly adopted by the Board of Directors, 
or any duly authorized committee thereof and by the filing of a certificate pursuant to the 
provisions of the General Corporation Law of the State of Delaware stating that such reduction 
has been so authorized.  The Company shall have the authority to issue fractional shares of 
Series A Preferred Stock.  Shares of Series A Preferred Stock that are redeemed, purchased or 
otherwise acquired by the Company shall be canceled and shall revert to authorized but unissued 
shares of preferred stock undesignated as to series. 
 
Section 3.  Definitions.  As used herein with respect to Series A Preferred Stock: 

 
“Affiliate” of any specified Person means any other Person directly or indirectly 

controlling or controlled by or under direct or indirect common control with such specified 
Person.  For the purposes of this definition, “control” when used with respect to any specified 
Person, means the power to direct the management and policies of such Person, directly or 
indirectly, whether through the ownership of voting securities, by contract or otherwise; and the 
terms “controlling” and “controlled” have meanings correlative to the foregoing. 

“Board of Directors” has the meaning set forth in the recitals above. 

“Business Day” means any weekday that is not a legal holiday in New York, New York 
and is not a day on which banking institutions in New York, New York are authorized or 
required by law or regulation to be closed. 

“Common Stock” means the common stock of the Company, par value $0.01 per share, 
or any other shares of the capital stock of the Company into which such shares of common stock 
shall be reclassified or changed. 

“Dividend Payment Date” has the meaning set forth in Section 4(a). 

“Dividend Period” has the meaning set forth in Section 4(a). 

“Dividend Record Date” has the meaning set forth in Section 4(a). 

“Holder” means the Person in whose name the shares of the Series A Preferred Stock are 
registered, which may be treated by the Company and, if applicable, any transfer agent, registrar 
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and paying agent as the absolute owner of the shares of Series A Preferred Stock for the purpose 
of making payment and for all other purposes. 

“Junior Stock” means the Common Stock and any other class or series of stock of the 
Company now existing or hereafter authorized over which Series A Preferred Stock has 
preference or priority in the payment of dividends or in the distribution of assets on any 
voluntary or involuntary liquidation, dissolution or winding up of the Company. 

“Liquidation Preference Amount” means $10,000. 

“Merger Agreement” means the Agreement and Plan of Merger, dated as of April 29, 
2014, by and among the Company, Exelon Corporation, a Pennsylvania corporation, and Purple 
Acquisition Corp., a Delaware corporation and wholly-owned subsidiary of Exelon Corporation. 

“Other Merger Agreement Termination Event” means any termination of the Merger 
Agreement that is not a Regulatory Termination (as such term is defined in the Merger 
Agreement). 

“Parity Stock” means any class or series of stock of the Company hereafter authorized 
that ranks equally with the Series A Preferred Stock in the payment of dividends and in the 
distribution of assets on any liquidation, dissolution or winding up of the Company.  

“Person” means a legal person, including any individual, corporation, estate, partnership, 
joint venture, association, joint-stock company, limited liability company or trust. 

“Redemption Event” has the meaning set forth in Section 4(a). 

“Regulatory Failure Merger Agreement Termination Event” means the occurrence of a 
Regulatory Termination (as such term is defined in the Merger Agreement). 

“Senior Stock” means any class or series of stock of the Company now existing or 
hereafter authorized which has preference or priority over the Series A Preferred Stock as to the 
payment of dividends or in the distribution of assets on any voluntary or involuntary liquidation, 
dissolution or winding up of the Company. 

“Series A Preferred Stock” has the meaning set forth in Section 1. 
 
Section 4.  Dividends. 
 

(a) Rate.  Holders shall be entitled to receive, if, as and when declared by the Board of 
Directors, or any duly authorized committee thereof, but only out of assets legally available 
therefor, cumulative, non-participating cash dividends on the Liquidation Preference Amount per 
share of Series A Preferred Stock at the rate per annum specified below, and no more, payable 
quarterly in arrears on March 31, June 30, September 30 and December 31 of each year; 
provided, however, if any such day is not a Business Day, then payment of any dividend 
otherwise payable on that date will be made on the next succeeding day that is a Business Day, 
unless that day falls in the next calendar year, in which case payment of such dividend will occur 
on the immediately preceding Business Day (in either case, without any interest or other 
payment in respect of such delay) (each such day on which dividends are payable a “Dividend 
Payment Date”).  The period from and including the date of issuance of the Series A Preferred 
Stock or any Dividend Payment Date to, but excluding, the next Dividend Payment Date is a 
“Dividend Period.”  Dividends on each share of Series A Preferred Stock will accrue daily on the 
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Liquidation Preference Amount per share (as from the date on which a Holder acquires such 
share of Series A Preferred Stock until the occurrence of a Regulatory Failure Merger Agreement 
Termination Event, an Other Merger Agreement Termination Event, or any redemption pursuant 
to Section 6(a)(i) (each, a “Redemption Event”) at a rate per annum equal to 0.1% (one-tenth of 
one percent).  If, on any Dividend Payment Date, the Company fails to pay dividends in respect 
of the Series A Preferred Stock equal to all dividends on the Series A Preferred Stock accrued 
but unpaid as of such date, the accrued but unpaid dividends on the Series A Preferred Stock 
shall nonetheless accumulate and compound (at a rate per annum equal to 0.1% (one-tenth of one 
percent)) on such Dividend Payment Date and shall remain accumulated, compounding 
dividends at such 0.1% rate, until paid pursuant hereto.  The record date for payment of 
dividends on the Series A Preferred Stock will be the fifteenth day of the calendar month in 
which the Dividend Payment Date falls or such other record date fixed by the Board of Directors, 
or any duly authorized committee thereof, that is not more than 30 nor less than 10 days prior to 
such Dividend Payment Date (each, a “Dividend Record Date”).  Any such day that is a 
Dividend Record Date will be a Dividend Record Date whether or not such day is a Business 
Day.  The amount of dividends payable will be computed on the basis of a 360 day year of 
twelve 30 day months. As from the date and time of a Redemption Event, any pending dividend 
payments in respect of the Series A Preferred Stock shall be canceled and no further dividends in 
respect of the Series A Preferred Stock shall be payable. 
 

(b) Priority of Dividends.  Such dividends payable in cash, stock or otherwise, as may 
be determined by the Board of Directors or a duly authorized committee thereof, may be 
declared and paid on any Senior Stock, Junior Stock and Parity Stock from time to time out of 
any assets legally available for such payment, and Holders will not be entitled to participate in 
those dividends.  Neither the declaration nor the paying by the Company of, nor the failure by 
the Company to declare or pay, dividends to the Holders of the Series A Preferred Stock shall be 
a pre-condition to, prohibit or otherwise have any effect on, the declaration or payment of any 
dividend in respect of any Senior Stock, Junior Stock or Parity Stock or any other class or series 
of authorized stock of the Company. 

 
Section 5.  Liquidation Rights. 
 

(a) Liquidation.  In the event of any voluntary or involuntary liquidation, dissolution or 
winding up of the affairs of the Company, Holders shall be entitled, out of assets legally 
available therefor, before any distribution or payment out of the assets of the Company may be 
made to or set aside for the holders of any Junior Stock and subject to the rights of the holders of 
any class or series of securities ranking senior to or on parity with Series A Preferred Stock upon 
liquidation and the rights of the Company’s depositors and other creditors, to receive in full a 
liquidating distribution in the amount of the Liquidation Preference Amount per share, plus any 
any unpaid accrued and accumulated dividends thereon from the last dividend payment date to, 
but excluding, the date of the liquidation, dissolution or winding up, if and to the extent declared.  
Holders shall not be entitled to any further payments in the event of any such voluntary or 
involuntary liquidation, dissolution or winding up of the affairs of the Company other than what 
is expressly provided for in this Section 5. 

(b) Partial Payment.  If the assets of the Company are not sufficient to pay in full the 
liquidation preference plus any dividends which have been declared but not yet paid to all 
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Holders and all holders of any Parity Stock, the amounts paid to the Holders and to the holders of 
all Parity Stock shall be pro rata in accordance with the respective aggregate liquidating 
distributions to which they would otherwise be entitled.  
 

(c) Residual Distributions.  If the respective aggregate liquidating distributions to which 
all Holders and all holders of any Parity Stock are entitled have been paid, the holders of Junior 
Stock shall be entitled to receive all remaining assets of the Company according to their 
respective rights and preferences.  
 

(d) Merger, Consolidation and Sale of Assets Not Liquidation.  For purposes of this 
Section 5, unless waived by Holders of a majority of the shares of Series A Preferred Stock, the 
sale, conveyance, exchange or transfer (for cash, shares of stock, securities or other 
consideration) of all or substantially all of the property and assets of the Company shall be 
deemed a voluntary or involuntary dissolution, liquidation or winding up of the affairs of the 
Company, and the merger, consolidation or any other business combination transaction of the 
Company into or with any other corporation or person or the merger, consolidation or any other 
business combination transaction of any other corporation or person into or with the Company 
other than the Merger contemplated by the Merger Agreement shall be deemed to be a voluntary 
or involuntary dissolution, liquidation or winding up of the affairs of the Company.  
 
Section 6.  Redemption. 
 

(a) Optional Redemption.   
 
(i)   Optional Redemption at Any Time.  The Company, at the option of its Board 

of Directors, or any duly authorized committee thereof, may, at any time, 
redeem out of funds legally available therefor, in whole or in part, the shares 
of Series A Preferred Stock at the time outstanding, upon notice given as 
provided in Section 6(c) below, at a redemption price equal to the Liquidation 
Preference Amount per share, plus any unpaid accrued and accumulated 
dividends thereon. 
 

(ii)       Optional Redemption in Connection with a Regulatory Failure Merger 
Agreement Termination Event.  In the event that a Regulatory Failure Merger 
Agreement Termination Event occurs, the Company, at the option of its Board 
of Directors, or any duly authorized committee thereof, may redeem all of the 
shares of Series A Preferred Stock at the time outstanding, which redemption 
shall be effective as of the time of such Regulatory Failure Merger Agreement 
Termination Event, at a redemption price equal to $0.01 per share.  As of the 
time of such Regulatory Failure Merger Agreement Termination Event, all of 
the shares of Series A Preferred Stock shall be considered redeemed and no 
longer outstanding.  For the avoidance of doubt, the delivery, pursuant to the 
Merger Agreement, of a notice of the Regulatory Termination (as such term is 
defined in the Merger Agreement) of the Merger Agreement shall be 
sufficient notice to the Holders of the redemption of the Series A Preferred 
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Stock pursuant to this Section 6(a)(ii) and shall be effective immediately upon 
delivery.   

 
(b) Mandatory Redemption in Connection with an Other Merger Agreement 

Termination Event.  In the event that an Other Merger Agreement Termination Event occurs, 
the Company shall promptly provide notice as contemplated by Section 6(c) below and redeem 
out of funds legally available therefor, in whole, the shares of Series A Preferred Stock at the 
time outstanding, at a redemption price equal to the Liquidation Preference Amount per share, 
plus any unpaid accrued and accumulated dividends thereon. 

 
(c) Notice of Redemption.  Notice of any redemption of shares of Series A Preferred 

Stock pursuant to Section 6(a)(i) or Section 6(b) shall be mailed by first class mail, postage 
prepaid, addressed to the Holders of such shares to be redeemed at their respective last addresses 
appearing on the stock register of the Company.  Such mailing shall be at least five business days 
and not more than 30 days before the date fixed for redemption.  Any notice mailed as provided 
in this Section 6(c) shall be conclusively presumed to have been duly given, whether or not the 
Holder receives such notice, but failure duly to give such notice by mail, or any defect in such 
notice or in the mailing thereof, to any Holder of shares of Series A Preferred Stock designated 
for redemption shall not affect the validity of the proceedings for the redemption of any other 
shares of Series A Preferred Stock.  Each notice shall state:   

 
(i) the redemption date; 
 
(ii) the number of shares of Series A Preferred Stock to be redeemed; 
 
(iii) the redemption price; 
 
(iv) the place or places where the certificates for such shares are to be surrendered 

for payment of the redemption price; and 
 
(v) that dividends on the shares to be redeemed will cease to accrue on the 

redemption date. 
 
Section 7.  Conversion Rights. 
 

Series A Preferred Stock shall not be convertible into Senior Stock, Junior Stock or any 
other security, and does not otherwise have any conversion rights. 
 
Section 8.  Voting Rights. 
 
 (a) Except as otherwise provided in Section 8(b) hereof or as otherwise required by 
law, the holders of Series A Preferred Stock shall have no right or power to vote on any matter 
submitted to a vote of stockholders.  
 
  (b)  The Company shall not (by amendment, merger, consolidation or otherwise), 
without the prior approval, by vote or written consent, of the holders of a majority of the Series 
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A Preferred Stock then outstanding, voting as a separate class, (i) increase the authorized number 
of shares of Series A Preferred Stock or (ii) amend or repeal the Certificate of Incorporation in 
any manner which adversely affects the rights, preferences or voting powers of the Series A 
Preferred Stock. 
 
Section 9.  Preemption. 
 

The Holders shall not have any rights of preemption. 
 
Section 10.  Rank. 
 

Notwithstanding anything set forth in the Certificate of Incorporation or this Certificate 
of Designation to the contrary, the Board of Directors, or any duly authorized committee thereof, 
without the vote of the Holders, may authorize and issue additional shares of Junior Stock, Parity 
Stock or any class or series of Senior Stock or any other securities ranking senior to the Series A 
Preferred Stock as to dividends and/or the distribution of assets upon any voluntary or 
involuntary liquidation, dissolution or winding up of the affairs of the Company.  
 
Section 11.  Repurchase. 
 

Subject to the limitations imposed herein, the Company may purchase and sell Series A 
Preferred Stock from time to time to such extent, in such manner, and upon such terms as the 
Board of Directors, or any other duly authorized committee thereof, may determine; provided, 
however, that the Company shall not use any of its funds for any such purchase when there are 
reasonable grounds to believe that the Company is, or by such purchase would be, rendered 
insolvent.  
 
Section 12.  Unissued or Reacquired Shares. 
 

Shares of Series A Preferred Stock not issued or which have been issued and redeemed or 
otherwise purchased or acquired by the Company shall be restored to the status of authorized but 
unissued shares of preferred stock without designation as to series.  
 
Section 13.  No Sinking Fund. 
 

Shares of Series A Preferred Stock are not subject to the operation of a sinking fund.  
 

Section 14.  Transfer Agent, Registrar and Paying Agent. 
 

The Company shall be the initial transfer agent, registrar and paying agent for the Series 
A Preferred Stock and may, at its discretion, appoint a substitute, transfer agent, registrar or 
paying agent, provided that the Company provides notice of such substitution by first-class mail, 
postage prepaid, to the Holders. 

 
Section 15.  Replacement Certificates.  
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If physical certificates are issued, the Company shall replace any mutilated certificate at 
the Holder’s expense upon surrender of that certificate to the Company.  The Company shall 
replace certificates that become destroyed, stolen or lost at the Holder’s expense upon delivery to 
the Company of satisfactory evidence that the certificate has been destroyed, stolen or lost, 
together with any indemnity that may be required by the Company.  

 

Section 16.  Transfer Taxes. 
 
The Company shall pay any and all stock transfer, documentary, stamp and similar taxes 

that may be payable in respect of any issuance or delivery of shares of Series A Preferred Stock 
or certificates representing such shares.  The Company shall not, however, be required to pay any 
such tax that may be payable in respect of any transfer involved in the issuance or delivery of 
shares of Series A Preferred Stock in a name other than that in which the shares of Series A 
Preferred Stock with respect to which such shares or other securities are issued or delivered were 
registered, or in respect of any payment to any Person other than a payment to the registered 
holder thereof, and shall not be required to make any such issuance, delivery or payment unless 
and until the Person otherwise entitled to such issuance, delivery or payment has paid to the 
Company the amount of any such tax or has established, to the satisfaction of the Company, that 
such tax has been paid or is not payable.  

 
Section 17.  Notices. 

 
All notices referred to herein shall be in writing, and, unless otherwise specified herein, 

all notices hereunder shall be deemed to have been given upon the earlier of receipt thereof or 
three Business Days after the mailing thereof if sent by registered or certified mail (unless first 
class mail shall be specifically permitted for such notice under the terms of this Certificate of 
Designation) with postage prepaid, addressed: (i) if to the Company, to its office at 701 Ninth 
Street, N.W., Washington, D.C. 20068 (Attention:  Corporate Secretary) or other agent of the 
Company designated as permitted by this Certificate of Designation or (ii) if to any Holder, to, 
10 S. Dearborn, Corporate Headquarters, 54th Floor, Chicago, IL 60603 (Attention:  General 
Counsel).  
 
Section 18.  Derivative Actions.   
 

The shares of Series A Preferred Stock shall not confer upon its Holders any right to 
bring derivative actions against or on behalf of the Company. 

 

Section 19.  Restrictions On Transfer. 
 

The Series A Preferred Stock is non-transferrable, except as expressly permitted 
pursuant to the redemption provisions of Section 6.  No Holder may offer, reoffer, sell, assign, 
transfer, pledge, encumber, hypothecate, grant or otherwise dispose of any of the shares of 
Series A Preferred Stock, and no Holder shall enter into any agreement to do any of the 
foregoing.  Any transfer or purported transfer of Series A Preferred Stock in violation of the 
foregoing restrictions shall be null, void and of no effect. 
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Section 20.  Other Rights. 

The shares of Series A Preferred Stock shall not have any powers, preferences or relative, 
participating, optional or other special rights, other than as specifically set forth herein or in the 
Certificate of Incorporation.
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IN WITNESS WHEREOF, this Certificate of Designation has been executed on behalf of the 
Company by its Chairman of the Board, President and Chief Executive Officer this 29th day of 
April, 2014. 

 
PEPCO HOLDINGS, INC.  

By: _______________________________________ 
Name: Joseph M. Rigby 
Title: Chairman of the Board, President and Chief Executive Officer 
 



Exhibit A 

 
  

 
 

FORM OF 
SERIES A NON-VOTING NON-CONVERTIBLE PREFERRED STOCK 

FACE OF SECURITY 

THIS SECURITY HAS NOT BEEN AND WILL NOT BE REGISTERED UNDER THE 
SECURITIES ACT OF 1933, AS AMENDED (TOGETHER WITH THE RULES AND REGULATIONS 
PROMULGATED THEREUNDER, THE “SECURITIES ACT”), OR THE SECURITIES LAWS OF ANY 
STATE OF THE UNITED STATES OR ANY OTHER JURISDICTION. 

THE SERIES A PREFERRED STOCK IS NON-TRANSFERRABLE, EXCEPT AS EXPRESSLY 
PERMITTED PURSUANT TO THE REDEMPTION PROVISIONS OF SECTION 6 OF THE 
CERTIFICATE OF DESIGNATION, AS THE SAME MAY BE AMENDED FROM TIME TO TIME.  NO 
HOLDER MAY OFFER, REOFFER, SELL, ASSIGN TRANSFER, PLEDGE, ENCUMBER, 
HYPOTHECATE, GRANT OR OTHERWISE DISPOSE OF ANY OF THE SHARES OF SERIES A 
PREFERRED STOCK, AND NO HOLDER SHALL ENTER INTO ANY AGREEMENT TO DO ANY OF 
THE FOREGOING.  ANY TRANSFER OR PURPORTED TRANSFER OF SERIES A PREFERRED 
STOCK IN VIOLATION OF THE FOREGOING RESTRICTIONS SHALL BE NULL, VOID AND OF 
NO EFFECT. 
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Certificate Number_______   Number of Shares of Series A Preferred Stock______ 
 
 

Series A Non-Voting Non-Convertible Preferred Stock 
(par value $0.01 per share) 

(liquidation preference U.S.$10,000 per share)  
of  

PEPCO HOLDINGS, INC. 

Pepco Holdings, Inc., a Delaware corporation (the “Company”), hereby certifies that [       ] (the “Holder”) 
is the registered owner of [      ] fully paid and non-assessable preferred shares of the Company designated the 
Series A Non-Voting Non-Convertible Preferred Stock, with a par value of $0.01 per share and a liquidation 
preference of U.S.$10,000 per share (the “Series A Preferred Stock”).  The Series A Preferred Stock is non-
transferrable, except as expressly permitted pursuant to the redemption provisions of Section 6 of the Certificate of 
Designation (as defined below).  No Holder may offer, reoffer, sell, assign, transfer, pledge, encumber, 
hypothecate, grant or otherwise dispose of any of the shares of Series A Preferred Stock, and no Holder shall enter 
into any agreement to do any of the foregoing.  Any transfer or purported transfer of Series A Preferred Stock in 
violation of the foregoing restrictions shall be null, void and of no effect.  The designations, rights, privileges, 
restrictions, preferences and other terms and provisions of the Series A Preferred Stock represented hereby are 
issued and shall in all respects be subject to the provisions of the Certificate of Designation dated April [29], 2014 
as the same may be amended from time to time (the “Certificate of Designation”). Capitalized terms used herein 
but not defined shall have the meaning given them in the Certificate of Designation.  The Company will provide a 
copy of the Certificate of Designation to a Holder without charge upon written request to the Company at its 
principal place of business. 

Reference is hereby made to select provisions of the Series A Preferred Stock set forth on the reverse 
hereof, and to the Certificate of Designation, which select provisions and the Certificate of Designation shall for 
all purposes have the same effect as if set forth at this place. 

Upon receipt of this certificate, the Holder is bound by the Certificate of Designation and is entitled to the 
benefits thereunder.  

 
IN WITNESS WHEREOF, this certificated has been executed on behalf of the Company by its [Title] this [29th] day 
of April, 2014. 

 
PEPCO HOLDINGS, INC.  

By: _______________________________________ 
Name: 
Title: 
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REVERSE OF SECURITY  

 Dividends on each share of Series A Preferred Stock shall be payable at the rate provided in the Certificate 
of Designation. 

 The shares of Series A Preferred Stock are not convertible into any other securities and bear no other 
conversion rights.  

 The shares of Series A Preferred Stock shall be redeemable at option of the Company in the manner and 
accordance with the terms set forth in the Certificate of Designation. 

 The shares of Series A Preferred Stock are subject to mandatory redemption by the Company in the 
manner and accordance with the terms set forth in the Certificate of Designation. 

 The Series A Preferred Stock is non-transferrable, except as expressly permitted pursuant to the 
redemption provisions of Section 6 of the Certificate of Designation.  No Holder may offer, reoffer, sell, assign, 
transfer, pledge, encumber, hypothecate, grant or otherwise dispose of any of the shares of Series A Preferred 
Stock, and no Holder shall enter into any agreement to do any of the foregoing.  Any transfer or purported transfer 
of Series A Preferred Stock in violation of the foregoing restrictions shall be null, void and of no effect.   

 The shares of Series A Preferred Stock shall not have voting rights or consent rights on any matter except 
in each case as required by Delaware law. 

 The shares of Series A Preferred Stock shall not confer upon its Holders any right to bring derivative 
actions against or on behalf of the Company. 

The Company shall furnish without charge to each holder who so requests the powers, designations, 
preferences and relative, participating, optional or other special rights of each class or series of share capital issued 
by the Company and the qualifications, limitations or restrictions of such preferences and/or rights.  
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Exhibit J:  Facts Relied upon to Demonstrate Consistency with Public Interest 
 

The facts relied upon to show that the Transaction is consistent with the public interest 

are set forth in Part IV of the Application and in the following affidavit of Julie Solomon. 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 
Exelon Corporation ) 

 Docket No. EC14-__-000  ) 
Pepco Holdings, Inc. ) 

 
 

AFFIDAVIT OF JULIE R. SOLOMON 

INTRODUCTION 

My name is Julie R. Solomon.  I am a Managing Director at Navigant Consulting, Inc. 

(“Navigant Consulting”).  My business address is 1200 19th Street, N.W., Suite 700, Washington, 

DC 20036.  A large portion of my consulting activities involves electric utility industry 

restructuring and the transition from regulation to competition.  I have been involved extensively 

in consulting on market power issues concerning mergers, other asset transactions, and market 

rate applications.  I have filed a number of affidavits before the Federal Energy Regulatory 

Commission (“FERC” or “Commission”) in connection with electric utility mergers, the 

purchase and sale of jurisdictional assets, applications for market-based rates, and triennial 

updates.  My resume is included as Exhibit J-2. 

I am submitting this affidavit on behalf of Exelon Corporation (“Exelon”) and all its 

jurisdictional public utilities,1 and Pepco Holdings, Inc. (“PHI”) and all its jurisdictional public 

utilities2 (collectively, the “Applicants”) in connection with their application for approval 

pursuant to Section 203 of the Federal Power Act for Exelon’s proposed acquisition of PHI (the 

“Merger”).  Specifically, I have been asked to evaluate the potential competitive impact of the 

Merger on relevant electricity markets.  

1  These include, among others, PECO Energy Company (“PECO”), Commonwealth Edison Company (“ComEd”), 
Baltimore Gas and Electric (“BGE”), and Exelon Generation Company, LLC (“Exelon Generation”).  A complete 
list of Exelon’s jurisdictional utilities is provided in the Applicants’ Section 203 application. 

2  These include, among others, Potomac Electric Power Company (“Pepco”), Delmarva Power & Light Company 
(“DPL”), and Atlantic City Electric Company (“ACE”).  A complete list of PHI’s jurisdictional utilities is 
provided in the Applicants’ Section 203 application. 
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The primary focus of my affidavit is on potential horizontal market power effects, i.e., 

those potentially arising from the combination of the electric generating assets owned or 

controlled by Exelon and its affiliates with those owned or controlled by PHI and its affiliates.  I 

also address vertical issues and potential barriers to entry.   

Based upon the analyses I have conducted, detailed below, I conclude that the Merger 

will not adversely affect competition. 

DESCRIPTION OF APPLICANTS  

A complete description of Exelon and PHI and their relevant subsidiaries is included in 

the Application.  I include below an abbreviated description that provides the background 

necessary to place my analysis in context. 

Exelon 

Exelon, a public utility holding company, is the parent corporation of inter alia PECO, 

ComEd, BGE and Exelon Generation.   

Exelon Generation is a public utility that owns and operates electric generating facilities 

and engages in wholesale power and energy marketing and trading operations in the United 

States pursuant to Commission-approved market-based rate authority.  All of the ownership 

interests in Exelon Generation are indirectly held by Exelon.  Exelon Generation, through its 

subsidiaries, owns or controls approximately 45,000 MW of generation.  About 26,000 MW of 

affiliated generation (including generation controlled under long-term contract) is located in PJM 

Interconnection L.L.C. (“PJM”).  Exelon Generation also owns or contracts for generation in 

New York Independent System Operator, Inc. (“NYISO”), Midcontinent Independent 

Transmission System Operator, Inc. (“MISO”), ISO New England Inc. (“ISO-NE”), Electric 

Reliability Council of Texas, Inc. (“ERCOT”), the Southwest Power Pool, Inc. (“SPP”), Western 

Electricity Coordinating Council (“WECC”), as well as in a few other markets.  Exelon’s 

generation in PJM and relevant first-tier markets is detailed in Exhibit J-3.   

Exelon’s energy delivery business consists of the regulated sale of electricity and 

distribution services by ComEd in northern Illinois, PECO in southeastern Pennsylvania 
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(Philadelphia) and BGE in the City of Baltimore and counties in central Maryland.  None of 

ComEd, PECO or BGE owns or controls generation.  Each is an owner of transmission assets 

operationally controlled by PJM and regulated under the PJM tariff.  In addition, PECO and 

BGE are engaged in the regulated sale of natural gas and distribution services in the 

Pennsylvania counties surrounding Philadelphia, and Baltimore and surrounding counties, 

respectively.  Neither PECO nor BGE nor any other Exelon affiliate owns any interstate gas 

transmission facilities or gas supplies.  As local gas distribution companies, PECO and BGE 

have long-term transportation and storage contracts on interstate pipelines.  PECO and BGE also 

own liquefied natural gas (“LNG”) storage and propane air storage facilities that provide peaking 

capability for their customers. 

PHI 

PHI is a public utility holding company with several operating subsidiaries.  Pepco is a 

regulated electric transmission and distribution company serving the District of Columbia and 

parts of Maryland.  ACE is a regulated transmission and distribution electric utility that serves 

retail customers in southern New Jersey.  DPL is a regulated transmission and distribution 

electric and gas utility that serves retail customers in most of Delaware and parts of northeastern 

Maryland and the Eastern Shore of Maryland.  

Subsidiaries of Pepco Energy Services, Inc. (“PES”) include Potomac Power Resources, 

LLC (which owned two generating plants in the District of Columbia, both of which were retired 

in mid-2012); Eastern Landfill Gas, LLC (through which PES owns a majority interest in a small 

landfill gas project in Maryland); Fauquier Landfill Gas, LLC (through which PES owns a 

majority interest in a small landfill gas project in Virginia); and Bethlehem Renewable Energy, 

LLC (through which PES owns a majority interest in a small landfill gas project in 

Pennsylvania).  Exhibit J-4 details the operational generation owned by PHI in PJM, which 

consists of only 10 MW relating to the landfill gas projects, plus 7 MW of “behind-the-meter” or 

“net-metered” generation. 

PHI’s affiliates also have some long-term power purchase agreements (“PPAs”) that are 

reflected in Exhibit J-4.  However, as I detail below, none of these agreements confers control to 

PHI or its affiliates and are therefore not attributed to PHI in my analysis.   
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None of Pepco, ACE and DPL owns or controls generation.  Each owns transmission 

assets operationally controlled by PJM and regulated under the PJM tariff.  No PHI affiliate 

owns any interstate gas transmission facilities or gas supplies.  DPL owns an LNG facility and 

has some long-term transportation and storage contracts on interstate pipelines, which it relies on 

to meet its retail gas distribution obligations.  

IMPACT OF THE TRANSACTION ON COMPETITION 

The following describes my analysis and conclusions for the relevant products and 

markets.  My analysis is conducted in the context of the Commission’s orders governing 

mergers, specifically Order No. 592,3 the Commission’s “Merger Policy Statement,” and the 

Commission’s Revised Filing Requirements Under Part 33 of the Commission’s Regulations.4  

Both the Merger Policy Statement and the Commission’s Revised Filing Requirements provide 

that a screen analysis (or filing of the data needed for the screen analysis) is not required where 

applicants do not sell products in the same geographic markets or the extent of their business 

transactions in the same geographic markets is de minimis.5   

Horizontal Market Power 

Consistent with the guidance in the Merger Policy Statement and Order No. 642, I 

examined the relevant markets in which Exelon and its affiliates and PHI and its affiliates own or 

control generation.  The only relevant markets are PJM and its relevant submarkets, where the 

3  Inquiry Concerning the Comm’n’s Merger Policy Statement Under the Federal Power Act, Policy Statement, 
Order No. 592, FERC Stats. & Regs. ¶ 31,044 (1996) (“Merger Policy Statement” or “Order No. 592”), order 
on reconsideration, 79 FERC ¶ 61,321 (1997). 

4  Revised Filing Requirements Under Part 33 of the Comm’n’s Regulations, FERC Stats. & Regs. ¶ 31,111 (2000) 
(“Order No. 642”), order on reh’g, 94 FERC ¶ 61,289 (2001). 

5  Order No. 592 at 30,113 provides: “[I]t will not be necessary for the merger applicants to perform the screen 
analysis or file the data needed for the screen analysis in cases where the merging firms do not have facilities or 
sell relevant products in common geographic markets.  In these cases, the proposed merger will not have an 
adverse competitive impact (i.e., there can be no increase in the applicants' market power unless they are selling 
relevant products in the same geographic markets) so there is no need for a detailed data analysis.”   

The Commission’s regulations provide that a Competitive Analysis Screen need not be filed if the applicant 
“[a]ffirmatively demonstrates that the merging entities do not currently conduct business in the same geographic 
markets or that the extent of the business transactions in the same geographic markets is de minimis.” 18 C.F.R. 
§33.3(a)(2)(i). 
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Applicants both own generation.  There are no geographic markets outside PJM affected by the 

Merger. 

Energy Markets 

Exelon owns or controls approximately 26,000 MW of generation in PJM.  PHI owns or 

controls only 10 MW of generation in PJM.  Table 1 below identifies the location of Applicants’ 

generation within PJM, and within the three relevant geographic submarkets previously deemed 

relevant by the Commission.  Details are provided in Exhibit J-3 (Exelon) and Exhibit J-4 

(PHI).6   

Table 1:  Summary of Generation (Owned or Controlled) by Exelon and PHI in PJM  
(Summer MW) 

Market or 
Submarket Exelon PHI 

PJM East 7,232 0 
5004/5005 12,674 15 
AP South 12,674 17 
Total PJM 25,740 17 

There is no adverse horizontal market effect of the proposed Merger on PJM energy 

markets resulting from the combination of generation, and the “extent of the business 

transactions in the same geographic markets is de minimis.”7  Exelon’s ownership or control of 

approximately 26,000 MW of generation relative to the approximately 183,000 MW of installed 

capacity in PJM8 represents a 14.1 percent share.  PHI’s 17 MW represents only 0.01 percent of 

installed capacity in PJM.  Thus, the change in the Herfindahl-Hirschman Index (“HHI”) is less 

than one point,9 as shown in Table 2 below.  Likewise, as also shown in Table 2 below, the HHI 

6  Applicants’ data reflect a small amount of “behind-the-meter” and “net-metered” generation (28 MW for Exelon 
and 7 MW for PHI).  It is conservative to include this generation because it may not participate directly in the PJM 
market or may do so only when the output is not consumed on-site.  I note that market metrics (e.g., installed 
capacity in PJM) typically do not reflect such generation. 

7 See 18 C.F.R. § 33.3(a)(2)(i). 
8  Q1 State of the Market Report for PJM 2014, Monitoring Analytics, LLC, March 15, 2014 at Table 1-1, installed 

capacity as of 03/31/2014. 
 http://www.monitoringanalytics.com/reports/PJM_State_of_the_Market/2014/2014q1-som-pjm.pdf. 
9  This is calculated using the “2ab” method.  The market share of company “a” and the market share of company 

“b” contribute a2+b2 to the HHI calculation pre-transaction and (a+b)2 post-transaction.  Because (a+b)2 = a2 + b2 + 
2ab, subtracting the pre-transaction a2+b2 yields 2ab as the calculation of the HHI change.   
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changes in the PJM East, 5004/5005 or AP South submarkets are no more than one point.  Thus, 

this 2ab analysis demonstrates that the Transaction has a very small effect on market 

concentration and therefore no further analysis is required.10
 

Table 2:  Effect of Merger in PJM and Submarkets 

 PJM PJM East 5004/5005 AP South 

 
MW 

Market 
Share MW 

Market 
Share MW 

Market 
Share MW 

Market 
Share 

Exelon  25,740 14.07% 7,232 20.94% 12,674 20.81% 12,674 14.94% 
PHI 17 0.01% 0 0.00% 15 0.02% 17 0.02% 
Total Installed Capacity 182,894 100.0% 34,543 100.0% 60,911 100.0% 84,806 100.0% 
HHI Change (2ab) 0.26 0 1 0.59 

The PJM energy market overall has been found by the PJM independent market monitor to 

be moderately concentrated.11  The Commission previously has found the submarkets to be at most 

moderately concentrated.12  

In addition to its 17 MW of owned generation, PHI affiliates have a number of PPAs, as 

reflected in Exhibit J-4.  Because these PPAs do not confer control to PHI, they are not relevant to 

my horizontal competition analysis.   

Specifically, ACE has PPAs with three generators that are Qualifying Facilities (“QFs”) 

under the Public Utility Regulatory Policies Act of 1978 (“PURPA”):  Covanta Delaware Valley 

Chambers Cogeneration, and Logan Generating. These contracts obligate ACE to pay the 

generators for specified amounts of energy at a specified price, and the costs are recovered from 

ACE’s retail customers.  ACE bids the energy into the PJM market at or below the units’ marginal 

costs and credits retail customers for all energy revenues received by ACE from PJM.    

10  See The AES Corporation, 137 FERC ¶ 61,122 at P 24 (2011); SUEZ Energy North America, Inc., 125 FERC ¶ 
61,188 (2008), MidAmerican Energy Holdings Company, 113 FERC ¶ 61,298 (2005) and Union Electric 
Company, 114 FERC ¶ 61,255 (2006).  See, also, Northern States Power Company – Minnesota, 147 FERC ¶ 
62,003 at page 4 and note 3 (2014). 

11  Q1 State of the Market Report for PJM 2014, Monitoring Analytics, LLC, March 15, 2014 at 12. 
12  Exelon Corporation, 138 FERC 61,167 (2012) at PP 98-100. 
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ACE thus does not control the generating units, and cannot withhold the output of the units 

from the market.  Further, because ACE credits all revenues received from PJM to its retail 

customers, it does not benefit from any increase in the market price of energy in PJM. 

In addition, DPL has PPAs with three wind generators:  AES Armenia Mountain, Roth 

Rock and Chestnut Flats.  Each of these is a fixed-price, must-run contract, bid into the PJM 

market by the unit owners, not DPL.  DPL has no ability to withhold this generation.  Any revenue 

above the contract price is passed on to DPL retail ratepayers.   

None of the foregoing PPAs has been considered under PHI’s control for purposes of its 

market-based rate filings, and therefore have not been reflected in PHI’s “asset appendix” filed 

with the Commission as part of PHI’s compliance filings under section 205.13  Correspondingly, 

each of the generation owners has reported the relevant generation as under its control in their filed 

asset appendix.14 

Based on the analyses presented above, there is no adverse competitive effect of the Merger 

on PJM energy markets. 

Capacity Market 

There also are no concerns raised in the PJM Reliability Pricing Mechanism (“RPM”) 

capacity market.  Based on the recently-reported results for the 2017/2018 auction, there was a 

single RTO-wide resource clearing price, with the exception of the PSEG Local Deliverability 

13  Consistent with these facts, I did not include these PPAs as under PHI’s control in my 2010 and 2013 triennial 
market-based rate analyses on behalf of PHI and its affiliates.  See Triennial Market-Based Rate Update Filing for 
PHI Entities, Docket No. ER10-2997-003 et al., December 20, 2013; and Triennial Market-Based Rate Update 
Filing for PHI Entities, Docket No. ER96-1361-018 et al., December 27, 2010. 

14  See Brooklyn Navy Yard Cogeneration Partners, L.P., Notice of Non-Material Change in Status, Docket No. 
ER10-3193-003 et al. (reporting for Chambers Cogeneration, Limited Partnership and Logan Generating 
Company, L.P.), March 31, 2014; Camden County Energy Recovery Associates, L.P., Notice of Change in Status, 
Docket No. ER12-1195-001 et al. (reporting for Covanta Delaware Valley, L.P.), September 18, 2013; AES 
Alamitos, LLC, Triennial Market Power Analysis for Northeast Region, Docket No. ER10-3145-005 et al. 
(reporting for AES Armenia Mountain Wind, LLC), December 26, 2013; Synergics Roth Rock Wind Energy, 
LLC, Notice of Non-Material Change in Status, Docket No. ER11-2635-001 et al., August 1, 2011; and EDF 
Trading North America, LLC, Notice of Non-Material Change in Status (reporting for Chestnut Flats Lessee, 
LLC), Docket No. ER10-2794-014, August 12, 2013. 
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Area (“LDA”).15  While Exelon owns a share of the Salem plant in the PSEG LDA, PHI does not 

own any generation there, and did not offer any demand response (“DR”) or energy efficiency 

(“EE”) supply into the PSEG LDA.  Thus, the only relevant capacity market is for the RTO 

market, and my analysis is presented in Table 3 below.16 The table also reflects DR and EE 

offers by Exelon and PHI.  As shown, on the basis of this conservative calculation, Exelon’s 

share of the Total Eligible RPM Capacity Offered is 13.7 percent, and PHI’s is 0.37 percent.  

The HHI change is only 10 points, clearly indicating a lack of competitive concern.  See Table 3 

below.     

Table 3:  Effect of Merger in RPM Market (RTO-Wide, 2017/2018 Auction) 
(Capacity in MW) 

 
MW 

Market 
Share 

Exelon 25,758 13.74% 
PHI 710 0.38% 
Total Eligible RPM Capacity Offered 187,474  
HHI Change 10 

 

Ancillary Services Markets 

The proposed Merger does not raise competitive concerns in any relevant PJM ancillary 

services markets.  Because PHI owns or controls a trivial amount of generation in PJM, there can 

be no material effect on ancillary services markets.   

Vertical Market Power 

The Transaction does not raise any competitive concerns with regard to vertical market 

power.  The potential vertical market power concerns involve control over electric transmission, 

fuel transportation facilities, fuel supplies or generating sites.   

15  2017/2018 Base Residual Auction Report, http://www.pjm.com/~/media/markets-ops/rpm/rpm-auction-info/2017-
2018-base-residual-auction-report.ashx. 

16  Applicants’ generation in the RPM market is based on ICAP ratings rather than at UCAP ratings (that incorporate 
forced outages) reflected in the market-wide data.  This treatment is conservative in the context of the analysis 
presented here, because ICAP (assigned to Applicants) is higher than UCAP (used for total generation).  Market 
data are from Base Residual Auction Report, Table 5. 
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Transmission 

Both Exelon’s and PHI’s transmission systems are controlled by PJM and subject to the 

PJM tariff, so there are no vertical concerns in that respect.   

Fuel and Fuel Transportation 

Neither Exelon nor PHI owns any interstate gas transmission pipelines.  Their affiliates 

(PECO, BGE and DPL) operate intrastate natural gas distribution systems, but only a de minimis 

amount of non-affiliated gas-fired generation is served off Exelon’s local gas distribution 

companies and none off of the DPL system.17  The utilities also own LNG storage and/or 

propane air storage facilities that provide peak supply capabilities for their retail gas customers.  

Each of these utilities is highly regulated by the respective state public utility commissions, 

which impose open access distribution requirements that ensure service to new customers, 

including gas-fired generators seeking to interconnect with the respective distribution systems.  

New generation also can, and is likely to, be sited to connect directly to an interstate transmission 

pipeline system and thus bypass the PECO, BGE or DPL local gas distribution systems.  Further, 

Applicants’ contractual rights on interstate pipelines into, and natural gas storage in, the relevant 

market areas are small relative to total capacity.    

PECO, BGE and DPL each have firm transportation contracts on interstate pipelines as 

well as storage entitlements.  Such contracts are necessary to ensure delivery of natural gas for 

supply to their retail customers.  Other Exelon affiliates also have some contracts in connection 

with their competitive wholesale and retail activities or for supply natural gas to owned or 

controlled gas-fired generation.   

The Commission has stated that a necessary condition for a merger to cause a vertical 

concern is that both the upstream (e.g., gas transportation) and downstream (electricity) markets 

are highly concentrated.18  The relevance of the Commission’s analysis in the circumstance of 

17  The only natural gas-fired generation located in DPL’s gas distribution service territory is Calpine generation 
served from a lateral (owned 90 percent by Calpine) connected to an interstate natural gas pipeline and two Bloom 
Energy fuel cell facilities served under a DPL retail rate schedule. 

18  “[H]ighly concentrated upstream and downstream markets are necessary, but not sufficient, conditions for a 
vertical foreclosure strategy to be effective.” Order No. 642, FERC Stats. & Regs. ¶ 31,311 at 31,911.  “A vertical 
merger can create or enhance the incentive and ability of the merged firm to adversely affect electricity prices or 
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this Merger is limited (i.e., the Commission’s analytical approach typically is more relevant in 

the context of a so-called convergence merger (between electric utilities and fuel supply or fuel 

transportation companies), not where, as here, the merger simply involves local gas distribution 

businesses with relatively limited service territories).  As with the horizontal market screen 

analysis, however, the vertical screens are not required to be completed (i.e., are subject to a de 

minimis exception) if the applicants “currently do not provide inputs to electricity products (i.e., 

upstream relevant products) and electricity products (i.e., downstream relevant products) in the 

same geographic markets or that the extent of the business transactions in the same geographic 

market is de minimis,” or “[t]he extent of the upstream relevant products currently provided by 

the merging entities is used to produce a de minimis amount of the relevant downstream products 

in the relevant destination markets.”19   

Within PJM and the relevant submarkets considered for purposes of my horizontal 

market power analysis, Applicants clearly own no upstream relevant products, and their 

contractual entitlements are quite small relative to total capacity.  As shown in Exhibit J-5, 

Exelon and PHI’s long-term firm transportation contracts combined represent only 6 percent of 

deliverability capacity into PJM, and about 7-8 percent into the AP South and 5004/5005 

submarkets.20  PHI’s share is less than one percent in each of these markets.  These pipeline 

rights are primarily dedicated to serving gas distribution customers.  Likewise, Applicants’ 

output in the downstream market by raising rivals’ input costs if market power could be exercised in both the 
upstream and downstream geographic markets.”  Id. at 31,904.  This was confirmed in Commission orders.  See, 
e.g., Energy East Corp., 96 FERC ¶ 61,322 at 62,229 (2001) (“Applicants correctly conclude that because they 
have shown that the downstream markets are not highly concentrated, there is no concern about foreclosure or 
raising rivals’ costs in this case.” (footnote omitted)).  

19  18 CFR § 33.4(a)(2). 
20  For purposes of the analysis of PJM, I included pipeline capacity into only Delaware, Maryland, New Jersey, 

Ohio, Pennsylvania, Virginia, West Virginia and the District of Columbia from outside of these states.  I excluded 
capacity into other states that are only partially of PJM (i.e., Illinois, Indiana, Kentucky, Michigan, North Carolina, 
and Tennessee).  For the AP South submarket, I included capacity into Delaware, Maryland, New Jersey, 
Pennsylvania, Virginia and the District of Columbia from outside of those states.  For the 5004/5005 submarket, I 
used the same state data as for the AP South submarket but eliminated Virginia.  See Interstate Pipeline Capacity 
on a State-to-State Level,  
http://www.eia.doe.gov/pub/oil_gas/natural_gas/analysis_publications/ngpipeline/StatetoState.xls. 
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combined share of storage capacity in PJM is small, about 2.5 percent.21  These small shares 

support a determination that there is no need to conduct a vertical analysis screen.22   

There are no other barriers to entry that raise concerns, and there is nothing about the 

Merger that would call into question the continuing validity of the Commission’s presumption 

that long-term markets are competitive.23  Applicants have no unique control of available 

generation sites.  Their combined service territories are small relative to the very large PJM 

footprint24 with many possible generating sites.  Entrants do not need to locate new facilities in 

Applicants’ service areas or connect to their local gas distribution or transmission systems.  In 

any event, PJM controls the interconnection process for new generation to be connected to 

transmission systems. 

The entry of new generation into PJM and its ownership by numerous independent 

entities shows that entry is not constrained.  There is more than 60,000 MW of generation in the 

PJM interconnection queue, including 15,000 MW under construction.25  Almost 6,600 MW of 

new generation (including uprates at existing facilities) were offered into the 2017/2018 Base 

Residual Auction.26 

Thus, none of the vertical concerns that the Commission typically considers exists with 

respect to the Merger.  Hence, the Merger will not create or enhance vertical market power. 

21  For purposes of the storage capacity analysis, I defined PJM to include storage in Maryland, Ohio, Pennsylvania, 
Virginia and West Virginia.  This scope is consistent with my pipeline capacity analysis for PJM, given that there 
are no storage fields in Delaware or New Jersey.  I did not attempt to determine shares of storage capacity in PJM 
submarkets that are a subset of these states.   

22  In the Exelon-Constellation merger, the Commission concluded that “the combination of natural gas distribution 
and generation assets…will not harm competition because Applicants will control a relatively small amount of 
natural gas deliverable capacity and storage.”  Exelon Corp. 138 FERC 61,167 at P 113 (2012).  The addition of 
PHI’s gas transportation and storage contracts account for the addition of only a one percent share. 

23 Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Public 
Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, FERC Stats. & 
Regs. ¶ 31,036 at 31,649 n.86 (1996) (citation omitted). 

24  PJM covers 243,417 square miles.  The combined service territories of PECO, ComEd and BGE cover about 
15,800 square miles, and PHI about 8,300 square miles.  Thus, Applicants’ combined service territories account 
for less than 10 percent of PJM’s overall geographic footprint. 

25  Q1 State of the Market Report for PJM 2014, Monitoring Analytics, LLC, March 15, 2014, Tables 12-2 and 12-4. 
 http://www.monitoringanalytics.com/reports/PJM_State_of_the_Market/2014/2014q1-som-pjm.pdf. 
26  2017/2018 Base Residual Auction Report, page 29.   
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CONCLUSION 

The market power analyses discussed herein demonstrate that the Merger will not have 

anti-competitive effects in any relevant market.  
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Julie R. Solomon 
Managing Director 

Navigant Consulting 
Suite 700 
1200 19th Street NW 
Washington, DC  20036 
Tel:  202-481-8492 
Fax: 202 973-2401 
 
julie.solomon@navigant.com 

Professional History 

 Managing Director, Navigant 
Consulting - 2010-Present 

 Vice President, Charles River 
Associates - 2001-2010 

 Senior Vice President, Putnam, 
Hayes and Bartlett, Inc. and PHB 
Hagler Bailly, Inc., Washington, DC - 
1986-2000 

 Economist, Economic Consulting 
Services, Inc., Washington, DC - 
1979-1986 

 Economist, U.S. Department of 
Labor, Washington, DC - 1976-1979 

Education 

 M.B.A. Finance, The Wharton School 
University of Pennsylvania 

 B.A. Economics, Connecticut College 

Testimony 

 Written testimony provided in more 
than 150 regulatory proceedings  

Julie R. Solomon 

Julie Solomon is a Managing Director at Navigant Consulting, Inc. in 

the Energy Practice’s Power Systems, Markets & Pricing group.  She 

has more than 20 years of consulting experience, specializing in the 

areas of regulatory and utility economics, financial analysis and 

business valuation.  Ms. Solomon has participated in analysis of 

proposed regulatory reforms, supply options and utility industry 

restructuring in the gas and electric industries.  She also has advised 

utility clients in corporate strategy and corporate restructuring, and 

consulted to legal counsel on a variety of litigation and regulatory 

matters, including antitrust litigation and contract disputes.  She has 

filed testimony in numerous proceedings before the Federal Energy 

Regulatory Commission.  Much of her current practice focuses on 

regulatory and market power issues concerning mergers and 

acquisitions and compliance filings in the electricity market. 

 

» Advised clients in the electric and gas utility industry on 

competition issues, including the impact of mergers on competition.  

Directed a large number of analytic studies relating to obtaining 

merger approval from regulatory authorities. 

» Advised clients in the electric utility industry on 

restructuring strategies, including potential mergers and acquisitions, 

functional unbundling and cost savings. 

» Consulted in the electric and gas utility industries in a variety 

of regulatory and competition matters, including rate proceedings, 

prudence reviews, proposed regulatory reforms, analysis of supply 

options, privatization and restructuring. 

» Advised utility and non‐utility clients on many aspects of the competitive independent power 

industry, including strategic and financial consulting assignments. 

» Consulted legal counsel on a variety of litigation matters, including the development of expert 

testimony on liability issues and the calculation of damages in a variety of industries. 

» Provided strategic and economic analyses for clients in trade regulatory proceedings such as 

dumping and subsidies. 

» Provided financial and business valuation analyses in a number of transactions, including fair 

market value for taxation purposes and valuation of family‐owned businesses. 
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Professional Experience 

Electric and Gas Utilities 

Mergers and Acquisitions (Market Power and Competition Issues) 

» Advised clients and conducted analytic studies in connection with a large number of major 

electric and electric‐gas mergers and asset transactions of regulated companies.  Provided 

testimony to FERC for a number of these types of transactions.  

» Advised clients and provided confidential pre‐screening analyses for potential mergers and 

acquisitions. 

» Conducted numerous analytic studies in connection with FERC market‐based rate applications 

and compliance filings for electricity sellers.  Provided testimony to FERC for a number of these 

types of transactions. 

» Conducted numerous analytic studies in connection with FERC market‐based rate applications 

and compliance filings for gas storage facilities.  Provided testimony to FERC for a number of 

these types of transactions. 

Utility Restructuring and Stranded Cost 

» Conducted analytic studies and provided litigation support in connection with state stranded 

cost proceedings in Ohio (Cincinnati Gas & Electric and Dayton Power & Light); West Virginia 

(Monongahela Power and Potomac Edison); Maryland (Potomac Edison) and Pennsylvania (West 

Penn Power).  

» Provided analytic support evaluating the benefits of Public Service of Colorado’s proposed DC 

transmission line between Colorado and Kansas in support of a regulatory proceeding. 

» Assisted in studies relating to privatization of the electricity industry in the United Kingdom, 

including development of a computer model to simulate electricity dispatch and project future 

prices, capacity needs and utility revenues under various scenarios.  During temporary 

assignment to London office. 

» Participated in antitrust litigation involving a utility and a cogenerator, including preparation of 

an expert report on liability and damage issues, preparation of expert witnesses for deposition, 

and assistance in preparation for depositions of opposing expert and in‐house witnesses. 

» Assisted in the valuation of the interests of several firms in various cogeneration projects for the 

purpose of combining these interests into a new entity or selling interests to third parties. 

» Analyzed the financial feasibility and viability of a large number of cogeneration projects, 

assisted in the preparation of presentations and filings and presented testimony to the relevant 

public utility commission.  Ms. Solomon also assisted in the development of a PC‐based financial 

model to analyze various cogeneration projects. 
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» Participated in a study to analyze the financial effects of a variety of restructuring options for a 

utility, including transfer and/or sale of assets and subsequent sale‐leasebacks, and debt 

restructuring alternatives.  In addition, she developed a PC‐based financial model with 

applications to utility restructuring plans. 

» Provided litigation support in major utility rate proceedings, including assisting in the 

preparation of responses to interrogatories and data requests, preparation of company and 

outside expert witnesses for deposition and hearings, and assistance in the deposition and cross‐

examination of intervenor witnesses. 

» Participated in proceedings involving regulation of an oil pipeline, which included evaluating the 

business risks faced by the company. 

Business Valuation 

» Participated in a valuation study involving the fair market value of a privately held company for 

purposes of an IRS proceeding. 

» Participated in a valuation study in a divorce proceeding, where the assets being valued included 

a privately held business. 

» Participated in two strategic engagements that developed business plans and identified potential 

acquisition candidates for the client. 

» Provided advice to a client concerning the benefits and potential risks of developing a 

partnership with a competitor. 
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Testimony or Expert Report Experience 

» Affidavit on behalf of NatGen Southeast Power LLC, Docket No. EC14‐81, application for 

authorization of disposition of jurisdictional facilities, April 28, 2014. 

» Surrebuttal Testimony on Behalf of Commonwealth Edison Company, Illinois Commerce 

Commission, Application for a Certificate of Public Convenience and Necessity, No. 13‐0657, 

April 9, 2014. 

» Affidavit on behalf of KMC Thermo, LLC, Docket No. ER14‐1468, market‐based rate application, 

March 12, 2014. 

» Affidavit on behalf of Trailstone Power, LLC, Docket No. ER14‐1439, market‐based rate 

application, March 6, 2014. 

» Affidavit on behalf of MACH Gen, LLC et al., Docket No. EC14‐61, application for authorization 

of disposition of jurisdictional facilities, March 4, 2014. 

» Affidavit on behalf of MidAmerican Geothermal, LLC, et al., Docket No. EC14‐59, application for 

authorization of disposition of jurisdictional facilities, February 20, 2014. 

» Affidavit on behalf of Green Mountain Power Corporation, Docket No. ER11‐1933, market‐based 

rate triennial filing, February 7, 2014. 

» Affidavit on behalf of NorthWestern Corporation, et al., Docket No. EC14‐41, application for 

authorization of disposition of jurisdictional facilities, January 10, 2014. 

» Affidavit on behalf of NorthWestern Corporation, Docket No. ER11‐1858, notification of change 

in status, January 10, 2014. 

» Affidavit on behalf of MidAmerican Energy, Docket No. ER10‐2475, notification of change in 

status, January 2, 2014. 

» Affidavit on behalf of Powerex Corp., Docket No. ER11‐2664, market‐based rate triennial filing, 

December 31, 2013. 

» Affidavit on behalf of TransAlta, Docket No. ER10‐2847, market‐based rate triennial filing, 

December 31, 2013. 

» Affidavit on behalf of Duquesne Light Company, Docket No. ER10‐1910, market‐based rate 

triennial filing, December 31, 2013. 

» Affidavit on behalf of Constellation Energy Nuclear Group, Docket No. ER10‐2179, market‐based 

rate triennial filing, December 30, 2013. 

» Affidavit on behalf of Exelon, Docket No. ER12‐2178, market‐based rate triennial filing, 

December 30, 2013. 

» Affidavit on behalf of Dominion, Docket No. ER13‐434, market‐based rate triennial filing, 

December 30, 2013. 

» Affidavit on behalf of Brookfield Companies, Docket No. ER10‐2895, market‐based rate triennial 

filing, December 30, 2013. 
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» Affidavit on behalf of Oklahoma Gas & Electric, Docket No. ER14‐882, notification of change in 

status/tariff filing, December 30, 2013. 

» Affidavit on behalf of AES Corp, Docket No. ER10‐3415, market‐based rate triennial filing, 

December 26, 2013. 

» Affidavit on behalf of JPMorgan, Docket No. ER10‐2331, market‐based rate triennial filing, 

December 23, 2013. 

» Affidavit on behalf of Northeast Utilities, Docket No. ER10‐1801, market‐based rate triennial 

filing, December 20, 2013. 

» Affidavit on behalf of Iberdrola, Docket No. ER10‐2822, market‐based rate triennial filing, 

December 20, 2013. 

» Affidavit on behalf of PHI, Docket No. ER10‐2997, market‐based rate triennial filing, December 

20, 2013. 

» Affidavit on behalf of Essential Power, Docket No. ER12‐952, market‐based rate triennial filing, 

December 20, 2013. 

» Affidavit on behalf of Empire District, Docket No. ER14‐793, notification of change in status/tariff 

filing, December 20, 2013. 

» Affidavit on behalf of Westar Energy, Inc., Docket No. ER14‐724, notification of change in 

status/tariff filing, December 19, 2013. 

» Affidavit on behalf of Alpha Gen Power, LLC, Docket No. ER14‐630, market‐based rate 

application, December 16, 2013. 

» Affidavit on behalf of Black Bear Hydro Partners, LLC, Docket No. EC14‐28, application for 

authorization of disposition of jurisdictional facilities, November 14, 2013. 

» Affidavit on behalf of Sierra Pacific Power Company, Docket No. ER10‐2474, notification of 

change in status, November 4, 2013. 

» Affidavit on behalf of ECP, Docket No. ER11‐3859, notification of change in status, September 30, 

2013. 

» Affidavit on behalf of Steele Flats Wind Project, LLC, Docket No. ER13‐2474, market‐based rate 

application, September 27, 2013. 

» Affidavit on behalf of Tuscola Wind II, LLC, Docket No. ER13‐2458, market‐based rate 

application, September 26, 2013. 

» Affidavit on behalf of Pheasant Run Wind, LLC and Pheasant Run Wind II, LLC, Docket Nos. 

ER13‐2461‐2, market‐based rate applications, September 26, 2013. 

» Affidavit on behalf of TPF II and USPG Holdings, LLC, Docket No. EC13‐154, application for 

authorization of disposition of jurisdictional facilities, September 25, 2013. 

» Affidavit on behalf of Seneca Generation, LLC et al., Docket Nos. ER13‐2316‐9, market‐based rate 

applications, September 4, 2013. 
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» Affidavit on behalf of Seneca Generation, LLC et al., Docket No. EC13‐143, application for 

authorization of disposition of jurisdictional facilities, September 4, 2013. 

» Supplemental Affidavit on behalf of MidAmerican Energy (Silver Merger Sub, Inc.), Docket No. 

EC13‐128, application for authorization of disposition of jurisdictional facilities, August 17, 2013. 

» Affidavit on behalf of Desert Sunlight 250, LLC and Desert Sunlight 300, LLC, Docket Nos. ER13‐

1991‐2, market‐based rate applications, July 17, 2013. 

» Affidavit on behalf of MidAmerican Energy (Silver Merger Sub, Inc.), Docket No. EC13‐128, 

application for authorization of disposition of jurisdictional facilities, July 12, 2013. 

» Affidavit on behalf of Calpine Southwest MBR Sellers, Docket No. ER10‐1942, market‐based rate 

triennial filing, July 1, 2013.  

» Affidavit on behalf of NextEra Companies, Docket No. ER10‐1847, market‐based rate triennial 

filing, July 1, 2013.  

» Affidavit on behalf of Wayzata Entities, Docket No. ER10‐1777, market‐based rate triennial filing, 

July 1, 2013.  

» Affidavit on behalf of AES MBR Affiliates, Docket No. ER10‐3415, market‐based rate triennial 

filing, July 1, 2013.  

» Affidavit on behalf of Sierra Pacific Power Company, et al. under ER10‐2474, Docket No. ER10‐

24744, market‐based rate triennial filing, July 1, 2013. 

» Affidavit on behalf of NorthWestern Corporation, Docket No. ER11‐1858, market‐based rate 

triennial filing, July 1, 2013. 

» Affidavit on behalf of SGOC Southwest MBR Sellers, Docket No. ER10‐2864, market‐based rate 

triennial filing, June 28, 2013. 

» Affidavit on behalf of GWF Energy LLC, et al. Docket No. ER10‐3301, market‐based rate triennial 

filing, June 28, 2013. 

» Affidavit on behalf of NV Energy, Inc., application for approval of internal reorganization, 

Docket No. EC13‐113, May 31, 2013. 

» Affidavit on behalf of Midwest Generation, LLC, Docket No. EC13‐103, application for 

authorization of disposition of jurisdictional facilities, May 6, 2013. 

» Affidavit of behalf of Nevada Power Company (with Matthew E. Arenchild), Docket No. EC13‐

96, application for authorization of disposition of jurisdictional facilities, April 17, 2013. 

» Affidavit of behalf of Dynegy Inc., Docket No. EC13‐93, application for authorization of 

disposition of jurisdictional facilities, April 16, 2013. 

» Application on behalf of Florida Power & Light Company, Docket No. EC13‐91, application for 

authorization of disposition of jurisdictional facilities, April 12, 2013. 

» Affidavit on behalf of Blythe Energy LLC, et al., Docket No. EC13‐89, application for 

authorization of disposition of jurisdictional facilities, April 2, 2013. 
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» Affidavit on behalf of New Harquahala Generating Company, LLC, Docket No. ER10‐3310, 

market‐based rate triennial filing, March 29, 2013. 

» Affidavit on behalf of Dominion Energy Brayton Point, et al., Docket No. EC13‐82, application for 

authorization of disposition of jurisdictional facilities, March 21, 2013. 

» Affidavit on behalf of Duke Energy Carolinas, LLC et al., Docket No. ER10‐2566, et al., notice of 
change in status, January 29, 2013. 

» Affidavit on behalf of CCI Roseton LLC, Docket No. ER13‐773, market‐based rate application, 

January 17, 2013. 

» Affidavit on behalf of CCI Roseton LLC, Docket No. EC13‐63, application for authorization of 

disposition of jurisdictional facilities, January 16, 2013. 

» Affidavit on behalf of Calpine Oneta Power, LLC, Docket No. ER11‐3777, et al., market‐based rate 

triennial filing, December 31, 2012. 

» Affidavit on behalf of NextEra Energy Companies, Docket No. ER12‐569, et al., market‐based rate 

triennial filing, December 27, 2012. 

» Affidavit on behalf of Nevada Power Company, Docket No. ER10‐2474, market‐based rate 

triennial filing, December 26, 2012. 

» Testimony on behalf of Powerex Corp re Puget Sound Energy, Inc v. All Jurisdictional Sellers of 

Energy & Capacity, Docket No. EL01‐10, December 17, 2012.  

» Affidavit on behalf of AES Beaver Valley, LLC, Docket No. ER13‐442, market‐based rate 

application, November 21, 2012. 

» Affidavit on behalf of Broad River Energy LLC, et al., Docket No. EC13‐42, application for 

authorization of disposition of jurisdictional facilities, November 16, 2012. 

» Affidavit on behalf of Westar Energy, Inc., Docket No. ER10‐2507, notice of change in status, 

October 29, 2012. 

» Affidavit on behalf of Homer City Generation, L.P., Docket No. ER13‐55, market‐based rate 

application, October 9, 2012. 

» Affidavit on behalf of Homer City Generation, L.P., et al., Docket No. EC13‐9, application for 

authorization of disposition of jurisdictional facilities, October 9, 2012. 

» Affidavit on behalf of GenOn Marsh Landing, LLC, Docket No. ER12‐2545, market‐based rate 

application, August 29, 2012. 

» Affidavit on behalf of High Mesa Energy, LLC, Docket No. ER12‐2528, market‐based rate 

application, August 27, 2012. 

» Affidavit on behalf of Brandon Shores LLC, et al., Docket No. EC12‐137, application for 

authorization of disposition of jurisdictional facilities, August 23, 2012. 

» Affidavit on behalf of North Sky River Energy, LLC, Docket No. ER12‐2444, market‐based rate 

application, August 14, 2012. 
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» Affidavit on behalf of Duke Energy Carolinas, LLC et al., Docket No. ER10‐2566, et al., notice of 
change in status, August 1, 2012. 

» Affidavit on behalf of Canandaigua Power Partners, LLC et al., Docket No. ER10‐2460, notice of 

change in status, July 16, 2012. 

» Affidavit on behalf of Limon Wind I and Limon Wind II, LLC, Docket Nos. ER12‐2225 and ‐2226, 

market‐based rate application, July 10, 2012. 

» Affidavit on behalf of Ensign Wind, LLC, Docket No. ER12‐2227, market‐based rate application, 

July 10, 2012. 

» Affidavit on behalf of NextEra Energy Companies, Docket No. ER10‐1836, et al., market‐based 

rate triennial filing, July 2, 2012. 

» Affidavit on behalf of Iberdrola Renewables, LLC, et al., Docket No. ER10‐2994, et al., market‐

based rate triennial filing, June 29, 2012. 

» Affidavit on behalf of The Empire District Electric Company, Docket No. ER10‐2738, market‐

based rate triennial filing, June 29, 2012. 

» Affidavit on behalf of Wisconsin Electric Power Company, Docket No. ER10‐2563, market‐based 

rate triennial filing, June 29, 2012. 

» Affidavit on behalf of Baltimore Gas and Electric Company, et al., Docket No. ER10‐2172, et al., 

market‐based rate triennial filing, June 29, 2012. 

» Affidavit on behalf of Westar Energy, Inc., Docket No. ER12‐2124, market‐based rate triennial 

filing, June 28, 2012. 

» Affidavit on behalf of Duke Energy Beckjord, LLC, et al., Docket No. ER12‐1946 et al., market‐

based rate application, June 5, 2012. 

» Affidavit on behalf of Minco Wind III, LLC, Docket No. ER12‐1880, market‐based rate 

application, May 31, 2012. 

» Affidavit on behalf of Tuscola Bay Wind, LLC, Docket No. ER12‐1660, market‐based rate 

application, April 30, 2012. 

» Affidavit on behalf of Powerex Corp., Docket No. ER11‐2664, notice of change in status, April 13, 

2012. 

» Affidavit on behalf of Safe Harbor Water Power Corporation, Docket No. ER11‐2780, notice of 

change in status, April 11, 2012. 

» Affidavit on behalf of Hot Spring Power Company, LLC, Docket No. EC12‐87, application for 

authorization of disposition of jurisdictional facilities, March 28, 2012. 

» Affidavit on behalf of High Majestic Wind II, LLC, Docket No. ER12‐1228, market‐based rate 

application, March 8, 2012. 

» Affidavit on behalf of Duke Energy Indiana, Inc. et al., Docket No. ER10‐2034 et al., notice of 

change in status, January 31, 2012. 
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» Affidavit on behalf of CPV Cimarron Renewable Energy Company, LLC, Docket No. ER12‐775, 

market‐based rate application, January 6, 2012. 

» Affidavit on behalf of LS Power Marketing, LLC, et al., Docket No. ER10‐2739, et al., market‐

based rate triennial filing, January 3, 2012. 

» Affidavit on behalf of Auburndale Peaker Energy Center, LLC, et al., Docket No. ER10‐1945, et 

al., market‐based rate triennial filing, January 3, 2012. 

» Affidavit on behalf of Duke Energy Indiana, Inc., et al., Docket No. ER10‐2034, et al., market‐

based rate triennial filing, December 28, 2011. 

» Affidavit on behalf of Northern Indiana Public Service Company, Docket No. ER10‐1781, market‐

based rate triennial filing, December 28, 2011. 

» Affidavit on behalf of Baltimore Gas and Electric Company, et al., Docket No. ER10‐2172, et al., 

market‐based rate triennial filing, December 28, 2011. 

» Affidavit on behalf of Duke Energy Carolinas, LLC Docket No. ER10‐2566, notice of change in 

status, December 27, 2011. 

» Affidavit on behalf of AEE2, L.L.C., et al., Docket No. ER10‐3142, et al., market‐based rate 

triennial filing, December 23, 2011. 

» Affidavit on behalf of Exelon Generation Company, LLC, et al., Docket No. ER10‐1144, et al., 

market‐based rate triennial filing, December 23, 2011. 

» Affidavit on behalf of AEE2, L.L.C., et al., Docket No. ER10‐3142, et al., notice of change in status, 

December 23, 2011. 

» Affidavit on behalf of Perrin Ranch, LLC, Docket No. ER12‐676, market‐based rate application, 

December 22, 2011. 

» Affidavit on behalf of GenOn Energy Management, LLC, et al., Docket No. ER10‐1869, et al., 

market‐based rate triennial filing, December 16, 2011. 

» Affidavit on behalf of Blackwell Wind, LLC, Docket No. ER12‐569, market‐based rate application, 

December 7, 2011. 

» Affidavit on behalf of Bluegrass Generation Company, L.L.C. et al., Docket No. EC12‐29, 

application for authorization of disposition of jurisdictional facilities, November 14, 2011. 

» Affidavit on behalf of Dynegy Danskammer, L.L.C., et al., Docket No. EC12‐27, application for 

authorization of disposition of jurisdictional facilities, November 8, 2011. 

» Affidavit on behalf of LSP Energy Limited Partnership, et al., Docket No. EC12‐19, application for 

authorization of disposition of jurisdictional facilities, November 1, 2011.  

» Affidavit on behalf of Tenaska Power Management, LLC, Docket No. ER12‐60, market‐based rate 

application, October 11, 2011. 

» Testimony on behalf of Florida Power & Light Company, Docket No. ER12‐46, October 7, 2011. 

» Affidavit on behalf of Montezuma Wind II, LLC and Vasco Winds, LLC, Docket No. ER11‐4677 

and ER11‐4678, market‐based rate applications, September 28, 2011. 
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» Affidavit of Amsterdam Generating Company, LLC, et al. under Docket No. EC11‐118, 

application for authorization of disposition of jurisdictional facilities, September 9, 2011. 

» Affidavit on behalf of Minco Wind II, LLC, Docket No. ER11‐4428, market‐based rate application, 

September 2, 2011. 

» Affidavit on behalf of Osage Wind, LLC, Docket No. ER11‐4363, market‐based rate application, 

August 24, 2011. 

» Affidavit on behalf of Baltimore Gas and Electric Company, et al., Docket No. ER10‐2172, et al. 

and Calvert Cliffs Nuclear Power Plant, LLC, et al. Docket No. ER10‐2179, et al. Notice of Change 

in Status, August 19, 2011. 

» Affidavit on behalf of Michigan Wind II, LLC, Docket No. ER11‐3989, market‐based rate 

application, August 17, 2011. 

» Affidavit on behalf of Morgan Stanley Capital Group, Docket No. EC11‐97, application for 

authorization of disposition of jurisdictional facilities, July 22, 2011. 

» Affidavit on behalf of Calpine Energy Services, L.P., et al., Docket No. ER10‐2042, et al., 

Supplemental market‐based rate filing, July 22, 2011. 

» Affidavit on behalf of South Carolina Electric & Gas Co, Docket No. ER10‐2498, market‐based 

rate triennial filing, July 14, 2011. 

» Affidavit on behalf of Duke Energy Carolinas, LLC, Docket No. ER10‐2566, market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of North Allegheny Wind, LLC, Docket No. ER10‐1330, et al.., market‐based 

rate triennial filing, June 30, 2011. 

» Affidavit on behalf of NextEra Energy Companies, Docket No. ER10‐1838, market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of NextEra Energy Companies, Docket No. ER10‐1852, market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of AES MBR Affiliates, Docket No. ER10‐3142 et al., market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of MATEP Limited Partnership, Docket No. ER10‐3194, market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of Morgan Stanley Capital Group Inc., Docket No. ER94‐1384 et al., market‐

based rate triennial filing, June 30, 2011. 

» Affidavit on behalf of Louisville Gas and Electric Company et al., Docket No. ER10‐1511 et al., 

market‐based rate triennial filing, June 30, 2011. 

» Affidavit on behalf of Progress Companies, Docket No. ER10‐1760 et al., market‐based rate 

triennial filing, June 30, 2011. 

» Affidavit on behalf of Mojave Solar, LLC, Docket No. ER11‐3917, market‐based rate application, 

June 29, 2011. 
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» Affidavit on behalf of GDF SUEZ Northeast MBR Sellers, Docket No. ER10‐2670 et al., market‐

based rate triennial filing, June 24, 2011. 

» Affidavit on behalf of Alcoa Companies, Docket No. ER10‐3069 et al., market‐based rate triennial 

filing, June 23, 2011. 

» Affidavit on behalf of Northwestern Corporation, Docket No. EC11‐88, application for 

authorization of disposition of jurisdictional facilities, June 6, 2011. 

» Testimony, with Joe D. Pace, on behalf of Exelon Corporation and Constellation Energy Group, 

Inc., Docket No. EC11‐83, merger application, May 20, 2011. 

» Affidavit on behalf of The AES Corporation and DPL Inc., Docket No. EC11‐81, application for 

authorization of disposition of jurisdictional facilities, May 18, 2011. 

» Affidavit on behalf of Wildcat Power Holdings, LLC, Docket No. ER11‐3336, market‐based rate 

application, April 15, 2011. 

» Affidavit on behalf of TPF Generation Holdings, LLC, University Park Energy, LLC, and LSP 

Park Generating, LLC, Docket No. EC11‐61, application for authorization of disposition of 

jurisdictional facilities, April 4, 2011. 

» Affidavit on behalf of Entegra Power Group LLC, Gila River Power, L.P., and Wildcat Power 

Holdings, LLC, Docket No. EC11‐54, application for authorization of disposition of jurisdictional 

facilities, May 22, 2011. 

» Affidavit on behalf of Safe Harbor Water Power Corporation, Docket No. ER11‐2780, market‐

based rate triennial filing, January 28, 2011. 

» Supplemental Affidavit on behalf of NorthWestern Corp et al., Docket No. ER03‐329‐010 et al., 

triennial market‐based rate update, January 21, 2011. 

» Affidavit on behalf of Mountain View Power Partners IV, LLC, Docket No. ER11‐2701, market‐

based rate application, January 19, 2011. 

» Affidavit on behalf of Calpine Energy Services, L.P., et al., Docket No. ER10‐2042, et al., market‐

based rate triennial filing, January 3, 2011. 

» Affidavit on behalf of J.P. Morgan Ventures Energy Corporation, Docket No. ER05‐1232, market‐

based rate triennial filing, December 31, 2010. 

» Affidavit on behalf of the Exelon MBR Companies, Docket No. ER10‐1048, et al., market‐based 

rate triennial filing, December 30, 2010. 

» Affidavit on behalf of First Wind Energy Marketing, LLC, et al., Docket No. ER09‐1549, et al. , 

market‐based rate application, December 30, 2010. 

» Affidavit on behalf of the IRI MBR Companies, Docket No. ER11‐2462, et al., market‐based rate 

triennial filing, December 29, 2010. 

» Affidavit on behalf of Green Mountain Power Corporation, Docket No. ER01‐989, market‐based 

rate triennial filing, December 29, 2010. 
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» Affidavit on behalf of Baltimore Gas and Electric Company et al., Docket Nos. ER10‐2172 et al., 

market‐based rate triennial filing, December 29, 2010. 

» Affidavit on behalf of Dominion Resources Services, Inc., on behalf of Virginia Electric and Power 

Company and affiliates, Docket No. ER01‐468, et al., market‐based rate triennial filing, December 

27, 2010. 

» Affidavit on behalf of NextEra Companies, Docket No. ER98‐2494, et al., market‐based rate 

triennial filing, December 27, 2010. 

» Affidavit on behalf of Atlantic City Electric Company et al., Docket No. ER96‐1351 et al., market‐

based rate triennial filing, December 27, 2010. 

» Affidavit on behalf of Allegheny Companies, Docket No. ER11‐2481 et al., market‐based rate 

triennial filing, December 27, 2010. 

» Affidavit on behalf of Red Mesa Wind, LLC, Docket No. ER11‐2192, market‐based rate 

application, November 25, 2010. 

» Affidavit on behalf of Duke Energy Vermillion II, LLC; Duke Energy Hanging Rock II, LLC; 

Duke Energy Lee II, LLC; Duke Energy Washington II, LLC; Duke Energy Fayette II, LLC; Docket 

Nos. ER11‐ 2063‐6 and 2069, market‐based rate application, November 10, 2010. 

» Affidavit on behalf of Elk City II Wind, LLC, Docket No. ER11‐2037, market‐based rate 

application, November 5, 2010. 

» Affidavit on behalf of AES Laurel Mountain, LLC, Docket No. ER11‐2036, market‐based rate 

application, November 5, 2010. 

» Supplemental Affidavit on behalf of GDF SUEZ S.A. and International Power Plc, Docket No. 

EC10‐98, application for authorization of disposition of jurisdictional facilities, October 29, 2010. 

» Supplemental Affidavit on behalf of NorthWestern Corp et al., Docket No. ER03‐329‐010 et al., 

triennial market‐based rate update, October 18, 2010. 

» Supplemental Affidavit on behalf of Fore River Development, LLC, et al., Docket No. EC10‐85, 

application for authorization of disposition of jurisdictional facilities, October 8, 2010. 

» Affidavit on behalf of Harbor Gen Holdings, LLC, et al., Docket No. EC11‐3, application for 

authorization of disposition of jurisdictional facilities, October 6, 2010. 

» Affidavit on behalf of Ashtabula Wind III, LLC, Docket No. ER11‐26, market‐based rate 

application, October 5, 2010. 

» Affidavit on behalf of LSP Safe Harbor Holdings, LLC, Docket No. ER11‐27, market‐based rate 

application, October 5, 2010. 

» Affidavit on behalf of Exelon Corporation, et al., Docket No. EC10‐105, application for 

authorization of disposition of jurisdictional facilities, September 30, 2010. 

» Supplemental Affidavit on behalf of Constellation Mystic Power, LLC, Docket No. ER10‐2281, 

September 23, 2010. 
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» Affidavit on behalf of GDF SUEZ S.A. and International Power Plc, Docket No. EC10‐98, 

application for authorization of disposition of jurisdictional facilities, September 23, 2010. 

» Affidavit on behalf of Minco Wind, LLC, Docket No. ER10‐2720, market‐based rate application, 

September 17, 2010. 

» Affidavit on behalf of Baldwin Wind, LLC, Docket No. ER10‐2551, market‐based rate application, 

September 7, 2010. 

» Affidavit on behalf of Fore River Development, LLC, et al., Docket No. EC10‐85, application for 

authorization of disposition of jurisdictional facilities, August 18, 2010. 

» Affidavit on behalf of Constellation Mystic Power, LLC, Docket No. ER10‐2281, market‐based 

rate application, August 18, 2010. 

» Affidavit on behalf of Calpine Mid‐Atlantic Marketing, LLC, Docket No. ER10‐2029, market‐

based rate application, July 29, 2010. 

» Affidavit on behalf of Sundevil Power Holdings, LLC, Docket No. ER10‐1777, market‐based rate 

application, July 14, 2010. 

» Supplemental affidavit on behalf of Shell Energy North America (US), Docket No. ER08‐656, 

triennial market‐based rate update, July 9, 2010. 

» Affidavit on behalf of NextEra Companies, Docket No. ER02‐2018 et al., triennial market‐based 

rate update, June 30, 2010. 

» Affidavit on behalf of NorthWestern Corp et al., Docket No. ER03‐329 et al., triennial market‐

based rate update, June 30, 2010. 

» Affidavit on behalf of Mirant, Docket No. ER01‐1270 et al., triennial market‐based rate update, 

June 30, 2010. 

» Affidavit on behalf of CalPeak Entities and Tyr Energy, LLC, Docket No. ER06‐1331, et al., 

triennial market‐based rate update, June 30, 2010. 

» Affidavit on behalf of Starwood Power‐Midway, Docket No. LLC under ER08‐110, triennial 

market‐based rate update, June 30, 2010. 

» Affidavit on behalf of J.P. Morgan Ventures Energy Corporation and BE CA LLC in ER05‐1232, et 

al., triennial market‐based rate update, June 30, 2010. 

» Affidavit on behalf of AES 2, L.L.C., et al. Docket No. ER99‐2284, et al., triennial market‐based 

rate update, June 29, 2010. 

» Affidavit on behalf of Sierra Pacific Power Company and Nevada Power Company, Docket No. 

ER01‐1527 et al., triennial market‐based rate update, June 28, 2010. 

» Affidavit on behalf of Dynegy Marketing and Trade, LLC, et al., Docket No. ER09‐629, et al., 

triennial market power update, June 23, 2010. 

» Affidavit on behalf of Mirant Corporation and RRI Energy, Inc., application for authorization to 

transfer jurisdictional facilities, Docket No. EC10‐70, May 14, 2010. 
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» Affidavit on behalf of New Development Holdings, LLC et al., application for authorization to 

transfer jurisdictional facilities, Docket No.  EC10‐64, May 6, 2010. 

» Supplemental affidavit on behalf of JPMorgan Chase, Docket No. ER07‐1358 et al., notice of 

change in status regarding market‐based rate authorization, April 16, 2010. 

» Supplemental affidavit on behalf of Shell Energy North America (US), Docket No. ER08‐656, 

triennial market‐based rate update, April 12, 2010. 

» Supplemental affidavit on behalf of Dogwood Energy LLC, Docket No. ER07‐312, triennial 

market‐based rate update, April 9, 2010. 

» Affidavit on behalf of Big Horn Wind Project LLC and Juniper Canyon Wind Power LLC, Docket 

Nos. ER10‐974 and 975, market‐based rate application, March 31, 2010. 

» Affidavit on behalf of CER Generation, LLC Docket No. ER10‐662, market‐based rate application, 

March 19, 2010. 

» Affidavit on behalf of Calpine Corporation, Docket No. ER00‐3562 et al., triennial market‐based 

rate update, March 16, 2010. 

» Affidavit on behalf of NV Energy, Docket No. ER01‐1529 et al., triennial market‐based rate 

update, March 8, 2010. 

» Affidavit on behalf of Day County Wind, LLC, Docket No. ER10‐825, market‐based rate 

application, March 4, 2010. 

» Affidavit on behalf of Dogwood Energy LLC, Docket No. ER07‐312, triennial market‐based rate 

update, March 1, 2010. 

» Affidavit on behalf of NextEra Companies, Docket No. ER10‐149 et al., triennial market‐based 

rate update, March 1, 2010. 

» Supplemental affidavit on behalf of The Empire District Company, Docket No. ER99‐1757, 

triennial market‐based rate update, February 22, 2010. 

» Supplemental affidavit on behalf of Oklahoma Gas and Electric Company & OGE Energy 

Resources, Inc., Docket No. ER98‐511 and ER97‐4345, triennial market‐based rate update, 

February 19, 2010. 

» Supplemental affidavit on behalf of Westar Energy, Inc., ER98‐2157 et al., triennial market‐based 

rate update, February 18, 2010. 

» Affidavit on behalf of AES ES Westover, LLC, Docket No. ER10‐712, market‐based rate 

application, February 5, 2010. 

» Affidavit on behalf of RRI Florida MBR Companies, Docket No ER09‐1110 et al. notice of change 

in status regarding market‐based rate authorization, February 1, 2010.  

» Affidavit on behalf of Wolverine Power Supply Cooperative, Inc. and FirstEnergy Generation 

Corp., Docket No. EC10‐41, January 21, 2010. 

» Affidavit on behalf of FPL Energy Illinois Wind, LLC, Docket No. ER10‐402, market‐based rate 

application, December 10, 2009. 
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» Affidavit on behalf of NextEra Companies, Docket No. ER09‐832, et al., notice of change in status 

regarding market‐based rate authorization, December 7, 2009.  

» Affidavit on behalf of Garden Wind, LLC, Docket No. ER10‐296 and Crystal Lake Wind III, LLC, 

Docket No. ER10‐297, market‐based rate application, November 23, 2009. 

» Affidavit on behalf of Stateline II, LLC, Docket No. ER10‐256, market‐based rate application, 

November 16, 2009. 

» Affidavit on behalf of Elk City Wind, LLC, Docket No. ER10‐149, market‐based rate application, 

November 2, 2009. 

» Affidavit on behalf of Alcoa Power Generating, Inc. et al., Docket No. ER07‐496 et al., triennial 

market‐based rate update, October 30, 2009. 

» Affidavit on behalf of CPV Keenan II Renewable Energy Co, LLC, Docket No. ER10‐64, market‐

based rate application, October 16, 2009. 

» Supplemental Affidavit on behalf of Florida Power & Light Co et al., Docket No. ER97‐3359 et al., 

triennial market‐based rate update, October 7, 2009. 

» Affidavit on behalf of High Majestic Wind Energy Center, LLC, Butler Ridge Wind Energy 

Center, LLC, and Wessington Wind Energy Center, LLC, Docket Nos. ER10‐1‐3, market‐based 

rate applications, October 6, 2009. 

» Affidavit on behalf of Powerex Corp. in State of California, ex rel. Lockyer v. British Columbia 

Power Exchange Corp., et al., Docket No. EL02‐71, September 17, 2009. 

» Affidavit on behalf of Alcoa Power Generating, Inc. et al., Docket No. ER07‐496 et al., triennial 

market‐based rate update, September 14, 2009. 

» Affidavit on behalf of Powerex Corp. in State of California, ex rel. Edmund G. Brown, Attorney 

General for the State of California v. Powerex Corp. (f/k/a British Columbia Power Exchange 

Corp.), et al., Docket No. EL09‐56, September 3, 2009. 

» Affidavit on behalf of Ashtabula Wind II, LLC, Docket No. ER09‐1656, market‐based rate 

application, September 1, 2009. 

» Affidavit on behalf of Oklahoma Gas and Electric Company et al., Docket No. ER98‐511 et al., 

triennial market power update, July 30, 2009. 

» Affidavit on behalf of Westar Energy, Inc & Kansas Gas and Electric Company, Docket No. ER98‐

2157 et al., triennial market power update, July 30, 2009. 

» Affidavit on behalf of The Empire District Electric Company, Docket No .ER99‐1757, triennial 

market power update, July 30, 2009. 

» Affidavit on behalf of NextEra Companies, Docket No. ER08‐1297, et al., triennial market power 

update, June 30, 2009. 

» Affidavit on behalf of Calpine Energy Services, L.P., et al., Docket No. ER00‐3562, et al. triennial 

market power update, June 30, 2009. 
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» Affidavit on behalf of Dominion Energy Kewaunee, Inc., Docket No. ER04‐318, triennial market 

power update, June 30, 2009. 

» Affidavit on behalf of CinCap IV, LLC, Docket No. ER05‐1372 et al., triennial market power 

update, June 30, 2009. 

» Affidavit on behalf of Wisconsin Electric Power Company, Docket No. ER98‐855, triennial market 

power update, June 30, 2009. 

» Affidavit on behalf of J.P. Morgan Ventures Energy Corporation, et al., Docket No. ER05‐1232, et 

al., triennial market power update, June 30, 2009. 

» Affidavit on behalf of Iberdrola Renewables, Inc et al., Docket No. ER08‐912 et al., triennial 

market power update, June 30, 2009. 

» Affidavit on behalf of Exelon Generation Co, LLC et al., Docket No. ER00‐3251 et al., triennial 

market power update, June 30, 2009. 

» Affidavit on behalf of Dynegy Marketing and Trade, LLC, et al., Docket No. ER09‐629, et al., 

triennial market power update, June 26, 2009. 

» Affidavit on behalf of GenConn Middletown, LLC and GenConn Devon, LLC, Docket Nos. ER09‐

1300‐1301, market‐based rate application, June 15, 2009. 

» Affidavit on behalf of Northern Colorado Wind Energy, Docket No. ER09‐1297, market‐based 

rate application, June 12, 2009. 

» Affidavit on behalf of Fox Energy Company LLC, Docket No. ER03‐983, triennial market power 

update, June 3, 2009. 

» Affidavit on behalf of the KGen Companies, Docket No .ER04‐1181 et al., market‐based rate 

change in status filing, April 2, 2009. 

» Affidavit on behalf of Victory Garden Phase IV, LLC, Sky River LLC, FPL Energy Cabazon Wind 

LLC, Docket Nos. ER09‐900‐902, market‐based rate application, April 1, 2009. 

» Affidavit on behalf of the KGen Companies, Docket No. EC07‐30 et al., March 31, 2009. 

» Affidavit on behalf of TransAlta Energy Marketing Corporation, Docket No. ER09‐884, market‐

based rate application, March 25, 2009. 

» Affidavit on behalf of NorthWestern Energy, Docket No. ER03‐329, triennial market‐based rate 

update, December 30, 2008. 

» Affidavit on behalf of Calpine Corporation re Broad River Energy LLC et al., Docket No. ER00‐38 

et al., triennial market‐based rate update, December 30, 2008. 

» Affidavit on behalf of Constellation MBR Entities, Docket No. ER99‐2948 et al., triennial market‐

based rate update, December 30, 2008. 

» Affidavit on behalf of LS Power Marketing, LLC, Docket No. ER96‐1947 et al., triennial market‐

based rate update, December 29, 2008. 

» Affidavit on behalf of Tenaska Alabama Partners, L.P., et al., Docket No. ER00‐840 et al., triennial 

market‐based rate update, December 24, 2008. 
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» Affidavit on behalf of Bluegrass Generation Company, LLC., et al., Docket No. ER02‐506 et al., 

triennial market‐based rate update, December 24, 2008 

» Affidavit on behalf of KGen Hinds, LLC, et al., Docket No. ER04‐1181 et al., triennial market‐

based rate update, December 23, 2008 

» Affidavit on behalf of Reliant SE MBR Entities, FERC Docket No. ER05‐143 et al., triennial 

market‐based rate update, December 23, 2008. 

» Affidavit on behalf of Exelon Generation Company, LLC, Docket No. ER00‐3251 triennial market‐

based rate update, December 18, 2008. 

» Affidavit on behalf of Northern Indiana Public Service Co. et al., Docket No. ER00‐2173 et al., 

triennial market‐based rate update, December 18, 2008. 

» Affidavit on behalf of Duke Energy Indiana, Inc., et al., Docket No. ER07‐189 et al., triennial 

market‐based rate update, December 17, 2008. 

» Affidavit on behalf of Shady Hills Power Company, LLC, Docket No. ER02‐527, triennial market‐

based rate update, December 4, 2008. 

» Affidavit on behalf of Farmers City Wind, LLC, Docket No. ER09‐31, market‐based rate 

application, October 6, 2008. 

» Affidavit on behalf of Elm Creek Wind, LLC, Docket No. ER09‐30, market‐based rate application, 

October 6, 2008. 

» Affidavit on behalf of Dynegy Marketing and Trade, Docket No. ER09‐20, market‐based rate 

application, October 6, 2008. 

» Affidavit on behalf of LS Power Development, LLC and Luminus Management, LLC, Docket No. 

EC08‐126, September 24, 2008. 

» Affidavit on behalf of Public Utility District 2 of Grant County, WA, in NorthWestern 

Corporation, in connection with market‐based rates for ancillary services, Docket No. ER08‐1529, 

September 12, 2008. 

» Affidavit on behalf of LG&E Energy Marketing Inc. et al., Docket No. ER94‐1188 et al., triennial 

market‐based rate update, September 2, 2008. 

» Affidavit on behalf of Alcoa Power Generating, Inc. et al., Docket No. ER07‐496 et al., triennial 

market‐based rate update, September 2, 2008. 

» Affidavit on behalf of Calpine Corporation re Bethpage Energy Center 3, LLC et al., Docket No. 

ER04‐1099 et al., September 2, 2008. 

» Supplemental Affidavit on behalf of Virginia Electric and Power Co. et al., Docket No. ER01‐468 

et al., triennial market‐based rate update, September 2, 2008. 

» Affidavit on behalf of South Carolina Electric & Gas Company, Docket No. ER96‐1085, triennial 

market‐based rate update, September 2, 2008. 

» Affidavit on behalf of Florida Power & Light Co et al., Docket No. ER97‐3359 et al., triennial 

market‐based rate update, September 2, 2008. 
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» Affidavit on behalf of Progress Energy Inc. et al., Docket No. ER99‐2311 et al., triennial market‐

based rate update, September 2, 2008. 

» Affidavit on behalf of the EME Companies, Docket No. ER96‐2652 et al., triennial market‐based 

rate update, August 29, 2008. 

» Affidavit on behalf of Bridgeport Energy, LLC et al., Docket No. ER98‐2783. triennial market‐

based rate update, August 29, 2008. 

» Affidavit on behalf of Duke Energy Carolinas, LLC, Docket No. ER07‐188, triennial market‐based 

rate update, August 29, 2008. 

» Supplemental Affidavit on behalf of PHI Entities, Docket No. ER96‐1361 et al., triennial market‐

based rate update, August 21, 2008. 

» Supplemental Affidavit on behalf of Constellation MBR Entities, Docket No. ER99‐2948 et al., 

triennial market‐based rate update, August 18, 2008. 

» Supplemental Affidavit on behalf of Exelon MBR Companies, Docket No. ER00‐3251 et al., 

triennial market‐based rate update, August 15, 2008. 

» Affidavit on behalf of Fowler Ridge Wind Farm, LLC, Docket No. ER08‐1323, application for 

market‐based rates, August 1, 2008. 

» Affidavit on behalf of FPL Energy, LLC, Docket No. ER08‐1300 et al., application for market‐

based rates, July 24, 2008. 

» Affidavit on behalf of Naturener Montana Wind Energy, LLC, Docket No. ER08‐1261, application 

for market‐based rates, July 15, 2008. 

» Affidavit on behalf of FPLE Companies, FERC Docket No. ER02‐2559 et al., triennial market‐

based rate update, June 30, 2008. 

» Affidavit on behalf of Duke Energy MBR Companies, FERC Docket No. ER07‐189 et al., triennial 

market‐based rate update, June 30, 2008. 

» Affidavit on behalf of Bear Energy LP et al., FERC Docket No. ER06‐864 et al., triennial market‐

based rate update, June 30, 2008. 

» Affidavit on behalf of Reliant NE MBR Entities, FERC Docket No. ER00‐2129 et al., triennial 

market‐based rate update, June 30, 2008. 

» Affidavit on behalf of Noble Altona Windpark, LLC et al., FERC Docket No. ER06‐1409 et al., 

triennial market‐based rate update, June 30, 2008. 

» Affidavit on behalf of NRG Companies, FERC Docket No. ER97‐4281 et al., triennial market‐

based rate update, June 30, 2008. 

» Affidavit on behalf of BG Dighton Power, LLC et al., FERC Docket No. ER06‐1367 et al., triennial 

market‐based rate update, June 30, 2008. 

» Affidavit on behalf of Mirant Canal, LLC et al., FERC Docket No. ER01‐1268 et al., triennial 

market‐based rate update, June 30, 2008. 
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» Affidavit on behalf of CPV Liberty, LLC, FERC Docket No. ER07‐1193, triennial market‐based 

rate update, June 30, 2008. 

» Affidavit on behalf of Tenaska Energy, Inc. et al., FERC Docket No. ER02‐24 et al., triennial 

market‐based rate update, June 30, 2008. 

» Affidavit on behalf of Birchwood Power Partners LP et al., FERC Docket No. ER07‐501 et al., 

triennial market‐based rate update, June 27, 2008. 

» Affidavit on behalf of Wisconsin Electric Power Company, FERC Docket No. ER08‐1176, 

application for market‐based rates, June 27, 2008. 

» Affidavit on behalf of New Athens Generating Co., LLC and Millennium Power Partners, LP, 

triennial market‐based rate update, FERC Docket No. ER98‐830 et al., June 27, 2008. 

» Affidavit on behalf of Granite Ridge Energy, LLC, FERC Docket No. ER05‐287, triennial market‐

based rate update, June 27, 2008. 

» Affidavit on behalf of Astoria Generating Co. LP et al., FERC Docket No. ER99‐3168 et al., 

triennial market‐based rate update, June 24, 2008. 

» Affidavit on behalf of Duke Energy Carolinas, LLC, FERC Docket No. EC08‐94, application for 

sale of jurisdictional assets, May 30, 2008. 

» Supplemental Affidavit on behalf of Allegheny Energy Supply Company, LLC et al., triennial 

market‐based rate update, FERC Docket No. ER98‐1466, April 21, 2008. 

» Supplemental Affidavit on behalf of Baltimore Gas and Electric Company et al., triennial market‐

based rate update, FERC Docket No. ER99‐2948, April 21, 2008. 

» Affidavit on behalf of JPMorgan Chase & Co. and The Bear Stearns Companies Inc., application 

for sale of jurisdictional assets, FERC Docket No. EC08‐66, March 31, 2008. 

» Affidavit on behalf of Oklahoma Gas & Electric Company, et al., application for sale of 

jurisdictional assets, FERC Docket No. EC08‐58, March 20, 2008. 

» Affidavit on behalf of NRG Southaven, LLC et al., FERC Docket No. EC08‐57, March 20, 2008. 

» Affidavit on behalf of Shell Energy North America (US), LP, application for market‐based rates, 

FERC Docket No. ER08‐656, March 11, 2008. 

» Affidavit on behalf of EFS Parlin Holdings, LLC, application for market‐based rates, FERC 

Docket No. ER08‐649, March 10, 2008. 

» Affidavit on behalf of Safe Harbor Power Corporation, application for market‐based rates, FERC 

Docket No. ER08‐537, February 5, 2008. 

» Affidavit on behalf of Auburndale Peaker Energy Center, LLC et al., FERC Docket No. ER02‐

1633, change in status, January 31, 2008. 

» Affidavit on behalf of Calpine Corp. and LS Power Development, LLC et al., FERC Docket No. 

EC08‐39‐000, January 22, 2008. 

» Supplemental Affidavit on behalf of Langdon Wind, LLC, application for market‐based rate 

authority, FERC Docket No. ER08‐250‐000, January 15, 2008. 
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» Affidavit on behalf of AES Western Wind MV Acquisition, Docket No. EC08‐37, January 15, 2008. 

» Affidavit on behalf of Dominion Energy Marketing, Inc. et al., application for market‐based rate 

authority, FERC Docket No. ER01‐468, January 14, 2008. 

» Affidavit on behalf of Baltimore Gas and Electric Company et al., updated market‐based rate 

filing, FERC Docket No. ER99‐2948, January 14, 2008. 

» Affidavit on behalf of Allegheny Energy Supply Company, LLC et al., updated market‐based rate 

filing, FERC Docket No. ER98‐1466, January 14, 2008. 

» Affidavit on behalf of Exelon Generation Company, LLC et al., updated market‐based rate filing, 

FERC Docket No. ER00‐3251, January 14, 2008. 

» Affidavit on behalf of Pepco Holdings, Inc., et al., updated market‐based rate filing, FERC Docket 

No. ER96‐1361, January 14, 2008. 

» Affidavit on behalf of Green Mountain Power Corporation, updated market‐based rate filing, 

FERC Docket No. ER01‐0989, January 14, 2008. 

» Affidavit on behalf of Duquesne Light Company et al., updated market‐based rate filing, FERC 

Docket No. ER98‐4159 et al., January 11, 2008. 

» Affidavit on behalf of Central Hudson Gas and Electric Corporation, updated market‐based rate 

filing, FERC Docket No. Docket No. ER97‐2872 et al., January 11, 2008. 

» Affidavit on behalf of Bicent (California) Malburg, LLC, application for market‐based rate 

authority, FERC Docket No. ER08‐314‐000, December 7, 2007. 

» Affidavit on behalf of Northern Indiana Public Service Co. and Broadway Gen Funding, LLC, 

application and related exhibits requesting authorization for a transaction to transfer a generating 

facility, FERC Docket No. EC08‐21‐000, December 6, 2007. 

» Affidavit on behalf of Langdon Wind, LLC, application for market‐based rate authority, FERC 

Docket No. ER08‐250‐000, November 21, 2007. 

» Affidavit on behalf of Calpine Corp. and Harbinger Capital Partners Master Fund I, Ltd. et al., 

joint application for approval of the proposed distribution of common stock of a reorganized 

Calpine to Acquirors, FERC Docket No. EC08‐15‐000, November 16, 2007. 

» Affidavit on behalf of Waterbury Generation, LLC, application for market‐based rate authority, 

FERC Docket No. ER08‐200‐000, November 9, 2007. 

» Affidavit on behalf of FPL Energy Oliver Wind II, LLC, application for market‐based rate 

authority, FERC Docket No. ER08‐197‐000, November 8, 2007. 

» Affidavit on behalf of Central Power & Lime, Inc., application for market‐based rate authority, 

FERC Docket No. ER08‐148‐000, November 1, 2007. 

» Affidavit on behalf of Gilberton Power Company, application for market‐based rate authority, 

FERC Docket No. ER08‐83‐000, October 23, 2007. 

» Affidavit on behalf of Black Bayou Storage, LLC, application for market‐based rate authority for a 

natural gas storage facility, FERC Docket No. CP07‐451, September 25, 2007. 
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» Affidavit on behalf of NedPower Mount Storm, LLC, application for market‐based rate authority, 

FERC Docket No. ER07‐1306‐000, August 23, 2007. 

» Affidavit on behalf of Sempra Energy Trading Corp. in connection with market‐based rate 

authority, FERC Docket No. ER03‐1413‐005, July 25, 2007. 

» Affidavit on behalf of KGen Acquisition I, LLC et al., application for disposition of jurisdictional 

facilities, FERC Docket No. EC07‐116‐000, July 13, 2007. 

» Supplemental Affidavit on behalf of Williams Power Company, Inc., application for market‐

based rate authority, FERC Docket No. EC07‐106‐000, June 28, 2007. 

» Affidavit on behalf of Williams Power Co, Inc and Bear Energy LP, joint application for 

authorization of the disposition of jurisdictional facilities, FERC Docket No. EC07‐106‐000, June 

14, 2007. 

» Affidavit on behalf of Bluegrass Generation Company, LLC et al., notice of non‐material change 

in status, FERC Docket No. ER02‐506‐008 et al., May 31, 2007. 

» Affidavit on behalf of BG Dighton Power, LLC et al., notice of non‐material change in status, 

FERC Docket Nos. ER06‐1367‐003 et al., May 30, 2007. 

» Affidavit on behalf of FPL Energy Point Beach, LLC, application for market‐based rate authority, 

FERC Docket No. ER07‐904‐000, May 16, 2007. 

» Affidavit on behalf of Copiah Storage, LLC, application for market‐based rate authority for a 

natural gas storage facility, FERC Docket No, CP02‐24, March 29, 2007. 

» Affidavit on behalf of NRG Power Marketing, Inc. and thirty‐one affiliates most of which own 

generating facilities, triennial market power update and notice of change in status, FERC Docket 

Nos. ER97‐4281‐016 et al., March 26, 2007. 

» Affidavit on behalf of Egan Hub Storage, application for market‐based rate authority for a natural 

gas storage facility, FERC Docket No. CP07‐88, February 20, 2007. 

» Affidavit on behalf of Wisconsin Electric Power Co. and FPL Energy Point Beach, LLC, joint 

application for authorization to dispose of jurisdictional facilities, FERC Docket No. EC07‐57‐000, 

February 1, 2007. 

» Affidavit on behalf of Lake Road Generating Company, LP et al., joint application for 

authorization of the disposition of jurisdictional facilities pursuant to Section 203 of the Federal 

Power Act, FERC Docket No. EC07‐50‐000, January 22, 2007. 

» Affidavit on behalf of Exelon Generation Company, LLC et al., notice of non‐material change in 

status, FERC Docket Nos. ER00‐3251‐013 et al., December 15, 2006. 

» Revised Affidavit on behalf of Calpine Energy Services, LP, triennial market analysis, FERC 

Docket No. ER00‐3562‐004, December 13, 2006. 

» Affidavit on behalf of Dynegy Entities and LSP Entities, notice of non‐material change in status, 

FERC Docket Nos. ER02‐506‐007 et al., November 2, 2006. 
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» Affidavit on behalf of Wisconsin Energy Corp.ʹs, Wisconsin Electric Power Co. et al. for 

authorization to dispose of jurisdictional facilities, FERC Docket No. ER07‐14‐000, November 2, 

2006. 

» Affidavit on behalf of Calpine Energy Services, LP, updated triennial market power analysis, 

FERC Docket No. ER00‐3562‐004, October 30, 2006. 

» Affidavit on behalf of Dynegy, application for authorization of transactions pursuant to Section 

203 of the Federal Power Act, FERC Docket No. EC07‐9‐000, October 26, 2006. 

» Affidavit on behalf of Coral Power, LLC et al., triennial updated market analysis, FERC Docket 

Nos. ER96‐25‐028 et al., October 23, 2006. 

» Affidavit on behalf of Westar Energy, Inc. and Kansas Gas and Electric, request for rehearing, 

FERC Docket Nos. ER03‐9‐007 et al., October 6, 2006. 

» Affidavit on behalf of The Empire District Electric, request for rehearing, FERC Docket Nos. 

ER99‐1757‐011 et al., September 14, 2006. 

» Joint Affidavit (with William H. Hieronymus) on behalf of Powerex Corp., errata to its 7/31/06 

triennial market power update, FERC Docket No. ER01‐48‐007, September 11, 2006. 

» Affidavit on behalf of FPLE Companies, joint triennial market power update, FERC Docket Nos. 

ER02‐2559‐007 et al., August 28, 2006. 

» Affidavit on behalf of FPL Energy Oliver Wind, LLC application for market‐based rates, FERC 

Docket No. ER06‐1392‐000, August 23, 2006. 

» Affidavit on behalf of The Constellation MBR Entities, errata to their joint triennial market power 

update submitted on 8/14/06, FERC Docket Nos. ER99‐2948‐009 et al., August 16, 2006. 

» Affidavit on behalf of Constellation MBR Entities, joint triennial market power update, FERC 

Docket Nos. ER99‐2948‐009 et al., August 14, 2006. 

» Affidavit on behalf of Sempra Energy Trading Corp., updated market analysis, FERC Docket No. 

ER03‐1413‐005, August 1, 2006. 

» Joint Affidavit (with William H. Hieronymus) on behalf of Powerex Corp, triennial market power 

analysis in support of its continued authority to sell power at market‐based rates, FERC Docket 

No. ER01‐48‐007, July 31, 2006. 

» Affidavit on behalf of Reliant Energy Power Supply, LLC, application for market‐based rates, 

FERC Docket No. ER06‐1272‐000, July 20‐21, 2006. 

» Affidavit on behalf of Lincoln Generating Facility, LLC, fka Allegheny Energy Supply, updated 

generation market power study, FERC Docket No. ER05‐524‐001, June 19, 2006. 

» Affidavit on behalf of Alcoa Power Generating, Inc & Alcoa Power Marketing, Inc., amendment 

to triennial, updated market analysis under ER02‐2074 et al., FERC Docket Nos. ER02‐2074‐002 et 

al., May 17, 2006. 

» Affidavit on behalf of Alcoa Power Generating, Inc. and Alcoa Power Marketing, Inc., updated 

market analysis of the triennial review of market‐based rate authority, FERC Docket Nos. ER02‐

2074‐002 et al., April 13, 2006. 
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» Affidavit on behalf of Morgan Energy Center, LLC et al., Calpine Gilroy Cogen, LP, Los Medanos 

Energy Center, LLC, and KIAC Partners et al., market‐based rate filings, FERC Docket Nos. 

ER06‐741‐000 et al., March 16, 2006. 

» Affidavit on behalf of Midland Cogeneration Venture Limited Partnership, market‐based rate 

application, FERC Docket No. ER06‐733‐000, March 15, 2006. 

» Affidavit on behalf of Duke Power Co, LLC et al., notice of change in status filing, FERC Docket 

Nos. ER96‐110‐020 et al., March 1, 2006. 

» Affidavit on behalf of Westar Energy Inc & ONEOK Energy Services Co, LP, answer to protests 

filed by Oklahoma Municipal Power Authority et al., FERC Docket No. ER06‐48‐000, February 21, 

2006. 

» Affidavit on behalf of Edgecombe Genco, LLC and Spruance Genco, LLC, market‐based rate 

application, FERC Docket No. ER06‐635‐000 and ER06‐634‐000, February 13, 2006. 

» Affidavit on behalf of NRG Energy, Inc. et al., joint application for authorization under Section 

203 of the Federal Power Act to transfer jurisdictional facilities, FERC Docket No. EC06‐66‐000, 

January 20, 2006. 

» Affidavit on behalf of Westar Energy, Inc. et al. joint application for authorization under Section 

203 of the Federal Power Act for the disposition of jurisdictional facilities, FERC Docket No. 

EC06‐48‐000, December 21, 2005. 

» Affidavit on behalf of Calpine Energy Center, LLC, joint updated market power analysis, FERC 

Docket Nos. ER02‐2227‐003 et al., August 30, 2005. 

» Affidavit on behalf of Allegheny Power, Allegheny Energy Supply Co., LLC, Allegheny Energy 

Supply Gleason Generating Facility, Inc et al., combined triennial market power report, FERC 

Docket Nos. ER98‐1466‐003 et al., August 11, 2005. 

» Affidavit on behalf of Hermiston Power Partnership et al., joint updated market power analysis, 

filed on 5/3/05, FERC Docket Nos. ER02‐1257‐003 et al., August 5, 2005. 

» Affidavit on behalf of MidAmerican Energy Co., in connection with market‐based rate update, 

FERC Docket No. ER96‐719‐006, August 1, 2005. 

» Affidavit on behalf of Occidental Power Services Inc., updated market power analysis, FERC 

Docket No. ER02‐1947‐006, August 1, 2005. 

» Affidavit on behalf of FPL Energy Duane Arnold LLC, joint application for approval of 

disposition of jurisdictional facilities, FERC Docket Nos. EC05‐114‐000 et al., July 29, 2005. 

» Affidavit on behalf of FPL Energy Duane Arnold, LLC, authorization to sell at market‐based 

rates, FERC Docket No. ER05‐1281‐000, July 29, 2005. 

» Affidavit on behalf of MidAmerican Energy Holdings Co. et al., application for approval of 

disposition of jurisdictional facilities under Section 203 of the Federal Power Act, FERC Docket 

No. EC05‐110‐000, July 22, 2005. 

» Affidavit on behalf of Calpine Entities, joint updated market power analysis, FERC Docket Nos. 

EC02‐1367‐003 et al., July 18, 2005. 
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» Affidavit on behalf of Bayonne Plant Holding, LLC, as successor in interest of Cogen 

Technologies NJ Venture et al.,, as successor in interest to Camden Cogen et al., triennial updated 

market analysis, FERC Docket Nos. EC02‐1486‐003 et al., July 15, 2005. 

» Affidavit on behalf of Cabazon Wind Partners, LLC & Whitewater Hill Wind Partners, 

consolidated triennial updated market analysis, FERC Docket Nos. ER02‐1695‐003 et al., June 24, 

2005. 

» Affidavit on behalf of TransAlta Energy Marketing (U.S.) Inc. et al., in connection with market‐

based rate authority, FERC Docket Nos. ER05‐1014‐000 et al., May 24, 2005. 

» Affidavit on behalf of Minergy Neenah, LLC, updated triennial market power analysis, FERC 

Docket No. ER99‐3125‐001, May 16, 2005. 

» Affidavit on behalf of Hermiston Power Partnership et al., joint updated market power analysis, 

FERC Docket Nos. ER02‐1257‐002 et al., May 3, 2005. 

» Affidavit on behalf of CES Marketing VI, LLC et al., market‐based rate application, FERC Docket 

Nos. ER05‐816‐000 et al., April 13, 2005. 

» Affidavit on behalf of Onondaga Cogeneration Limited Partnership, triennial updated market 

analysis, FERC Docket No. ER00‐895‐006, March 24, 2005. 

» Affidavit on behalf of The Williams Entitiesʹ (Williams Power Co. Inc. et al.), joint triennial 

market power update, FERC Docket Nos. ER03‐1331‐004 et al., March 24, 2005. 

» Affidavit on behalf of J Aron & Co and Power Receivable Finance LLC, errata to triennial 

updated market analysis submitted on 12/30/04, FERC Docket Nos. ER02‐237‐003 et al., February 

25, 2005. 

» Affidavit on behalf of Delta Energy Center, LLC, updated power analysis, FERC Docket No. 

ER02‐600‐003, February 14, 2005. 

» Affidavit on behalf of Wisconsin Electric Power Company, market‐based rate filing, FERC Docket 

No. ER05‐540‐000, February 4, 2005. 

» Affidavit on behalf of J Aron & Co. and Power Receivable Finance, LLC, consolidated triennial 

updated market analysis, December 30, 2004. 

» Affidavit on behalf MidAmerican Energy Co., supplement to 10/29/04 market‐power update 

filing, FERC Docket No. ER96‐719‐004, November 23, 2004. 

» Affidavit in connection with Comments of Cinergy Services, Inc. re Reporting Requirement for 

Changes in Status for Public Utilities with Market‐Based Rate Authority under RM04‐14, FERC 

Docket No. RM04‐14‐000, November 15, 2004. 

» Affidavit on behalf of Metcalf Energy Center, LLC and Pastoria Energy Center, LLC, market‐

based rate application, FERC Docket No. ER05‐68‐000 and ER05‐67‐000, October 25, 2004. 

» Affidavit on behalf Calpine Bethpage 3, LLC and TBG Cogen Partners, market‐based rate filing, 

FERC Docket No. ER05‐48‐000 and ER04‐1100‐000, August 4, 2004. 

» Affidavit on behalf of The Empire District Electric Co., updated market power analysis, FERC 

Docket No. ER99‐1757‐005, September 27, 2004. 
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» Affidavit on behalf of Wisconsin Electric Power Co, revised generation market power portion of 

its pending three‐year market power update, FERC Docket No. ER98‐855‐004, September 27, 

2004. 

» Affidavit on behalf of Duke Power, a Division of Duke Energy Corp., market power analysis, 

FERC Docket No. ER96‐110‐010, August 11, 2004. 

» Affidavit on behalf of Virginia Electric & Power Co et al., application for the proposed transfer of 

substantially all of the assets of Multitrade to Dominion Power, FERC Docket No. EC04‐139‐000, 

July 30, 2004. 

» Affidavit on behalf of Goldendale Energy Center, market‐based rate application, FERC Docket 

No. ER04‐1038‐000, July 23, 2004. 

» Affidavit on behalf of Calumet Energy Team, LLC, updated triennial market power analysis, 

FERC Docket No. ER01‐389‐001, July 20, 2004. 

» Affidavit on behalf of Calpine Parlin, LLC, market‐based rate filing, FERC Docket No. ER04‐832‐

000, May 11, 2004. 

» Affidavit on behalf of Calpine Newark, LLC, market‐based rate filing, FERC Docket No. ER04‐

831‐000, May 11, 2004. 

» Affidavit on behalf of Virginia Electric & Power Co, application for market‐based rates, FERC 

Docket No. ER04‐834‐000, May 11, 2004. 

» Affidavit on behalf of Virginia Electric and Power Co., UAE Mecklenburg Cogeneration, LP et al., 

authorization for the proposed transfer of 100% of the ownership interests of Cogenco etc., FERC 

Docket No. EC04‐104‐000, May 6, 2004. 

» Affidavit on behalf of Occidental Power Marketing, LP, triennial market power analysis, FERC 

Docket No. ER99‐3665‐004, April 14‐15, 2004. 

» Affidavit on behalf of The Williams Entities, joint triennial market power update, FERC Docket 

Nos. ER03‐1331‐003 et al., March 12, 2004. 

» Affidavit on behalf of Wisconsin Electric Power Co., updated triennial market‐power analysis, 

FERC Docket No. ER98‐855‐003, January 29, 2004. 

» Affidavit on behalf of GEN~SYS Energy, triennial update market power analysis, FERC Docket 

No. ER97‐4335‐006, October 17, 2003. 

» Affidavit on behalf of Calpine Energy Services LP, updated market power analysis, FERC Docket 

No. ER00‐3562‐001, September 22, 2003. 

» Affidavit on behalf of Rocky Mountain Energy Center, LLC, application for market‐based rates, 

FERC Docket No. ER03‐1288‐000, September 3, 2003. 

» Affidavit on behalf of Fox Energy Co, LLC, application for market‐based rates, FERC Docket No. 

ER03‐983‐000, June 24, 2003. 

» Affidavit on behalf of Chehalis Power Generating Limited Partnership, application for market‐

based rates etc., FERC Docket No. ER03‐717‐000, April 7, 2003. 
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» Affidavit on behalf of Calpine Northbrook Energy Marketing, LLC, triennial updated market 

power analysis, FERC Docket No. ER03‐717‐000, October 23, 2002. 

» Affidavit on behalf of Choctaw Generation Limited Partnership, updated triennial market power 

analysis, FERC Docket No. ER98‐3774‐001, October 17, 2002. 

» Affidavit on behalf of Riverside Energy Center, LLC, market‐based rate filing, FERC Docket No. 

ER03‐49‐000, October 16, 2002. 

» Affidavit on behalf of Blue Spruce Energy Center, LLC, market‐based rate filing, FERC Docket 

No. ER03‐25‐000, October 8, 2002. 

» Prepared Responsive Testimony on behalf of Calpine Energy Services, LP et al. re: San Diego Gas 

& Electric Co. v. Sellers of Energy & Ancillary Services etc. under EL00‐95 et al., FERC Docket 

Nos. EL00‐95‐045 et al., September 27, 2002. 

» Affidavit on behalf of Duke Power Co., a division of Duke Energy Corp., market‐based rate 

filing, FERC Docket No. ER96‐110‐007, December 17, 2001. 
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Summer Winter Summer Winter

PJM
PJM Braidwood 2,330.0      2,384.0      100.0% 2,330.0      2,384.0          
PJM Byron 2,300.0      2,346.0      100.0% 2,300.0      2,346.0          
PJM 5004/5005 Calvert Cliffs 1/ 1,716.0      1,734.0      50.0% 1,716.0      1,734.0          
PJM East Chester 39.0            54.0            100.0% 39.0            54.0                
PJM Colver Power 110.0          110.0          25.0% 27.5            27.5                
PJM Conemaugh 1,711.2      1,711.2      31.3% 535.3          535.3              
PJM East Conowingo 572.0          572.0          100.0% 572.0          572.0              
PJM Criterion Power 70.0            70.0            100.0% 70.0            70.0                
PJM East Croydon 392.0          512.0          100.0% 392.0          512.0              
PJM East Delaware 56.0            74.0            100.0% 56.0            74.0                
PJM Dresden 1,750.0      1,700.0      100.0% 1,750.0      1,700.0          
PJM East Eddystone 820.0          836.0          100.0% 820.0          836.0              
PJM Exelon Solar Chicago 9.0              9.0              100.0% 9.0              9.0                  
PJM East Fairless Hills 60.0            60.0            100.0% 60.0            60.0                
PJM East Falls 51.0            60.0            100.0% 51.0            60.0                
PJM 5004/5005 Gould Street 97.0            97.0            100.0% 97.0            97.0                
PJM Handsome Lake 267.5          267.5          100.0% 267.5          267.5              
PJM Keystone 1,711.2      1,711.2      42.0% 718.4          718.4              
PJM La Salle 2,277.0      2,313.0      100.0% 2,277.0      2,313.0          
PJM East Limerick 2,296.0      2,386.0      100.0% 2,296.0      2,386.0          
PJM East Moser 51.0            60.0            100.0% 51.0            60.0                
PJM East Muddy Run 1,070.0      1,070.0      100.0% 1,070.0      1,070.0          
PJM 5004/5005 Notch Cliff 116.7          116.7          100.0% 116.7          116.7              
PJM East Oyster Creek 614.5          637.0          100.0% 614.5          637.0              
PJM 5004/5005 Peach Bottom 2,250.6      2,296.0      50.0% 1,125.3      1,148.0          
PJM East Pennsbury 5.4              5.4              100.0% 5.4              5.4                  
PJM 5004/5005 Perryman 353.6          353.6          100.0% 353.6          353.6              
PJM 5004/5005 Philadelphia Road 60.9            60.9            100.0% 60.9            60.9                
PJM Quad Cities 1,819.0      1,819.0      75.0% 1,364.3      1,364.3          
PJM East Richmond 98.0            132.0          100.0% 98.0            132.0              
PJM 5004/5005 Riverside 228.0          228.0          100.0% 228.0          228.0              
PJM 5004/5005 Safe Harbor 417.5          417.5          66.7% 278.5          278.5              
PJM East Salem 2,326.0      2,387.8      42.6% 990.6          1,017.0          
PJM East Schuylkill 30.0            38.0            100.0% 30.0            38.0                
PJM Southeast Chicago 296.0          320.0          100.0% 296.0          320.0              
PJM East Southwark 52.0            72.0            100.0% 52.0            72.0                
PJM East The City of Vineland at North Vineland 2.3              2.3              100.0% 2.3              2.3                  
PJM East The City of Vineland at West Vineland 3.7              3.7              100.0% 3.7              3.7                  
PJM 5004/5005 Three Mile Island 1 805.0          829.0          100.0% 805.0          829.0              
PJM 5004/5005 Westport 115.8          115.8          100.0% 115.8          115.8              
PJM Net Metered/Behind-the Meter Generation 28.4            28.4                

Owned/Controlled 
Interest (MW)Ownership 

Share

Generation Owned or Controlled by Exelon in PJM and First-Tier Markets

RTO Plant Name

Capacity (MW)Sub 
market
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Owned/Controlled 
Interest (MW)Ownership 

ShareRTO Plant Name

Capacity (MW)Sub 
market

Purchases
PJM Elwood 5-8 (Toll) 600.0          768.0              
PJM 5004/5005 Delta/York (Toll) 545.0          545.0              
PJM Cordova (Toll) 521.2          601.2              

PJM, Subtotal 25,739.8    26,550.3        
PJM East, Subtotal 7,231.9      7,619.8          
PJM 5004/5005, Subtotal 12,673.7    13,126.2        
PJM AP South, Subtotal 12,673.7    13,126.2        

First-Tier Markets
NYISO 2/

NYISO Ginna 1/ 580.8          582.1          50.0% 580.8          582.1              
NYISO Nine Mile Point 1 1/ 629.7          630.0          50.0% 629.7          630.0              
NYISO Nine Mile Point 2 1/ 1,287.0      1,301.1      41.0% 1,055.3      1,066.9          

NYISO, Subtotal 2,265.8      2,279.0          

MISO
MISO Clinton 1,065.0      1,078.0      100.0% 1,065.0      1,078.0          
MISO Agriwind 8.4              8.4              100.0% 8.4              8.4                  
MISO Beebe 81.6            81.6            100.0% 81.6            81.6                
MISO B&K Energy Systems 2.0              2.0              100.0% 2.0              2.0                  
MISO BC Energy 4.0              4.0              100.0% 4.0              4.0                  
MISO CP Windfarm 4.2              4.2              100.0% 4.2              4.2                  
MISO Blue Breezes I + II 2.6              2.6              100.0% 2.6              2.6                  
MISO Breezy Bucks I + II 2.6              2.6              100.0% 2.6              2.6                  
MISO Christoffer Wind I - IV 8.4              8.4              100.0% 8.4              8.4                  
MISO DL Windy Acres 2.0              2.0              100.0% 2.0              2.0                  
MISO G-Flow Wind 1.3              1.3              100.0% 1.3              1.3                  
MISO Green Acres Breeze 1.3              1.3              100.0% 1.3              1.3                  
MISO K&D Energy 4.0              4.0              100.0% 4.0              4.0                  
MISO KC Energy 4.0              4.0              100.0% 4.0              4.0                  
MISO KSS Turbines 4.0              4.0              100.0% 4.0              4.0                  
MISO Harvest I + II 112.2          112.2          100.0% 112.2          112.2              
MISO Michigan Wind 1 + 2 159.0          159.0          100.0% 159.0          159.0              
MISO Minnesota Breeze 1.3              1.3              100.0% 1.3              1.3                  
MISO Prairie Wind Power 4.0              4.0              100.0% 4.0              4.0                  
MISO Roadrunner I 1.3              1.3              100.0% 1.3              1.3                  
MISO Salty Dog I + II 2.6              2.6              100.0% 2.6              2.6                  
MISO S & P Windfarm 2.0              2.0              100.0% 2.0              2.0                  
MISO Shane's Wind Machine 1.3              1.3              100.0% 1.3              1.3                  
MISO Sunset Breeze 1.3              1.3              100.0% 1.3              1.3                  
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Summer Winter Summer Winter

Owned/Controlled 
Interest (MW)Ownership 

ShareRTO Plant Name

Capacity (MW)Sub 
market

MISO Wally's Wind Farm 1.3              1.3              100.0% 1.3              1.3                  
MISO Windy Dog I 1.3              1.3              100.0% 1.3              1.3                  
MISO Wolf Wind Enterprises 1.3              1.3              100.0% 1.3              1.3                  
MISO Tenaska Frontier (Toll) 860.0          926.0              

MISO, Subtotal 2,344.3      2,423.3          

Note:  Generation ratings are based on EIA-860, unless otherwise indicated.
http://www.eia.gov/cneaf/electricity/page/eia860.html

1/

2/ Ratings based on NYISO 2014 Load and Capacity Data ("Gold Book") (ratings as of 2014).

3/ Capacity ratings based on ISO-NE CELT data.  
http://www.iso-ne.com/trans/celt/report/2014/2014_celt_report.xls

Assigns Exelon 100% of the nuclear plants owned by its affiliate, Constellation Energy Nuclear Group, LLC ("CENG"). 

http://www.nyiso.com/public/webdocs/markets_operations/services/planning/Documents_and_Resources/Planning_Data_and_
Reference_Docs/Data_and_Reference_Docs/2014_NYCA_Generators.xls

http://www.eia.gov/cneaf/electricity/page/eia860.html
http://www.nyiso.com/public/webdocs/markets_operations/services/planning/Documents_and_Resources/Planning_Data_and_Reference_Docs/Data_and_Reference_Docs/2014_NYCA_Generators.xls
http://www.nyiso.com/public/webdocs/markets_operations/services/planning/Documents_and_Resources/Planning_Data_and_Reference_Docs/Data_and_Reference_Docs/2014_NYCA_Generators.xls
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Generation Affiliated with or Under Long-Term Contract to Pepco Holdings, Inc. 

Summer Winter Summer Winter

Generation owned by PHI
PJM 5004/5005 Bethlehem Renewable Plant 4.7          5.4          100% 4.7           5.4           
PJM 5004/5005 Eastern LFG 3.0          3.0          100% 3.0           3.0           
PJM AP South Fauquier LFG 2.0          2.0          100% 2.0           2.0           
PJM Net Metered/Behind-the Meter Generation 7.0           7.0           

Subtotal, PJM 16.7         17.4         
PJM East, Subtotal -           -           
PJM 5004/5005, Subtotal 14.7         15.4         
PJM AP South, Subtotal 16.7         17.4         

Generation under LT Contract with PHI Affiliates (not "controlled" by PHI) 1/

PJM PJM East Chambers Cogeneration 187.6       173.2       
PJM PJM East Logan Generating 200.0       200.0       
PJM PJM East Covanta Delaware Valley 75.0         75.0         
PJM AES Armenia Mountain 50.0         50.0         
PJM Roth Rock 40.0         40.0         
PJM Chestnut Flats 38.0         38.0         

Subtotal, PJM 590.6       576.2       

1/ The MWs reflect contract quantities under the respective Power Purchase Agreements.

Note:  Generation ratings are based on EIA-860, unless otherwise indicated.
http://www.eia.gov/cneaf/electricity/page/eia860.html

Owned/Controlled 
Interest (MW)

RTO Plant Name

Sub 
market

Ownership 
Share

Capacity (MW)
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Gas Transportation Capacity (mmcf/d)

PJM AP South 5004/5005 Exelon PHI
Texas Eastern Trans Corp 3,042             3,025             3,025             326            15              
Transcontinental Gas P L Co 3,035             3,035             2,265             365            85              
Tennessee Gas Pipeline Co 2,945             2,062             2,062             -                 -                 
Cove Point LNF LP 2,233             2,233             2,233             -                 -                 
Columbia Gas Trans Corp 2,219             3,430             2,466             210            36              
ANR Pipeline Co 1,848             -                      -                      -                 -                 
Rockies Express Pipeline 1,600             -                      -                      -                 -                 
Panhandle Eastern P L Co 1,314             -                      -                      30              -                 
Texas Gas Transmission Co 1,007             -                      -                      -                 -                 
National Fuel Gas Supply Co 368                 368                 368                 14              -                 
Crossroads 250                 -                      -                      -                 -                 
KO Transmission Co 219                 -                      -                      -                 -                 
Dominion Transmission Co 150                 1,994             2,694             132            -                 
East Tennessee Nat Gas Co 70                   70                   -                      -                 -                 
Penn York Energy Corp 60                   60                   60                   -                 -                 
Nora Transmission Co 50                   50                   -                      -                 -                 
Union Heat & Power 45                   -                      -                      -                 -                 
Norse Pipeline Co 2                     2                     2                     -                 -                 
Equitrans -                      285                 285                 -                 -                 
Bluefield Gas Co -                      12                   -                      -                 -                 

20,457           16,626           15,460           1,077         136            

Exelon as a Percent of Total 5.3% 6.5% 7.0%
PHI as a Percent of Total 0.7% 0.8% 0.9%

For purposes of this analysis, PJM includes capacity into Delaware, Maryland, New Jersey, Ohio, Pennsylvania, Virginia, West 
Virginia and the District of Columbia from outside of those states.
For purposes of this analysis, PJM does not include capacity into llinois, Indiana, Kentucky, Michigan, North Carolina, and 
Tennessee, because PJM covers only a relatively small portion of these states.

Source:  Interstate Pipeline Capacity on a State-to-State Level, 
http://www.eia.doe.gov/pub/oil_gas/natural_gas/analysis_publications/ngpipeline/StatetoState.xls, Index of Customers and 
Company information.

AP South includes capacity into Delaware, Maryland, New Jersey, Pennsylvania, Virginia and the District of Columbia from outside 
of those states.
5004/5005 includes capacity into Delaware, Maryland, New Jersey, Pennsylvania and the District of Columbia from outside of those 
states.
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Gas Storage (Max Daily Delivery mmcf )
PJM Exelon PHI

Dominion Transmission Inc 10,528           168            28              
Columbia Gas Transmission Corp 4,416             218            10              
National Fuel Gas Supply Corporation 881                 -                 
Equitrans, L.P. 821                 -                 
Texas Eastern Transmission, LP 400                 31              
Tennessee Gas Pipeline Company 485                 -                 
Saltville Gas Storage Company Llc 345                 -                 
Peoples Natural Gas 336                 -                 
Stechman Ridge Lp 300                 -                 
Hardy Storage Company Llc 171                 24              
Hampshire Gas Co 137                 -                 -                 
UGI Storage Company 60                   -                 -                 
Cranberry Pipeline Corporation 63                   -                 -                 
NGO Development Corporation 37                   -                 -                 
Transco LNG (NJ) -                 1                

18,980           441            39              

Exelon as a Percent of Total 2.3%
PHI as a Percent of Total 0.2%

PJM Includes storage capacity in Maryland, Ohio, Pennsylvania, Virginia, and West Virginia.  No field storage exists in 
Delaware, New Jersey or the District of Columbia.
Source:  U.S. Field Level Storage Data, EIA, 
http://www.eia.gov/cfapps/ngqs/ngqs.cfm?f_report=RP7&f_sortby=&f_items=&f_year_start=&f_year_end=&f_show
_compid=&f_fullscreen, Index of Customers and Company information.
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Exhibit K: Maps 
 

A map of the properties owned by the Applicants is provided below.   
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Exhibit L:  Status of Regulatory Actions and Orders 
 

The following approvals or clearances are required for the Transaction.  None have been 

obtained to date. 

Hart-Scott-Rodino (HSR) Antitrust Improvements Act of 1976   

Federal Communications Commission   

Delaware Public Service Commission 

District of Columbia Public Service Commission 

Maryland Public Service Commission 

New Jersey Board of Public Utilities 

Virginia State Corporation Commission 



 

  
 

Exhibit M:  Cross-Subsidization 
 

The Commission’s Merger Regulations require that Section 203 applicants explain that 

their proposed transaction will not, at the time of the transaction or in the future, result in (1) any 

transfer of facilities between a traditional public utility associate company that has captive 

customers or that owns or provides transmission service over jurisdictional transmission 

facilities, and an associate company; (2) any new issuance of securities by a traditional public 

utility associate company that has captive customers or that owns or provides transmission 

service over jurisdictional transmission facilities, for the benefit of an associate company; (3) any 

new pledge or encumbrance of assets of a traditional public utility associate company that has 

captive customers or that owns or provides transmission service over jurisdictional transmission 

facilities, for the benefit of an associate company; or (4) any new affiliate contract between a 

non-utility associate company and a traditional public utility associate company that has captive 

customers or that owns or provides transmission service over jurisdictional transmission 

facilities, other than non-power goods and services agreements subject to review under Sections 

205 and 206 of the FPA.  18 C.F.R. § 33.2(j)(1)(ii). 

As explained in this Exhibit M, the Applicants provide assurance and verify, based on 

facts and circumstances known to the Applicants or that are reasonably foreseeable, that the 

proposed Transaction will not result in, at the time of the Transaction or in the future, cross-

subsidization of a non-utility associate company or pledge or encumbrance of utility assets for 

the benefit of an associate company. 
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Overall Discussion of Cross-Subsidization Implications 
Resulting From the Transaction 

The Transaction is a straightforward merger that does not present any concerns about the 

improper subsidization of an associate company by its public utility affiliates.  Further, the 

Applicants are proposing to add additional ring-fencing for the Pepco Holdings utilities.  The 

proposed additional ring-fencing measures will be reviewed by the relevant state commissions, 

which will be able to fully evaluate the need to impose any further protections against cross-

subsidization.  Thus, there is no possibility that the Transaction could result in any improper 

cross-subsidization. 

Moreover, the Transaction does not present any longer-term concerns about improper 

cross-subsidization.  The Commission has, and will continue to have, the ability to provide 

ongoing protection against cross-subsidization through its authority over the rates, terms, and 

conditions of service associated with any and all jurisdictional transmission facilities owned by 

any electric utility subsidiary of Exelon or Pepco Holdings, as well as the merged company as a 

public utility holding company.   

Similarly, because the Transaction does not affect any state utility commission’s 

jurisdiction over any subsidiary of Exelon or Pepco Holdings, including any traditional public 

utility associate companies, the state utility commissions’ ability to address cross-subsidizations 

issues will be unaffected by the Transaction. 

Discussion of the Four Factors Identified by the  
Commission in its Merger Regulations 

A. Transfers of Facilities 

The Transaction is an all cash acquisition of the stock of Pepco Holdings that does not 

call for any transfers of any facilities of the traditional public utility associate companies of 

Exelon or Pepco Holdings (the “Regulated Companies”), either at the time of the Transaction or 
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in the future.  The Regulated Companies will continue to operate as regulated utilities under their 

existing Commission-approved tariffs.  After the Transaction, the Regulated Companies will 

continue to own and operate the jurisdictional facilities that they owned and operated prior to the 

Transaction.  

B. New Issuance of Securities 

The Transaction does not provide for the new issuances of securities by the Regulated 

Companies for the benefit of an associate company, either at the time of the Transaction or in the 

future.   

C. New Pledge or Encumbrance 

The Transaction does not provide for any new pledges or encumbrances of assets of the 

Regulated Companies for the benefit of an associate company, either at the time of the 

Transaction or in the future.  

D. New Affiliate Contracts 

The Transaction does not provide for any new contracts between any of the Regulated 

Companies and any unregulated affiliate in connection with the Transaction, other than non-

power goods and services agreements, either at the time of the Transaction or in the future.   

Exelon Generation will, however, submit bids into the various auctions conducted to 

provide the Regulated Companies with the energy and capacity necessary to satisfy their 

Provider of Last Resort obligations under their state retail access programs.  If successful, these 

bids could result in future power sales contracts between Exelon Generation and one or more of 

the Regulated Companies.  The auctions are conducted by independent entities under the 

auspices of the state utility commissions, and thus satisfy the Commission’s Allegheny 

requirements for ensuring that the contracts are at rates, terms, and conditions established in the 
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competitive market and do not result in the subsidization of Exelon Generation by the Regulated 

Companies.  See Allegheny Energy Supply Co., 108 FERC ¶ 61,082 (2004). 

In sum, Applicants are providing assurance, based on facts and circumstances known to 

them or that are reasonably foreseeable, that the Transaction will not result in, at the time of the 

Transaction or in the future, cross-subsidization of a non-utility associate company or pledge or 

encumbrance of utility assets for the benefit of an associate company, including: 

(A) Any transfer of facilities between a traditional public utility associate company 

that has captive customers or that owns or provides transmission service over 

jurisdictional transmission facilities, and an associate company; 

(B)  Any new issuance of securities by a traditional public utility associate company 

that has captive customers or that owns or provides transmission service over 

jurisdictional transmission facilities, for the benefit of an associate company; 

(C)  Any new pledge or encumbrance of assets of a traditional public utility associate 

company that has captive customers or that owns or provides transmission service 

over jurisdictional transmission facilities, for the benefit of an associate company; 

or 

(D)  Any new affiliate contract between a non-utility associate company and a 

traditional public utility associate company that has captive customers or that 

owns or provides transmission service over jurisdictional transmission facilities, 

other than non-power goods and services agreements subject to review under 

Sections 205 and 206 of the FPA. 

************************************************************* 
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Attached are lists of encumbrances of the utility assets of Exelon and Pepco Holdings. 

 
Exelon:   

 The principal properties of ComEd are subject to the lien of ComEd’s Mortgage dated July 1, 
1923, as amended and supplemented, under which ComEd’s first mortgage bonds are 
issued.  The ComEd Mortgage is a first mortgage lien on substantially all present and future 
transmission and distribution assets and franchises owned by ComEd, subject to limited 
exceptions.  There are expressly excepted from the lien of the Mortgage, whether now owned or 
hereafter acquired, certain real estate not used in the public utility business, real estate held by 
ComEd in the name of a nominee, cash and securities not specifically pledged under the 
Mortgage, receivables, contracts (other than leases), materials and supplies not included in utility 
plant accounts, merchandise, automobiles, trucks and other transportation equipment and office 
furniture and equipment.  
 
 The principal properties of PECO are subject to the lien of PECO’s Mortgage dated May 1, 
1923, as amended and supplemented, under which PECO’s first and refunding mortgage bonds 
are issued.  PECO’s properties subject to the Mortgage consist principally of electric 
transmission and distribution lines and substations, gas distribution facilities and general office 
and service buildings.  The Department of Energy has a conditional ownership interest in 
federally-funded project property and equipment of PECO, which is subordinate to the lien of 
PECO’s mortgage. 

 

BGE has the following two encumbrances on its utility assets: 
 
 1. Indenture and Security Agreement dated as of July 9, 2009, by and between BGE, as 
issuer, and Deutsche Bank Trust Company Americas, as trustee, as amended and supplemented 
by the Supplemental Indenture No. 1 dated as of October 1, 2009, by and between BGE, as 
issuer and Deutsche Bank Trust Company Americas, as trustee (the “Secured Indenture”).  The 
Secured Indenture creates a first priority lien on substantially all of BGE’s electric utility 
distribution equipment and fixtures and on BGE’s franchises, permits, and licenses that are 
transferable and necessary for the operation of the equipment and fixtures.  As of the date hereof, 
no securities have been issued under the Secured Indenture. 
 
 2. Rate Stabilization Bonds issued by RSB BondCo LLC, a subsidiary of BGE, in June 
2007, in an initial aggregate principal amount of $623.2 million.  The scheduled maturity dates 
for the remaining outstanding rate stabilization bonds are April 2016 and April 2017.  The bonds 
are secured primarily by a usage-based, non-bypassable charge payable by all of BGE’s 
residential electric customers over a ten-year period. 
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Pepco Holdings: 
 
Substantially all of the property, plant and equipment (except as to specifically excluded property) 
of Pepco is subject to a first lien pursuant to a Mortgage and Deed of Trust dated July 1, 1936, as 
amended and supplemented.  
 
Substantially all of the property, plant and equipment (except as to specifically excluded property) 
of Delmarva Power is subject to a first lien pursuant to a Mortgage and Deed of Trust dated 
October 1, 1943, as amended and supplemented.  
 
Substantially all of the property, plant and equipment (except as to specifically excluded property) 
of Atlantic City Electric is subject to a first lien pursuant to a Mortgage and Deed of Trust dated 
July 15, 1937, as amended and supplemented.  
 
Transition Bonds  issued by Atlantic City Electric Transition Funding LLC, a subsidiary of 
Atlantic City Electric, on December 19, 2002 ($440 million) and December 23, 2003 ($152 
million).  The scheduled maturity dates for the outstanding Transition Bonds extend to October 
20, 2023.  The bonds are secured primarily by a usage-based, non-bypassable charge payable by 
all Atlantic City Electric customers. 
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DISTRICT OF COLUMBIA 

BEFORE THE 

PUBLIC SERVICE COMMISSION 

 

IN THE MATTER OF THE INVESTIGATION INTO  ) 

MODERNIZING THE ENERGY DELIVERY SYSTEM FOR ) FORMAL CASE NO. 1130 

INCREASED SUSTAINABILITY ) 

U.S. General Services Administration 

Initial Comments Regarding 

Preliminary Scope of the Proceeding 

August 31, 2015 

The U.S. General Services Administration (GSA) has reviewed the Commission’s June 12. 

2015 Order No. 17912 that established this case docket and generally described several 

topics that will be addressed in this proceeding.  GSA concurs with the overall scope of 

topics to be addressed, and supports the broad goals of making the energy system in the 

District of Columbia more reliable, efficient, cost-effective and interactive.  Moreover, 

GSA welcomes the opportunity to participate in identifying and developing ways to 

modernize the District’s energy delivery system for increased sustainability.  GSA has a 

large customer base served by the electric and natural gas networks in the District.  In 

addition, GSA has a sizable and growing portfolio of District-based demand response1 and 

distributed generation (DG) resources (including solar installations and combined heat and 

power [CHP] facilities.)2  As a result, GSA is interested in identifying mutually beneficial 

                                                           

1
 For example, to help lower electricity costs from these electric loads in recent years, GSA 

has actively participated in PJM-sponsored demand response programs and has also 
responded to informal peak load reduction requests in the Pepco zone.  During the summer 
of 2015, GSA had nearly 8.5 MW of load enrolled in PJM’s demand response program for 
the Pepco DC zone through a third party curtailment service provider (CSP).  (Other 
Federal agencies in the District also participate in PJM demand response programs through 
CSPs.)   
2
 GSA operates a CHP facility in the District that generates approximately 10 MW of 

output, and another CHP facility in Pepco’s Maryland service territory that generates more 
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ways in which its large customer base and diversified resource portfolio might be 

integrated effectively into a more efficient, sustainable energy delivery system in the 

District.   

As a significant stakeholder in District’s energy future, GSA offers the following Initial 

Comments regarding the proposed scope of the proceeding outlined in Order No. 17912.  

Our brief comments are intended to highlight four specific areas and topics that GSA 

believes should be thoroughly addressed in the proceeding.   

1. Maximize Value of Existing AMI Resources.  Local distribution customers are 

paying for significant network investments in advanced metering infrastructure 

(AMI).  A sustainable, cost-effective energy delivery system will require 

technology solutions that depend—in large part—on extensive access to real-time 

load, consumption, and pricing data.  In this proceeding, the Commission should 

identify specific initiatives to extract greater value from existing AMI resources 

integrated into a sustainable energy delivery system.  In particular, the 

Commission should examine how AMI investments can facilitate the integration 

of DG resources in distribution networks (for example, the development of 

network microgrids) by facilitating the exchange of data between customers, 

network operators, and resource suppliers.   

2. Ensure Integration of Billing Systems.  Retail utility billing systems have been 

traditionally designed to address an energy environment that was static in nature 

and where energy information generally flowed in only one direction.  Such a 

unidirectional system is likely to impede the adoption of technologies necessary 

to promote a cost-effective, sustainable energy system.  Innovative integration of 

AMI is only one element the development of such a system.  GSA’s experience is 

that current billing systems are not adequate to address widespread adoption of 

DG resources, especially those capable of exporting energy.  As a result, GSA 

recommends that the Commission ensure that analyses and field tests (pilots) of 

                                                                                                                                                                                

than enough power to supply GSA’s estimated 25 MW peak demand.  Additional CHP 
capacity will be added in the near future.   
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sustainable energy delivery system technologies addressed in this proceeding 

include explicit assessments of the need for updating, improving, and integrating 

existing billing systems to eliminate potential sustainable technology barriers.   

3. Establish a Virtual Net Metering (Microgrid) Pilot.  The Commission should 

examine the potential for virtual net metering of DG resources that are capable of 

exporting power.  This examination should address potential legal, technical, and 

regulatory barriers to virtual net metering, as well as appropriate distribution 

charges and taxes applicable to power delivered by DG resources within the 

District.  GSA would support a pilot project that addressed this issue.   

4. Examine Potential for Microgrids.  The Commission should address the potential 

for customer-based microgrids in the District, focusing on specific steps needed to 

remove any unnecessary legal and regulatory barriers to such microgrids.  In 

addition, the Commission should consider establishing one or more experimental 

microgrid pilots in the District to identify and potentially resolve real-world 

problems with and barriers to microgrid adoption.   

In summary, GSA commends the Commission for establishing this proceeding, and looks 

forward to participating in the scheduled Kickoff Workshop on October 1, 2015.   

 



(b) (5)



(b) (5)
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SYNOPSIS OF IDEA/GSA BRIEFING ON DISTRICT ENERGY 
OFFICES OF JOHNSON CONTROLS 

WASHINGTON, DC 
NOVEMBER 10, 2015 

 
 

1) Background – Pursuant to prior discussions regarding operations of the GSA HOTD district energy 
system in downtown Washington DC, IDEA had offered to convene a one-day industry briefing to 
include GSA leadership, GSA HOTD staff, community stakeholders from the District of Columbia 
and a cross section of IDEA members from the US district energy industry with experience in 
operations, optimization, master planning, technologies and sustainability.   
 

2) The one-day session was held on November 10, 2015 and was intended to provide a situational 
update on current operations at HOTD to industry professionals who would, in turn, offer 
guidance and experience-based advice to assist GSA with plans to modernize the HOTD district 
energy business.   
 

3) The GSA HOTD district energy system, like many downtown district energy businesses, is 
operating in a complex and competitive marketplace amidst shifting market signals and rapidly 
changing policies and utility regulations.  GSA leadership has recognized the inherent economic 
and environmental value of a viable district energy system serving multiple buildings, but is 
facing the challenge of prioritizing and allocating limited capital resources and evaluating 
different ownership and partnering options for GSA HOTD.  GSA leadership would like to make 
informed decisions regarding capital investment, renewal and business strategies, while 
acknowledging that operating a large district energy system involves a more sophisticated and 
forward-looking approach than a single building HVAC replacement project. 
 

4) The principal intent was to assist GSA leadership with insight from experienced district energy 
professionals who have faced similar operational challenges such as deferred maintenance, 
restricted capital budgets, aging infrastructure and uncertainty in a competitive marketplace.  
IDEA participants received and reviewed background information in advance of the session and 
GSA National Capitol Region and HOTD management provided data and operational overview at 
the start of the meeting, while also answering questions throughout the day. 

 
5) The discussion was intended to evaluate and, when appropriate, explore potential technologies, 

industry best practices and strategies to operate, maintain and improve GSA’s HOTD 
infrastructure and where appropriate, consider and anticipate regulatory and market forces that 
might re-shape HOTD for expanded market penetration and services such as district energy 
supply to additional private sector customers and configuration of microgrid capabilities to 
enhance resiliency and mission-critical energy and power supply to Federal buildings. 

  
6) IDEA members were asked to consider how HOTD might integrate traditional district energy 

utility operations along with emerging sustainability, water and energy conservation and 
renewable energy options.  Areas such as marketing, customer service and “beyond the meter” 
efficiency measures were to be considered. 
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7) A primary objective was for IDEA to assist GSA with insight from industry leaders who have 

approached similar situations and undertaken development of a strategic or master plan.  IDEA 
would like to assist GSA HOTD with development of a relevant business plan that would outline 
and prioritize steps to revitalize the GSA HOTD utility infrastructure and provide maximum 
benefit to stakeholders, customers and the GSA. 
 

 
Key Findings and Recommendations from Industry: 
 
8) If there is not a general prohibition for GSA HOTD to connect and to serve non-federal buildings in 

downtown Washington D.C., a primary near term objective should be to retain current customer 
base and determine economics of adding new customers on or near existing mains and services. 
a) Retaining customers is important to maintaining cost recovery structure and preserving value 

of system as an asset. 
b) Adding incremental customers will help with distributing and allocating operating costs over 

greater sales volume; potentially reducing average unit price of service.  
c) Customer retention is important to maintaining the value of the asset, independent of 

ownership structure or future plans. 
 

9) Need for a new Master Plan (“MP”) 
While numerous master plans have been prepared by HOTD over the last two decades, none 
included realistic ranges of true costs of implementation, and all have been shelved.  
a) Consensus is that now would be an appropriate time to do a proper Master Plan that lays out 

GSA’s operational objectives, a clear vision – recognizing that there is no silver bullet.  
b) Short Term Plan must be developed that focuses on stabilizing the plant, dealing with 

deferred maintenance or capacity renewal, securing market share and providing quality, 
reliable service.  

c) Consider implementing six month plan while making low hanging fruit operational 
improvements.  

d) Elements of an MP should include: 
i) Key: Identification of customer needs over the next 10 years, both current customers and 

potential new in-fill customers located on or near existing mains and laterals.  What are 
space heating and process needs; air conditioning and process cooling needs.  How are 
cooling loads shifting vs heating loads? 

ii) Consideration should include repair or replacement of aging boiler assets as a means to 
strengthen reliability, increase load factor, reduce operating costs (not having to run large 
boilers in hot-standby for reliability). 

iii) Consider capacity sizing for load profile – smaller boiler resources for low load, shoulder 
months. 
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iv) Prepare customer load profiles out at least 10 years; that will guide how the HOTD system 
should be designed/modernized.  Assumption is district cooling needs will be greater on 
per sq ft customer basis. 

v) Evaluate heating/cooling and electricity load patterns to determine community energy 
needs; aggregated loads and potential for microgrid offering. 

vi) Note that another view is to take all steps necessary to maintain existing customer load 
and then layer on additional multiple benefits to maximize asset value.  

vii) Assessing load patterns and load shape will be helpful to optimizing plant capacity 
configuration.  Thermal loading and heat-driven cooling (steam turbine drives) could 
support hybrid-cooling plant configuration. 

viii) Assess thermal load patterns to identify CHP opportunities.   
 

 
10)  Review case study of GAO building leaving HODT to conduct forensic engineering of assumptions 

vs actual capital replacement project 
a) What was primary driver for customer exit?  Was it operating cost reduction or a desire by 

building management to more directly manage costs and retain energy savings for the GAO? 
b) Is one of the inherent market problems the structure of GSA cost recovery and rate design 

where customers implement energy savings yet are unable to reduce operating costs because 
GSA HOTD expenses are allocated to end users. 

c) What were the economic assumptions on capital replacement costs and operating expenses? 
d) On a forensic basis, how did capital budget compare to actual results?  What was the actual 

cost of replacing boiler/chiller plant?  Should include all relevant ancillaries including natural 
gas supply; electrical vaults; water and water treatment; condenser system; HVAC system 
modifications; related architectural improvements, labor and O&M costs. 

e) Operational analysis to compare O&M costs vs delivered heat/cooling.  Review 
heating/cooling production compared to purchased district energy volume. 

f) Develop customer exit interview process. 
i) Important to know how they are evaluating and justifying the individual benefit to them of 

leaving GSA system. 
i) What do they perceive as advantages of self-performance over district energy service?  

Current perception of high cost steam ($38 per Mlb) versus $5.00 per MMBTU price for 
delivered natural gas.   

ii) Need to know customer motivations in order to be able to respond or test accuracy of 
assumptions. 

 
11) Analyze customer load density on distribution network to determine if certain customers are too 

high cost to maintain, i.e. Hotel Monaco. (hotel needs steam service on weekends;  because of 
residential/weekend usage, hotel limits maintenance or shutdown options for HOTD) 
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a) Analyze direct distribution costs or load profiles of “lonely” customers who might be remote 
or located on distribution laterals with limited revenue. 

b) Assess line loss in network to determine if planned attrition of certain customers would 
reduce operating costs that exceed revenue 

                                                                                                                                    
12) Recognize that district energy business model will change over time. For example, consider 

proactive and innovative efficiency solutions that can be brought directly to bear in customer 
buildings rather than letting customers adopt their own ECM and then leave the network  
a) Include steps to open dialogue with customers, to educate them on the benefits of District 

Energy/CHP on a system basis and as a direct customer/participant 
b) To increase transparency through enhanced web-based real time usage information; 

implement an education effort to advise customers on data and functionality; building 
performance and optimization 

c) Consider supporting customer energy use benchmarking to help them assess current energy 
appetite/usage profile 

d) Develop system wide customer usage profiles for varying customer types (i.e.  office space; 
data center; event or meeting; production or process loads) and compare “like” buildings on a 
weather-adjusted annual basis. 

e) Consider broadening and shifting focus of current marketing department (i.e. customer 
service/efficiency) to accomplish these goals and more.  

 
13) Develop new business plan and message to marketplace. Public relations is key. 

a) Develop outline of a business plan that can form basis of public relations outreach, particularly 
aimed at current customers and prospective private sector buildings in downtown DC. 

b) Consider “re-branding” name of GSA HOTD to reflect new business model; customer focus 
and growth plans.  Modernize name and identity in marketplace. 

c) Engage support and participation of City of Washington DC, especially Business Improvement 
District (BID) and related agencies to advise HOTD as a “growing concern”. 

d) Describe plans to support/grow district energy system – articulate advantages of district 
energy from federal perspective (efficiency; reliability; emissions reduction; scale, etc) 

e) Gather/include case studies and exemplary performance and other data from DE industry to 
support communications plan that demonstrate advantages of district energy to building 
owners and community at large. 

f) Outline steps to be taken by GSA and how building owners can participate or learn more 
about using district energy service. 

 
g) Once business plan is drafted, consider GSA taking a more hard-lined approach to preventing 

customers from making changes to GSA-owned buildings or simply departing the network. 
GSA should consider a moratorium on customer disconnections or departures while 
management sorts out implementation plan.   
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i) A “time-out” can be justified as providing federal government latitude in assessing best 
overall outcomes – economic and environmental 

ii) GSA owns the buildings and the district energy system; can direct customer (tenant 
occupants) that maintaining district energy system is in overall best interest of federal 
government and all customers. 

iii) Conduct cost of service study and cost allocation assessment and rate design to allow 
reduced energy consumption to concurrently reduce tenant/customer operating costs.   

iv) Need to revise rate structure so that overall allocation or cost model doesn’t distort 
customer behavior and energy conservation efforts.  

 
h) Focus on incremental customer growth – the entire system benefits. 

i) Evaluate implementing district energy service on contract-basis vs tariff relationships as a 
means of maintaining load.   

ii) Contracts will allow revenue assurance to amortize customer-driven capital investments 
downstream of meter. 

iii) Contracts will strengthen earnings model and support asset valuation 
iv) Contracts will allow greater transparency and cost modeling for customers.  Will be 

necessary for private sector business model. 
 

14) Asset Valuation 
a) Need for detailed Cost of Service Study to support a new business model.  Utilize utility 

standard cost of service study to allocate capital, replacement and operating costs in 
determining a desired rate of return.   

b) Cost of service study will properly allocate expenses and future costs against services.  This 
will help to re-balance rates and properly define market-based rates.   

c) Cost of service study can be useful in defining and describing business model to prospective 
customers.   

d) Demonstrate hurdle rate analysis as means to preserve value; properly allocate capital to 
current and prospective customers; avoid cross-subsidy. 

e) Consider identifying HODT replacement cost (“with and without”).  What would it cost federal 
government to install and build this same level of operational asset today?   

f) Develop full replacement cost model.  Try to include real estate values; leasable space in 
buildings; level of supply assurance; sub-basement; mechanical rooms; vaults and penthouse 
space allocation.   

g) Conduct another analysis of “without HOTD” in estimating full capital exposure to federal 
government in retro-fitting boilers, chillers in all the HOTD customer buildings.  This should 
not be limited to capital replacement costs but additional O&M expenses, labor, fuel, etc.   

h) AOC was involved in a similar analysis of replacement of Capitol Power Plant supply to all AOC 
customer buildings.  Total capital replacement cost to on-site boilers/chillers was significantly 
higher than alternative investment in central plant. 
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i) Assess, identify and score buildings for which space and architectural limitations make 
installation of on-site equipment particularly difficult and complex.  Certain vintage buildings 
may have severe limitations on space and installation options. 
 
 

15) HODT is an income producing property, so focus must be on revenues and costs.  Look at history, 
rates of departing customers, recapitalization requirements; deferred maintenance. What will it 
take to make the product and services more attractive to customers? 
a) Focus on cost reductions wherever possible, particularly with regard to energy consumption.  

Certain cost reduction strategies are likely to require capital investment (new boilers or 
control systems) 

b) Need to assess how each expense line item expense is defined.  Is annualized capital or 
maintenance budget determined by expense level threshold allowed without Congressional 
approval?  How are federal funds policy and budgeting strategies impacting operation.   

c) Assemble and catalogue all plant and network capital requirements and rank/prioritize 
investments on scale of “Must Do for Reliability”; “Good to Do for Efficiency or 
Environmental”; “Should Do for Economics/Competitiveness”.  Create a hierarchy of projects; 
timelines and cash flow implications. This is similar to the approach utilized at UT Austin over 
the prior 15 years. 

d) Are long term capital needs being analyzed and addressed or are the current limitations of 
federal capital budgeting impacting operational performance?  Under private sector 
management, how would HOTD capital and operating strategies shift? 

e) Determine if unique attributes of federal agency model imposes cost burdens or results in 
cost recovery practices not typical in private sector or institutional settings. 

f) Identify the primary cost drivers in current steam and chilled water rates, and try to isolate 
sources of potential savings.  (i.e.  New control strategies; new prime movers; revised 
operating strategies.)  

g) Develop a rate structure that is transparent, incentivizes existing customers to stay on by 
allowing customers to experience cost savings from increased efficiency.  Transparent rate 
structure will be needed to attract incremental load. 

h) Try to analyze why peak sales and customer load are down.  Is it customer efficiency and 
conservation measures that are reducing usage?  Is it changing weather patterns? Distinguish 
between customer conservation impact and customer migration reductions (i.e. normalize for 
weather). 

i) HOTD appears to be operating at a loss, but is intended to operate at breakeven. Identify true 
deferred maintenance costs and capital requirements.  Per UT Austin model, assess ongoing 
customer load and operational requirements; estimate capital and asset renewal plan; 
identify potential energy savings opportunities and ROI profile. 



7 
IDEA Industry Readout Report – version 11.23.15 

j) If HOTD is to remain under Federal ownership, need assurance of timely and regular access to 
capital.  In current economic and political setting, it seems that federal preferred approach is 
ESCO or private/public partnering.  Understand GSA funding  

k) Explain where customer revenues flow; unclear as to whether a revolving fund process is in 
place and if so, how it works.   

l) Assess overhead and cost allocation methodology versus industry best practices.   Assess 
manpower and staffing configurations to determine if savings are achievable.  

 
 

16) Electricity generation/microgrid potential/ CHP expansion 
a) Outline current cogen project business model to determine revenue flow, respective value 

paid for electricity services.  Compare GSA HOTD to Princeton University cogen plant 
operations for evaluation of electricity revenues. 

b) Assess and identify space needed for installation of more cogeneration capacity. 
c) Assess physical and spatial opportunities to run power cabling to and from GSA HOTD to 

mission critical electricity customers for microgrid operation, islanding and supply options. 
d) GSA pays for natural gas and all electricity produced at HOTD is sold to grid at wholesale price.  

Is GSA compensated or paid for any other electricity attributes like VAR support, etc? 
e) What is remaining duration of cogen PPA and are there opportunities to restructure power 

generation to produce additional revenue or sell output at a more compelling rate? 
f) Need to clarify contract terms, remaining duration of cogen PPA or contract. 
g) Consider discussion with DC PUC on adoption of New Jersey cogeneration law that allows 

central plant cogenerator to “wheel” power to any customer building also concurrently served 
with thermal energy.   

h) Conduct a physical and construction site assessment to determine first cut feasibility of 
installation of additional cogen assets.  What are physical limitations/options at HOTD? 
Footprint options for additional capacity? 

i) Assess need for shifting regulatory considerations to support implementation of microgrid, 
but consider all the ramifications of doing so, including risk of decreasing reliability and 
resiliency.  

j) Evaluate HOTD as primary anchor microgrid to Federal mission-critical buildings. Potential to 
integrate multiple nodes into larger regional distributed generation grid.    Consider all aspects 
of development of Islanding Microgrid including prioritizing “must-serve” loads.   

k) As the second largest property owner in the US, GSA’s HODT can make markets and influence 
people; it can be an entrant into the national market for microgrids, supported by the federal 
government’s voiced opinions on climate control.  

l) Some private companies may put value on microgrid potential; other partners may not 
consider value pending greater regulatory clarification and certainty.     
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17) Develop plan for tapping potential of unserved loads - Include plan for connecting up “lonely 
lines” contiguous to potential customers.  
a) City of DC is conducting capacity survey that will identify potential new loads with negligible 

connection costs (some sit on steam tunnels, others a bit further but within proximity; 
redevelopments; changing neighborhoods) 

b) Would entail significant cultural and statutory shift by GSA as potential load is mostly non-
gov’t buildings, owner-occupied.  

c) Can GSA as owner drive that effort?  If so, identify how to staff that role. Consider retaining 
IDEA marketing/sales training resources to assist or produce business development plan.  

d) GSA develop  scheme to encourage renewables, i.e., SW EcoDistrict, solar installations, use of 
river for heat sink (precedent exists) 

e)  Consider additional revenue streams, i.e., providing ancillary electricity services; additional 
chilled water; funding and implementing customer efficiency measures. 
 

18) Assess privatization options – industry case examples 
a) Study Ohio State University central plant bidding option process and current results.  OSU 

process still in discovery stage.  Reviewing over 40 pre-qualified submissions.   
b) University of Oklahoma entered into third party lease/operation agreement.  Conduct 

research to understand approach, methodology, results to date. 
c) Third party operating agreement – Grand Rapids, MN waste to energy/district heating system.  

Understand structure of O&M agreement.  City retains ownership of asset. 
d) Conduct industry research of US-based third party concession arrangements. 
e) Check DOD methodology for third party utility operations/supply arrangements at military 

bases.  To provide recommendations concerning procurement options for concession-type 
models within GSA’s authorities, similar to DoD’s Utility Privatization (under 10 USC 2688) - 
https://www.law.cornell.edu/uscode/text/10/2688.   

f) Identify how policies might be modified to ensure the HOTD business unit is provided the 
greatest opportunity to succeed including an appropriate degree of flexibility to adapt to 
changes in the energy and real estate marketplace. 

 
19) For future consideration, explore inter-connection of HODT and Capitol Power Plant (AOC) to 

enhance growth, resiliency and efficiency.  
a) Physical connection feasibility has been studied previously.  System pressures and operational 

characteristics need to be assessed. 
b) Operational, political and agency issues may be a challenge. 
c) Steam systems are roughly 4 blocks apart at certain points.  
d) Chilled water supply interconnect distance is greater and may be prohibitive without 

concurrent load growth. 
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20) Customers seem to like the web based real time thermal energy usage information currently 
provided and most use it; has made a lot of difference in terms of resolving customer issues; 
customers are eager to reduce costs.   Capitalize on this current benefit and promote it in the 
market place. 

 
21) General findings and discussion:  

a) Identify/resolve any legal/regulatory/political hurdles to system expansion 
b) Clear up ambiguities as to growth limits or procedural requirements to serve private buildings. 
c) Monitor DC PSC Docket No. FC1130 re resolution of expansion limits, franchise/exclusive 

rights. Build results into business plan. 
d) Are there any conditions under which GSA must provide service to federal buildings? 
e) Consider immediate capital injection, in which case all political issues must first be resolved. 
f) Make the case for HODT retention and growth within GSA by promoting attributes of district 

energy/CHP from federal policy perspective such as Federal Sustainability. 
g) Think on a larger scale than just growing HODT, a benefit in and of itself.   
h) Reverse the incentive to leave the system by making the internal GSA decision to not reward 

leaving or to re-structure governance that transfers benefits of conservation or energy 
efficiency investments to host customer building.  Likewise, the Administration could make 
statements in support of district energy/CHP, encouraging connections, and in support of 
GSA’s expertise in owning/operating efficient gov’t buildings. 

i) The United States government is arguably the best counter party in the world and therefore 
should yield attractive proposal terms from third party providers, particularly global actors 
who assess risk on multiple operating parameters.  Washington DC is a vibrant local economy 
and US Federal Government as a primary customer are important valuation factors.  DC is a 
stable, growing and active real estate markets with representative cost structures (as 
compared to Eastern European or other investment opportunities). 

j) Garner support for district energy deployment on a larger scale, helping to alleviate concerns 
raised by federal climate studies, and helping resolve energy security concerns in the National 
Capitol Region. 

k) Factor in range of costs related to carbon emissions compliance.  Utilize future cost of carbon 
statistics recently issued by UCS and other sources. 

l) How will GSA decisions be impacted by the currently unsettled Clean Power Plan? As an 
emitter, it could contribute to compliance by offering up reductions. 

m) GSA is unique – essentially a single customer is paying the bill.   
n) Consider what life without HOTD would look like, including full replacement cost. 
o) GSA’s HOTD staff preparation and reactions to this discussion indicate willingness to solve 

problem and accept critical analysis.   Staff attitude appears quite positive and constructive in 
context of problem-solving and doing what is best for all stakeholders. 

p) Identify opportunities within Exelon/PEPCO merger discussions for GSA HOTD to serve as one 
of four microgrid projects and for potential electricity sales to grid. 
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q) GSA HOTD has low tax exposure – gross receipts tax is paid to WGL as part of fuel costs; no 
other tax exposure to speak of  

r) Consider energy efficiency tariff for all customers, permitting HODT to enter and improve 
building system efficiencies.  This is analogous to Harvard University green revolving fund.   

s) Consider revolving energy efficiency fund to make building system improvements and to 
secure longer term customers that aren’t able to do so themselves; type of grant. 

t) Demonstrate how capital improvements to HODT have resulted in customer benefits, i.e., 
improving delta T to reduce overall pumping costs, move to longer term agreements, 
increasing condensate recovery from 30% to 70%. 
i) Identify other modernization efforts to be undertaken. 

u) 100% of electricity rates from PEPCO are offset by credits.  Need to understand the mechanics 
of this arrangement and potential for revision and value generation. 

v) HOTD currently saving approx. $1 million/yr on water recycling; grey water reclamation. 
w) It seems that most contingent liabilities are covered i.e., asbestos remediation in distribution 

tunnels/manholes. 
 

22) Cautions from industry professionals.  During closing discussion, roundtable feedback was 
solicited to try to capture over-arching suggestions or key items for attention. 
a) Customer revenue assurance is at the top of the list.  Need to reverse any trend of customer 

departures and develop positive narrative about GSA HOTD. 
b) Know where the money is going within the operation.  Understand cash flows. 
c) Make sure business plan objectives are clear.  
d) Make sure the plan for GSA HOTD is well structured and focused.  If the request for proposal is 

too broad, it might generate little response or worse yet, wide variance in proposals that are 
difficult to value and compare. 

e) Marry the business plan with the strategies of the customers.                                   
f) Set rates in the market range to be competitive. 
g) Master Plan must address customer retention and growth, ownership options, and provide 

incentives for better efficiencies to maximize full value of the asset. 
h) Biggest challenge seems that it is harder and harder to get funds approvals through Congress.  

Therefore think partnership. 
i) Avoid further capitalization that serves as a band aid; base recapitalization on model where 

GSA continues to own but leases to operator; either may put in capital but private sector can 
obtain fast capital jump-started with state of the art technology.   

j) In Pittsburgh, one private industry employee is manager of the City’s water department; the 
wide-ranging private sector brain trust therefore becomes available to a single plant. 

k) Be careful with other case studies – GSA is very different from a homogeneous campus like 
OSU where the production asset and customer buildings reside on a campus. HOTD operates 
in an urban setting with public and private customers located on city streets and rights of way.   

l) Likewise, GSA management does not want an extended and complicated process.  
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m) To avoid delays, particularly related to discovery, retain a procurement specialist in GSA who 
knows the budget and procurement rules; consider reaching out to DOD or FEMP in that 
regard. 
 

23) Paths Forward (Agenda, item 11) 
a) Consensus among participants is that option C.  [GSA retains ownership of assets but enters 

into a long term (50 year) concession agreement allowing private capital infusion/innovation 
is the most sensible approach. 

b) Benefits of ownership continuity and no apparent increase in tax exposure  
c) Achieves GSA objectives of retaining ownership and could bring out best in private sector 
d) More likely to obtain private capital – but consider all sources of capital including from a 

Washington DC district chartered entity that could issue tax free bonds. [some discussion on 
impact on CBO scoring] 

e) There is some urgency to action as real estate market won’t wait, so needs to be enough 
horsepower to move on this option. 

f) DOD UP precedent for not having to go with pre-qualified list of vendors 
g) Industry [IDEA?] will compile a list of the data that acquiring firms look for when evaluating 

this type of project; it appears to all be there but just needs to be packaged and assembled in 
a data room. 

h) City of Washington DC representative indicated he will make this an issue of priority for the 
city and serve to assist GSA HOTD in communications plan with CITY BID.  It will be very 
helpful to have the host city supporting the new GSA HOTD business plan. 

i) IDEA is pleased to assist GSA going forward with the process and will continue to provide 
industry-related information as needed. 
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GSA Energy Division

Utility Regulatory Program
Lariza Sepulveda.  lariza.sepulveda@gsa.gov.  202-420-8316

mailto:lariza.sepulveda@gsa.gov


What is it?

We are Mandate by….
The Federal Property and Administrative Services Act.
The intention of this legislation is to provide for the Government an economical and efficient system for management and 
procurement of public utilities services.  The legislation established forms and procedures to represent the executive agencies in 
negotiations involving public utilities, and in proceedings involving public utilities before Federal and State regulatory bodies.

 

Federal Acquisition Regulations (FAR) Part 41 
Grants GSA Authority to offer utility contract services for deregulated natural gas, electricity and renewable project.

FAR subparts: 
41.103 (a)  Authorizes GSA to monitor regulatory activities and intervene in Utility rate case proceedings.

41.103(b)  Authorizes GSA to Delegate Authority  for State Rate Intervention to  DOE and DOD.

41.201 Authorizes GSA to use legal and regulatory resources for Utility rate and rulemaking  intervention to represent the consumer 
interest of the Federal Executive Agencies.



Why do we get involve?

In State regulatory proceedings Case participants focus on self-interest:
● Our self-interest is US Taxpayers.

GSA Exposure
● Federal buildings consume $6.5 billion in utilities each year.
● GSA energy contracts comprise $3.1 billion in government-wide expenditures.
● GSA currently spends $400 million for energy buildings where it directly pays the bill.

 
GSA can’t rely on other interest groups to protect the consumer interest of 
the Federal facilities.

 



How does it work?

Monitor State Public Service Commissions (PUCs)  ongoing utility filings and activities to evaluate the potential 
economic impact to GSA energy cost and program opportunities.  

Manage a Delegation of authority:
To ensure adequate coverage  of the Federal Interest in State Utility Regulatory proceedings throughout the nation, GSA 
designates 5 year term delegations to DOE, DOD .

Distribution of delegation:
GSA -- covers DC, MD, PA, and NY State.
DOE -- gets involve mainly representing areas where National Labs are located.
DOD -- gets involve in areas where Army, Navy or Airforce have military installations.

What triggers an intervention in State Commissions Utility Regulatory proceedings?
When proposed increases or rule changes threaten to have a significant impact on Federal Executive Agencies GSA and /or our 
agency partners intervene legally to mitigate cost, and help prevent outcomes that run counter to our energy goals.



                   GSA Public Buildings Service 

U.S. General Services Administration 
1800 F Street, NW 
Washington, DC 20405-0002 
www.gsa.gov 

 

April 6, 2015 
 
Mr. Peter E. Meier 
Vice President, Legal Services 
Pepco Holdings, Inc. 
701 9th St, NW 
Washington, DC  20068 
 
Dear Mr. Meier: 
 
In our recent discussions regarding potential settlement items related to the PEPCO/Exelon 
merger, you offered to assist GSA with any projects that we may have an interest in behind the 
PHI foot print.  Related to that offer, GSA has recently signed a contract for 75 MWs of electric 
output from the Great Bay Solar Project to be constructed behind Delmarva Power and Light 
Company in Somerset County, Maryland. 
 
In discussions with Great Bay, it has come to our attention that the project is in the process of 
modifying an existing wind interconnection services agreement (X1-096) to a solar 
interconnection services agreement (AA1-102) at the same site.  It appears that the primary item 
of discussion in this modification is the increase in capacity associated with a solar resource.  
Given the long lead times associated with projects like these and impending tax credit deadlines, 
we would greatly appreciate anything that you could do to facilitate the timely review and 
approval of the modified solar interconnection services agreement.     
 
To avoid any unnecessary delays on our part, we request that PHI representatives work directly 
with Mr. Cyrus Tashakkori of Pioneer Green Energy on these matters.  He can be reached at 
(512) 921-8643 or cyrus.tashakkori@pioneergreen.com.  As always, please feel free to contact 
me at (202) 420-8316 or lariza.sepulveda@gsa.gov if you need anything.  We look forward to 
resuming potential settlement discussions in the near future. 
 
Sincerely, 
 
 
Lariza Sepulveda 
Senior Regulatory Affairs Specialist  
GSA, Energy Division (PMAA) 

mailto:cyrus.tashakkori@pioneergreen.com
mailto:lariza.sepulveda@gsa.gov
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DISTRICT OF COLUMBIA 

BEFORE THE 

PUBLIC SERVICE COMMISSION 

 

IN THE MATTER OF THE APPLICATION OF EXELON ) 
CORPORATION, PEPCO HOLDINGS , INC., POTOMAC ) 
ELECTRIC POWER COMPANY, EXELON ENERGY  ) FORMAL CASE NO. 1119 
DELIVERY COMPANY, LLC, AND NEW SPECIAL PURPOSE ) 
ENTITY, LLC, FOR AUTHORIZATION AND APPROVAL OF  ) 
MERGER TRANSACTION ) 

 
DIRECT TESTIMONY OF 
DENNIS W. GOINS. PH.D. 

ON BEHALF OF THE 
GENERAL SERVICES ADMINISTRATION 

REGARDING NONUNANIMOUS SETTLEMENT AGREEMENT 
 

INTRODUCTION AND QUALIFICATIONS 1 

Q. PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS 2 

ADDRESS.   3 

A. My name is Dennis W. Goins.  I operate Potomac Management Group, an 4 

economics and management consulting firm.  My business address is 5801 5 

Westchester Street, Alexandria, Virginia  22310.   6 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL AND 7 

PROFESSIONAL BACKGROUND.   8 

A. I received a Ph.D. degree in economics and a Master of Economics degree 9 

from North Carolina State University.  I also earned a B.A. degree with 10 

honors in economics from Wake Forest University.  Following graduate 11 
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school I worked as a staff economist at the North Carolina Utilities 1 

Commission (NCUC).  During my tenure at the NCUC, I testified in 2 

numerous cases involving electric, gas, and telephone utilities, and also 3 

served as a member of the Ratemaking Task Force in the national Electric 4 

Utility Rate Design Study sponsored by the Electric Power Research 5 

Institute (EPRI) and the National Association of Regulatory Utility 6 

Commissioners (NARUC).   7 

Since leaving the NCUC, I have worked as an economic and 8 

management consultant to firms and organizations in the private and 9 

public sectors.  My assignments focus primarily on market structure, 10 

policy, planning, and pricing issues involving firms that operate in energy 11 

markets. For example, I have conducted detailed analyses of product 12 

pricing, cost of service, rate design, and interutility planning, operations, 13 

and pricing issues; prepared analyses related to utility mergers, 14 

transmission access and pricing, and the emergence of competitive 15 

markets; evaluated and developed regulatory incentive mechanisms 16 

applicable to utility operations; and assisted clients in analyzing and 17 

negotiating interchange agreements and power and fuel supply contracts.   18 

I have submitted testimony and affidavits and provided technical 19 

assistance in more than 200 proceedings before state and federal agencies 20 

as an expert in such areas as regulatory policy, utility planning and 21 

operating practices, competitive market issues, and regulated product cost 22 

analysis and pricing.  These agencies include the Federal Energy 23 

Regulatory Commission (FERC), the Government Accountability Office, 24 

state courts in Iowa, Montana, and West Virginia, and regulatory agencies 25 

in Alabama, Arizona, Arkansas, Colorado, Florida, Georgia, Hawaii, 26 
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Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, 1 

Massachusetts, Minnesota, Mississippi, Missouri, New Jersey, New York, 2 

North Carolina, Ohio, Oklahoma, Pennsylvania, South Carolina, Texas, 3 

Utah, Vermont, Virginia, West Virginia, Wyoming, and the District of 4 

Columbia.1   5 

Q. HAVE YOU PREVIOUSLY TESTIFIED BEFORE THIS 6 

COMMISSION?   7 

A. Yes.  I have previously testified in Formal Case Nos. 869, 1053, 1076, 8 

1087, 1103, 1116, and 1121.   9 

Q. ON WHOSE BEHALF ARE YOU APPEARING IN THIS 10 

PROCEEDING?   11 

A. I am appearing on behalf of the General Services Administration (GSA), 12 

which represents the Federal Executive Agencies—that is, all Federal 13 

facilities served by Potomac Electric Power Company (Pepco).   14 

Q. WHAT ASSIGNMENT WERE YOU GIVEN WHEN YOU WERE 15 

RETAINED?   16 

A. I was asked to review the Nonunanimous Settlement Agreement 17 

(Settlement Agreement) between the Joint Applicants2 and the Settling 18 

Parties3 that was submitted to the Commission on October 30, 2015.  As 19 

                                                           
1 See Exhibit GSA (A)-1.   
2 Exelon Corporation, Pepco Holdings, Inc. (PHI), Pepco, Exelon Energy Delivery Company 
(EEDC), and New Special Purpose Entity, LLC (SPE).   
3 DC Government, Office of the People’s Counsel (OPC), DC Water and Sewer Authority 
(WASA), Apartment and Office Building Association of Metropolitan Washington (AOBA), 
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part of this assignment, I was asked to evaluate whether the Settlement 1 

Agreement adequately resolves the multiple merger deficiencies the 2 

Commission identified in Opinion and Order No. 17947 dated August 27, 3 

2015, in which it rejected the Joint Applicants proposed merger.   4 

Q. WHAT INFORMATION DID YOU REVIEW IN CONDUCTING 5 

YOUR EVALUATION?   6 

A. I reviewed the Settlement Agreement, supporting testimony filed by the 7 

Joint Applicants and the Settling Parties, and responses to interrogatories 8 

regarding the Settlement Agreement.  In addition, I have provided 9 

technical assistance to GSA in Formal Case No. 1119 since the Joint 10 

Applicants made their initial merger filing with the Commission on June 11 

14, 2014.  Part of my technical assistance required reviewing testimony, 12 

exhibits, and orders included in the case record, including the 13 

Commission’s Order 17947.  As a result, my general familiarity with 14 

various positions the Joint Applicants and Settling Parties took during the 15 

course of the merger proceedings prior to the Commission’s issuing Order 16 

17947 informed my evaluation of the Settlement Agreement.   17 

Q. WAS YOUR REVIEW AND EVALUATION OF THE 18 

SETTLEMENT AGREEMENT HINDERED BY THE 19 

PROCEDURAL SCHEDULE SET BY THE COMMISSION ?   20 

A. Yes.  Because of the truncated procedural schedule the Commission set in 21 

Order No. 18011 dated October 28, 2015, I focused my review and 22 

evaluation of the Settlement Agreement on commitments that address only 23 

                                                                                                                                                               
National Consumer Law Center, National Housing Trust, and National Housing Trust – Enterprise 
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two of the seven public interest factors enunciated in Order No. 17597 1 

dated August 22, 2014.4  (The Commission used this seven-factor test to 2 

determine whether the Joint Applicants’ merger proposal as filed was in 3 

the public interest.)  More specifically, I focused my review and 4 

evaluation on specific elements of Factors 1 and 7 as addressed in the 5 

Settlement Agreement—that is, the effects of the merger on:   6 

 Ratepayers, shareholders, the financial health of the utilities 7 

standing alone and as merged, and the economy of the District 8 

(Factor 1).  My analysis focused on the first (merger effects on 9 

ratepayers) of the four subfactors included in Factor 1—in 10 

particular, the structure and application of the CIF.   11 

 Conservation of natural resources and preservation of 12 

environmental quality (Factor 7)—in particular, Pepco’s 13 

commitment to coordinate with the District in developing at least 14 

four microgrid pilot projects.5   15 

CONCLUSIONS AND RECOMMENDATIONS 16 

Q. WHAT CONCLUSIONS DID YOU REACH?   17 

A. On the basis of my review and evaluation, I concluded the following:   18 

1. The Settlement Agreement includes several new merger 19 

commitments and enhancements of prior commitments that 20 

attempt to address merger deficiencies the Commission identified 21 

in Order No. 17947.  In particular, with respect to public interest 22 

                                                                                                                                                               
Preservation Corporation.   
4 Formal Case No. 1119, Order No. 17597 at ¶ 124.   
5 Settlement Agreement at ¶ 124.   
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Factor 1, the Settlement Agreement doubles the Customer 1 

Investment Fund (CIF) from $33.75 million to $72.8 million and 2 

specifies the CIF’s distribution, unlike the Joint Applicants’ prior 3 

CIF commitment that left the distribution to the Commission’s 4 

discretion.  Nonetheless, one glaring flaw in the Settlement 5 

Agreement is its lack of rate credits or other direct benefits for 6 

non-residential customers (excluding the DC Government).   7 

2. The CIF’s immediate and tangible benefits are targeted at 8 

residential customers and the DC Government.  Under the 9 

Settlement Agreement, the CIF will be used to provide the 10 

following immediate and tangible benefits:   11 

 Residential Customer Base Rate Credit ($25.6 million) to 12 

offset residential distribution base rate increases occurring 13 

from the merger closing through March 31, 2019.6  If the 14 

credit is insufficient to cover all residential rate increases prior 15 

to the end date, Pepco will defer recovery of the excess 16 

through a regulatory asset (Incremental Offset) that Pepco can 17 

recover post-March 31, 2019 without further Commission 18 

approval over a 2-year (or longer) period subject to a $1 19 

million limit per year.  Inexplicably, in applying this credit, 20 

Pepco will treat all Master-Metered Apartment (MMA) 21 

customers as residential customers.7   22 

                                                           
6 Settlement Agreement at ¶ 4.   
7 MMA customers will receive $4.3 million of the $25.6 million Residential Customer Base Rate 
Credit.   
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 Residential Customer Bill Credit ($14 million) applicable to 1 

residential customer bills within 60 days of the merger 2 

closing.8  (The Settlement Agreement does not indicate 3 

whether MMA customers qualify for this residential bill 4 

credit.)   5 

 Total of $17.05 million to support renewable generation 6 

development through the District’s Renewable Energy 7 

Development Fund ($3.5 million), energy efficiency initiatives 8 

through the District’s Sustainable Energy Trust Fund—the 9 

funding mechanism for the District of Columbia Sustainable 10 

Energy Utility (DC SEU) contract ($3.5 million), and 11 

sustainability initiatives through the District’s Green Building 12 

Fund ($10.05 million).9   13 

 Assistance for low- and limited-income Pepco customers 14 

($16.15 million).10   15 

 Total of $0 for Pepco’s non-residential customers.   16 

3. The Settlement Agreement includes a commitment for Pepco to 17 

coordinate with the District to interconnect and develop at least 18 

four microgrids.11  Within 18 months of the merger closing, Pepco 19 

will file a proposal with the Commission that includes proposed 20 

methods for allocating Pepco’s microgrid-related costs to 21 

                                                           
8 Settlement Agreement at ¶ 5.   
9 Settlement Agreement at ¶¶ 6-8.  These three Settlement Agreement commitments address both 
Factors 1 and 7 of the seven-factor test the Commission specified for evaluating whether the 
merger is in the public interest.   
10 Settlement Agreement at ¶ 9.   
11 Settlement Agreement at ¶ 128.   
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ratepayers and recovering these costs from ratepayers through 1 

regulated utility rates.  Pepco and the District will coordinate on 2 

selecting the pilot microgrid locations, developing the proposal 3 

submitted to the Commission, and implementing the projects.  This 4 

microgrid commitment includes no cap on costs that might be 5 

assigned to and recovered from ratepayers for the DC Government 6 

microgrid projects, and appears to put competing non-DC 7 

Government microgrid projects at a decided disadvantage in 8 

Formal Case No. 1130 regarding potential selection as microgrid 9 

pilots.   10 

Q. WHAT DO YOU RECOMMEND ON THE BASIS OF THESE 11 

CONCLUSIONS?   12 

A. I recommend that the Commission:   13 

1. Reject the Settlement Agreement as filed.   14 

2. Approve the Settlement Agreement only if the Joint Applicants 15 

and Settling Parties agree to amend it to include the following 16 

conditions:   17 

 Two-year freeze of distribution base rates for all customers 18 

beginning January 1, 2016—that is, no base rate change before 19 

January 1, 2018.  This commitment would not affect the size 20 

or distribution of the $72.8 million CIF, nor would it have any 21 

effect on the residential rate freeze through March 31, 2019.  22 

However, this new commitment would provide a direct benefit 23 

to non-residential customers that are completely ignored in the 24 

Settlement Agreement as filed.   25 
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 Limit Pepco’s total cost recovery to $5 million for the four or 1 

more DC Government microgrid pilot projects contemplated 2 

under terms of the Settlement Agreement ¶ 128, which 3 

provides no indication of the potential microgrid cost exposure 4 

for ratepayers.  The $5 million cap is an arbitrary but 5 

necessary limit on the financial exposure of ratepayers in the 6 

absence of any settlement parameters that provide comparable 7 

ratepayer protections.  Leaving the cost uncapped creates an 8 

unacceptable risk for ratepayers—particularly non-residential 9 

customers that already pay excessively high distribution base 10 

rates.   11 

FACTOR 1 – CUSTOMER INVESTMENT FUND 12 

Q. DOES THE SETTLEMENT AGREEMENT PROVIDE 13 

INCREASED DIRECT BENEFITS TO RATEPAYERS 14 

COMPARED TO THE $33.75 MILLION CIF THAT THE JOINT 15 

APPLICANTS OFFERED DURING THE MERGER HEARINGS?   16 

A. Yes.  The Joint Applicants increased the $33.75 million CIF to $72.8 17 

million, and split the amount among an immediate residential bill credit 18 

and residential base rate freeze through March 31, 2019, programs 19 

designed to promote renewable resources and energy efficiency, and low-20 

income financial assistance.   21 
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Q. DOES THE ENLARGED CIF IN THE SETTLEMENT 1 

AGREEMENT PROVIDE DIRECT BENEFITS TO ALL OF 2 

PEPCO’S CUSTOMERS?   3 

A. No.  The revised and enhanced CIF targets two groups—residential 4 

customers and the DC Government.12  Non-residential customers receive 5 

no direct benefits under the CIF 6 

Q. DO PEPCO’S RESIDENTIAL BASE RATES CURRENTLY 7 

RECOVER PEPCO’S COST OF SERVICE?   8 

A. No.  As I have demonstrated in several prior base rate cases, Pepco’s 9 

residential rates are heavily subsidized by non-residential customers 10 

whose rates are set millions of dollars above Pepco’s cost of service.  The 11 

situation is so bad that Pepco earns a negative rate of return on its 12 

residential service.  In  13 

Q. DOES GSA REPRESENT A LARGE GROUP OF NON-14 

RESIDENTIAL CUSTOMERS?   15 

A. Yes.  Federal customers in the District represent roughly 25-30 percent of 16 

Pepco’s annual distribution load and delivery charge revenue.  These 17 

Federal customers are served under Pepco’s general service (commercial) 18 

rates applicable to non-residential customers.  Because Pepco’s non-19 

residential rates are set far above cost of service, GSA pays millions of 20 

dollars annually in rate subsidies for residential customers.   21 

                                                           
12 As I noted earlier, MMA customers are inexplicably counted as residential customers and 
assigned $4.3 million of the $25.6 million Residential Customer Base Rate Credit  
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Q. DO THE SETTLEMENT AGREEMENT AND SUPPORTING 1 

TESTIMONY CLEARLY EXPLAIN OR JUSTIFY EXCLUDING 2 

NON-RESIDENTIAL CUSTOMERS FROM ANY DIRECT 3 

BENEFITS UNDER THE CIF?   4 

A. No.   5 

Q. DOES ANY OTHER PARTY SUPPORT YOUR CONTENTION 6 

THAT NON-RESIDENTIAL CUSTOMERS RECEIVE NO DIRECT 7 

BENEFITS UNDER THE SETTLEMENT AGREEMENT?   8 

A. Yes.  In her testimony supporting the Settlement Agreement, AOBA 9 

witness Kirsten M. Bowden states that the “...the commercial classes in 10 

the Settlement Agreement do not receive any direct benefits...”13   11 

Q. DOES THE SETTLEMENT AGREEMENT INCLUDE ANY 12 

REFERENCE TO THE ONGOING RESIDENTIAL SUBSIDY 13 

PROBLEM REFLECTED IN PEPCO’S NEGATIVE RATE OF 14 

RETURN ON ITS RESIDENTIAL SERVICE IN THE DISTRICT?   15 

A. Yes—although the reference is a relatively bland reiteration of the 16 

Commission’s stated policy enunciated long before the Joint Applicants’ 17 

proposed merger.  More specifically, Settlement ¶ 48 says the following:   18 

Nothing in the Settlement Agreement shall be construed as a 19 
change to the Commission’s stated goal to move “in a deliberate 20 
and reasonable fashion over a series of Pepco rate cases to put an 21 
end to negative RORs” as set forth in  Formal Case 1087, Order 22 
No. 16930, ¶ 329 and affirmed in Formal Case 1103, Order No. 23 
17424, ¶¶ 437 and 438.   24 

                                                           
13 Kirsten M. Bowden, testimony supporting the Settlement Agreement at 5:14-15.   
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Q. DO YOU CONSIDER THIS RESTATEMENT OF THE 1 

COMMISSION’S CURRENT GOAL REGARDING NEGATIVE 2 

CLASS RATES OF RETURN A DIRECT MERGER-RELATED 3 

BENEFIT FOR NON-RESIDENTIAL CUSTOMERS? 4 

A. No.  The stated goal stands with or without the merger until, and unless, 5 

the Commission decides to modify or abandon the goal.  Simply stating 6 

that nothing in the Settlement Agreement should be construed as changing 7 

a long-standing Commission goal is meaningless since only the 8 

Commission—and not the Joint Applicants or Settling Parties—can 9 

unilaterally and arbitrarily change an announced Commission goal or 10 

policy.  Moreover, while I fully support the Commission’s stated objective 11 

regarding negative class RORs, the Commission has acknowledged that its 12 

efforts to eliminate negative RORs have met with limited success.14   13 

Q. SHOULD THE COMMISSION REQUIRE THAT THE MERGER 14 

PRODUCE DIRECT AND TANGIBLE BENEFITS TO BOTH NON-15 

RESIDENTIAL AND RESIDENTIAL CUSTOMERS?   16 

A. Yes.  Fairness and equity as well as the Commission’s public-interest 17 

factor test require that the merger, to be considered in the public interest, 18 

create direct and tangible benefits for allboth customer groups.   19 

                                                           
14 CITE 



 

 Formal Case No. 1119 
 Dennis W. Goins – GSA (A) 
 Page 13 

Q. HOW SHOULD DIRECT BENEFITS TO NON-RESIDENTIAL 1 

CUSTOMERS BE ACCOMMODATED WITHIN THE 2 

SETTLEMENT AGREEMENT’S FRAMEWORK?   3 

A. I recommend a 2-year freeze on Pepco’s distribution base rates for all 4 

customers effective beginning January 1,. 2016.  That is, Pepco’s base 5 

distribution rates would be frozen until at least January 1, 2018.  A 2-year 6 

rate freeze would:   7 

 Not require any change in the level or distribution of the $72.8 8 

million CIF.   9 

 Allow residential rates to remain frozen through March 31, 2019.   10 

 Give the Joint Applicants more time to achieve anticipated synergy 11 

savings that can be shared with ratepayers.   12 

 Provide sufficient time for at least two rate cases and Commission 13 

orders changing Pepco’s distribution base rates by March 31, 2019 14 

(assuming rate cases are filed annually beginning in or around 15 

January 2017).   16 

Q. WHAT DO YOU RECOMMEND IF THE JOINT APPLICANTS 17 

REFUSE TO PROVIDE ANY MERGER-RELATED DIRECT 18 

BENEFITS TO PEPCO’S NON-RESIDENTIAL CUSTOMERS?   19 

A. In this situation, I would recommend that the Commission reaffirm it 20 

August 2015 decision that the merger is not in the public interest and must 21 

not be approved.   22 
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FACTOR 7 – DC GOVERNMENT MICROGRIDS 1 

Q. IS THE DC GOVERNMENT’S DEVELOPMENT OF POTENTIAL 2 

MICROGRIDS CONTINGENT ON EXELON’S MERGER WITH 3 

PHI?   4 

A. No.  My understanding is that the District has been considering microgrids 5 

for several years prior to the announced merger.  Moreover, according to 6 

information available on the DC Government’s web site, it has identified 7 

several potential microgrid locations and has several analyses underway to 8 

refine the identification and selection of potential microgrid sites.   9 

Q. DO YOU OBJECT TO PEPCO AND THE DC GOVERNMENT 10 

WORKING TOGETHER TO DEVELOP MICROGRID PILOT 11 

PROJECTS?   12 

A. No.  However, a microgrid project developed by Pepco and the DC 13 

Government should not be given preferential consideration or ratemaking 14 

treatment relative to a competing non-DC Government microgrid project 15 

that may be as cost-effective and socially beneficial.  I believe that the 16 

Settlement Agreement ¶ 128 implies such preferential consideration and 17 

ratemaking treatment since the agreement’s multiple microgrid 18 

requirement will almost certainly limit Pepco’s consideration of 19 

competing microgrid projects that may be developed by other parties.  20 

Moreover, the agreement seems to anticipate results in the Commission’s 21 

investigation in Formal Case No. 1130 and put the DC Government’s 22 

microgrid pilot projects at the head of the line.   23 



 

 Formal Case No. 1119 
 Dennis W. Goins – GSA (A) 
 Page 15 

Q. DOES THE SETTLEMENT AGREEMENT INDICATE THAT ANY 1 

PARTY COULD CHALLENGE PEPCO’S RECOVERY OF COSTS 2 

RELATED TO A DC GOVERNMENT MICROGRID IN A 3 

HEARING BEFORE THE COMMISSION?   4 

A. Yes.  However, as I noted earlier, non-residential customers have for 5 

decades borne a disproportionate share of Pepco’s cost of providing 6 

service.  As a result, non-residential customers can reasonably expect to 7 

bear a disproportionate share of Pepco’s settlement-related microgrid 8 

costs.   9 

Q. DOES THE SETTLEMENT AGREEMENT LIMIT RATEPAYERS’ 10 

POTENTIAL FINANCIAL RISK FOR SETTLEMENT-RELATED 11 

MICROGRID COSTS?   12 

A. No.  The Settlement Agreement provides no information on the magnitude 13 

of potential microgrid costs for which Pepco might seek recovery through 14 

base rates, nor does the settlement indicate how such costs might be 15 

allocated among ratepayers.   16 

Q. DO YOU CONSIDER THIS FINANCIAL RISK UNACCEPTABLE?   17 

A. Yes.  Ratepayers should not be exposed to the indeterminate, uncapped 18 

financial risk posed by the Settlement Agreement’s microgrid 19 

commitment.   20 
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Q. WHAT DO YOU RECOMMEND TO PROTECT RATEPAYERS 1 

FROM THIS RISK?   2 

A. I recommend a $5-million cap on Pepco’s base rate recovery of microgrid 3 

project costs incurred under terms of Settlement Agreement ¶ 128.   4 

Q. WHAT IS THE BASIS OF YOUR RECOMMENDED $5-MILLION 5 

CAP?   6 

A. The recommended cost cap is merely an arbitrary limit on the financial 7 

risk to which ratepayers will be exposed in relation to the arbitrary set of 8 

at least four DC Government microgrid projects required under Settlement 9 

Agreement ¶ 128.  In my opinion, protecting ratepayers from the 10 

indeterminate financial risk of funding Pepco’s cost of at least four as-yet 11 

unidentified DC Government microgrids outweighs any potential benefit.   12 

Q. DOES THIS COMPLETE YOUR DIRECT TESTIMONY?   13 

A. Yes.   14 
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DENNIS W. GOINS 

PRESENT POSITION 

Economic Consultant, Potomac Management Group, Alexandria, VA   

PREVIOUS POSITIONS 

 Vice President, Hagler, Bailly & Company, Washington, DC   

 Principal, Resource Consulting Group, Inc., Cambridge, MA   

 Senior Associate, Resource Planning Associates, Inc., Cambridge, MA   

 Economist, North Carolina Utilities Commission, Raleigh, NC   

EDUCATION 

College  Major Degree 
Wake Forest University Economics BA 

North Carolina State University Economics ME 

North Carolina State University Economics PhD 

RELEVANT EXPERIENCE 

Dr. Goins specializes in pricing, planning, and market structure issues affecting firms 
that buy and sell products in electricity and natural gas markets.  He has extensive 
experience in evaluating competitive market conditions; analyzing power and fuel 
requirements, prices, market operations, and transactions; developing product pricing 
strategies; setting rates for energy-related products and services; and negotiating power 
supply and natural gas contracts for private and public entities.  He has participated in 
more than 200 cases as an expert on competitive market issues, utility restructuring, 
power market planning and operations, utility mergers, rate design, cost of service, and 
management prudence before the Federal Energy Regulatory Commission, the General 
Accounting Office (now the Government Accountability Office), the First Judicial 
District Court of Montana, the Circuit Court of Kanawha County, West Virginia, the 
Linn County District Court of Iowa, and regulatory commissions in Alabama, Arizona, 
Arkansas, Colorado, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas, 
Kentucky, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Mississippi, 
Missouri, New Jersey, New York, North Carolina, Ohio, Oklahoma, Pennsylvania, 
South Carolina, Texas, Utah, Vermont, Virginia, West Virginia, Wyoming, and the 
District of Columbia.  He has also prepared an expert report on behalf of the United 
States regarding pricing and contract issues in a case before the United States Court of 
Federal Claims.   
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ENTITY, LLC, FOR AUTHORIZATION AND APPROVAL OF  ) 
MERGER TRANSACTION ) 

 
DIRECT TESTIMONY OF 
DENNIS W. GOINS. PH.D. 

ON BEHALF OF THE 
GENERAL SERVICES ADMINISTRATION 

REGARDING NONUNANIMOUS SETTLEMENT AGREEMENT 
 

INTRODUCTION AND QUALIFICATIONS 1 

Q. PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS 2 

ADDRESS.   3 

A. My name is Dennis W. Goins.  I operate Potomac Management Group, an 4 

economics and management consulting firm.  My business address is 5801 5 

Westchester Street, Alexandria, Virginia  22310.   6 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL AND 7 

PROFESSIONAL BACKGROUND.   8 

A. I received a Ph.D. degree in economics and a Master of Economics degree 9 

from North Carolina State University.  I also earned a B.A. degree with 10 

honors in economics from Wake Forest University.  Following graduate 11 
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school I worked as a staff economist at the North Carolina Utilities 1 

Commission (NCUC).  During my tenure at the NCUC, I testified in 2 

numerous cases involving electric, gas, and telephone utilities, and also 3 

served as a member of the Ratemaking Task Force in the national Electric 4 

Utility Rate Design Study sponsored by the Electric Power Research 5 

Institute (EPRI) and the National Association of Regulatory Utility 6 

Commissioners (NARUC).   7 

Since leaving the NCUC, I have worked as an economic and 8 

management consultant to firms and organizations in the private and 9 

public sectors.  My assignments focus primarily on market structure, 10 

policy, planning, and pricing issues involving firms that operate in energy 11 

markets. For example, I have conducted detailed analyses of product 12 

pricing, cost of service, rate design, and interutility planning, operations, 13 

and pricing issues; prepared analyses related to utility mergers, 14 

transmission access and pricing, and the emergence of competitive 15 

markets; evaluated and developed regulatory incentive mechanisms 16 

applicable to utility operations; and assisted clients in analyzing and 17 

negotiating interchange agreements and power and fuel supply contracts.   18 

I have submitted testimony and affidavits and provided technical 19 

assistance in more than 200 proceedings before state and federal agencies 20 

as an expert in such areas as regulatory policy, utility planning and 21 

operating practices, competitive market issues, and regulated product cost 22 

analysis and pricing.  These agencies include the Federal Energy 23 

Regulatory Commission (FERC), the Government Accountability Office, 24 

state courts in Iowa, Montana, and West Virginia, and regulatory agencies 25 

in Alabama, Arizona, Arkansas, Colorado, Florida, Georgia, Hawaii, 26 
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Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, 1 

Massachusetts, Minnesota, Mississippi, Missouri, New Jersey, New York, 2 

North Carolina, Ohio, Oklahoma, Pennsylvania, South Carolina, Texas, 3 

Utah, Vermont, Virginia, West Virginia, Wyoming, and the District of 4 

Columbia.1   5 

Q. HAVE YOU PREVIOUSLY TESTIFIED BEFORE THIS 6 

COMMISSION?   7 

A. Yes.  I have previously testified in Formal Case Nos. 869, 1053, 1076, 8 

1087, 1103, 1116, and 1121.   9 

Q. ON WHOSE BEHALF ARE YOU APPEARING IN THIS 10 

PROCEEDING?   11 

A. I am appearing on behalf of the General Services Administration (GSA), 12 

which represents the Federal Executive Agencies—that is, all Federal 13 

facilities served by Potomac Electric Power Company (Pepco).   14 

Q. WHAT ASSIGNMENT WERE YOU GIVEN WHEN YOU WERE 15 

RETAINED?   16 

A. I was asked to review the Nonunanimous Settlement Agreement 17 

(Settlement Agreement) between the Joint Applicants2 and the Settling 18 

Parties3 that was submitted to the Commission on October 30, 2015.  As 19 

                                                           
1 See Exhibit GSA (A)-1.   
2 Exelon Corporation, Pepco Holdings, Inc. (PHI), Pepco, Exelon Energy Delivery Company 
(EEDC), and New Special Purpose Entity, LLC (SPE).   
3 DC Government, Office of the People’s Counsel (OPC), DC Water and Sewer Authority 
(WASA), Apartment and Office Building Association of Metropolitan Washington (AOBA), 
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part of this assignment, I was asked to evaluate whether the Settlement 1 

Agreement adequately resolves the multiple merger deficiencies the 2 

Commission identified in Opinion and Order No. 17947 dated August 27, 3 

2015, in which it rejected the Joint Applicants proposed merger.   4 

Q. WHAT INFORMATION DID YOU REVIEW IN CONDUCTING 5 

YOUR EVALUATION?   6 

A. I reviewed the Settlement Agreement, supporting testimony filed by the 7 

Joint Applicants and the Settling Parties, and responses to interrogatories 8 

regarding the Settlement Agreement.  In addition, I have provided 9 

technical assistance to GSA in Formal Case No. 1119 since the Joint 10 

Applicants made their initial merger filing with the Commission on June 11 

14, 2014.  Part of my technical assistance required reviewing testimony, 12 

exhibits, and orders included in the case record, including the 13 

Commission’s Order 17947.  As a result, my general familiarity with 14 

various positions the Joint Applicants and Settling Parties took during the 15 

course of the merger proceedings prior to the Commission’s issuing Order 16 

17947 informed my evaluation of the Settlement Agreement.   17 

Q. WAS YOUR REVIEW AND EVALUATION OF THE 18 

SETTLEMENT AGREEMENT HINDERED BY THE 19 

PROCEDURAL SCHEDULE SET BY THE COMMISSION ?   20 

A. Yes.  Because of the truncated procedural schedule the Commission set in 21 

Order No. 18011 dated October 28, 2015, I focused my review and 22 

evaluation of the Settlement Agreement on commitments that address only 23 

                                                                                                                                                               
National Consumer Law Center, National Housing Trust, and National Housing Trust – Enterprise 
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two of the seven public interest factors enunciated in Order No. 17597 1 

dated August 22, 2014.4  (The Commission used this seven-factor test to 2 

determine whether the Joint Applicants’ merger proposal as filed was in 3 

the public interest.)  More specifically, I focused my review and 4 

evaluation on specific elements of Factors 1 and 7 as addressed in the 5 

Settlement Agreement—that is, the effects of the merger on:   6 

 Ratepayers, shareholders, the financial health of the utilities 7 

standing alone and as merged, and the economy of the District 8 

(Factor 1).  My analysis focused on the first (merger effects on 9 

ratepayers) of the four subfactors included in Factor 1—in 10 

particular, the structure and application of the CIF.   11 

 Conservation of natural resources and preservation of 12 

environmental quality (Factor 7)—in particular, Pepco’s 13 

commitment to coordinate with the District in developing at least 14 

four microgrid pilot projects.5   15 

CONCLUSIONS AND RECOMMENDATIONS 16 

Q. WHAT CONCLUSIONS DID YOU REACH?   17 

A. On the basis of my review and evaluation, I concluded the following:   18 

1. The Settlement Agreement includes several new merger 19 

commitments and enhancements of prior commitments that 20 

attempt to address merger deficiencies the Commission identified 21 

in Order No. 17947.  In particular, with respect to public interest 22 

                                                                                                                                                               
Preservation Corporation.   
4 Formal Case No. 1119, Order No. 17597 at ¶ 124.   
5 Settlement Agreement at ¶ 124.   
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Factor 1, the Settlement Agreement doubles the Customer 1 

Investment Fund (CIF) from $33.75 million to $72.8 million and 2 

specifies the CIF’s distribution, unlike the Joint Applicants’ prior 3 

CIF commitment that left the distribution to the Commission’s 4 

discretion.  Nonetheless, one glaring flaw in the Settlement 5 

Agreement is its lack of rate credits or other direct benefits for 6 

non-residential customers (excluding the DC Government).   7 

2. The CIF’s immediate and tangible benefits are targeted at 8 

residential customers and the DC Government.  Under the 9 

Settlement Agreement, the CIF will be used to provide the 10 

following immediate and tangible benefits:   11 

 Residential Customer Base Rate Credit ($25.6 million) to 12 

offset residential distribution base rate increases occurring 13 

from the merger closing through March 31, 2019.6  If the 14 

credit is insufficient to cover all residential rate increases prior 15 

to the end date, Pepco will defer recovery of the excess 16 

through a regulatory asset (Incremental Offset) that Pepco can 17 

recover post-March 31, 2019 without further Commission 18 

approval over a 2-year (or longer) period subject to a $1 19 

million limit per year.  Inexplicably, in applying this credit, 20 

Pepco will treat all Master-Metered Apartment (MMA) 21 

customers as residential customers.7   22 

                                                           
6 Settlement Agreement at ¶ 4.   
7 MMA customers will receive $4.3 million of the $25.6 million Residential Customer Base Rate 
Credit.   
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 Residential Customer Bill Credit ($14 million) applicable to 1 

residential customer bills within 60 days of the merger 2 

closing.8  (The Settlement Agreement does not indicate 3 

whether MMA customers qualify for this residential bill 4 

credit.)   5 

 Total of $17.05 million to support renewable generation 6 

development through the District’s Renewable Energy 7 

Development Fund ($3.5 million), energy efficiency initiatives 8 

through the District’s Sustainable Energy Trust Fund—the 9 

funding mechanism for the District of Columbia Sustainable 10 

Energy Utility (DC SEU) contract ($3.5 million), and 11 

sustainability initiatives through the District’s Green Building 12 

Fund ($10.05 million).9   13 

 Assistance for low- and limited-income Pepco customers 14 

($16.15 million).10   15 

 Total of $0 for Pepco’s non-residential customers.   16 

3. The Settlement Agreement includes a commitment for Pepco to 17 

coordinate with the District to interconnect and develop at least 18 

four microgrids.11  Within 18 months of the merger closing, Pepco 19 

will file a proposal with the Commission that includes proposed 20 

methods for allocating Pepco’s microgrid-related costs to 21 

                                                           
8 Settlement Agreement at ¶ 5.   
9 Settlement Agreement at ¶¶ 6-8.  These three Settlement Agreement commitments address both 
Factors 1 and 7 of the seven-factor test the Commission specified for evaluating whether the 
merger is in the public interest.   
10 Settlement Agreement at ¶ 9.   
11 Settlement Agreement at ¶ 128.   
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ratepayers and recovering these costs from ratepayers through 1 

regulated utility rates.  Pepco and the District will coordinate on 2 

selecting the pilot microgrid locations, developing the proposal 3 

submitted to the Commission, and implementing the projects.  This 4 

microgrid commitment includes no cap on costs that might be 5 

assigned to and recovered from ratepayers for the DC Government 6 

microgrid projects, and appears to put competing non-DC 7 

Government microgrid projects at a decided disadvantage in 8 

Formal Case No. 1130 regarding potential selection as microgrid 9 

pilots.   10 

Q. WHAT DO YOU RECOMMEND ON THE BASIS OF THESE 11 

CONCLUSIONS?   12 

A. I recommend that the Commission:   13 

1. Reject the Settlement Agreement as filed.   14 

2. Approve the Settlement Agreement only if the Joint Applicants 15 

and Settling Parties agree to amend it to include the following 16 

conditions:   17 

 Two-year freeze of distribution base rates beginning January 18 

1, 2016—that is, no base rate change before January 1, 2018.  19 

This commitment would not affect the size or distribution of 20 

the $72.8 million CIF, nor would it have any effect on the 21 

residential rate freeze through March 31, 2019.  However, this 22 

new commitment would provide a direct benefit to non-23 

residential customers that are completely ignored in the 24 

Settlement Agreement as filed.   25 
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 Limit Pepco’s total cost recovery to $5 million for the four or 1 

more DC Government microgrid pilot projects contemplated 2 

under terms of the Settlement Agreement ¶ 128, which 3 

provides no indication of the potential microgrid cost exposure 4 

for ratepayers.  The $5 million cap is an arbitrary but 5 

necessary limit on the financial exposure of ratepayers in the 6 

absence of any settlement parameters that provide comparable 7 

ratepayer protections.  Leaving the cost uncapped creates an 8 

unacceptable risk for ratepayers—particularly non-residential 9 

customers that already pay excessively high distribution base 10 

rates.   11 

FACTOR 1 – CUSTOMER INVESTMENT FUND 12 

Q. DOES THE SETTLEMENT AGREEMENT PROVIDE 13 

INCREASED DIRECT BENEFITS TO RATEPAYERS 14 

COMPARED TO THE $33.75 MILLION CIF THAT THE JOINT 15 

APPLICANTS OFFERED DURING THE MERGER HEARINGS?   16 

A. Yes.  The Joint Applicants increased the $33.75 million CIF to $72.8 17 

million, and split the amount among an immediate residential bill credit 18 

and residential base rate freeze through March 31, 2019, programs 19 

designed to promote renewable resources and energy efficiency, and low-20 

income financial assistance.   21 
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Q. DOES THE ENLARGED CIF IN THE SETTLEMENT 1 

AGREEMENT PROVIDE DIRECT BENEFITS TO ALL OF 2 

PEPCO’S CUSTOMERS?   3 

A. No.  The revised and enhanced CIF targets two groups—residential 4 

customers and the DC Government.12  Non-residential customers receive 5 

no direct benefits under the CIF 6 

Q. DO PEPCO’S RESIDENTIAL BASE RATES CURRENTLY 7 

RECOVER PEPCO’S COST OF SERVICE?   8 

A. No.  As I have demonstrated in several prior base rate cases, Pepco’s 9 

residential rates are heavily subsidized by non-residential customers 10 

whose rates are set millions of dollars above Pepco’s cost of service.  The 11 

situation is so bad that Pepco earns a negative rate of return on its 12 

residential service.  In  13 

Q. DOES GSA REPRESENT A LARGE GROUP OF NON-14 

RESIDENTIAL CUSTOMERS?   15 

A. Yes.  Federal customers in the District represent roughly 25-30 percent of 16 

Pepco’s annual distribution load and delivery charge revenue.  These 17 

Federal customers are served under Pepco’s general service (commercial) 18 

rates applicable to non-residential customers.  Because Pepco’s non-19 

residential rates are set far above cost of service, GSA pays millions of 20 

dollars annually in rate subsidies for residential customers.   21 

                                                           
12 As I noted earlier, MMA customers are inexplicably counted as residential customers and 
assigned $4.3 million of the $25.6 million Residential Customer Base Rate Credit  
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Q. DO THE SETTLEMENT AGREEMENT AND SUPPORTING 1 

TESTIMONY CLEARLY EXPLAIN OR JUSTIFY EXCLUDING 2 

NON-RESIDENTIAL CUSTOMERS FROM ANY DIRECT 3 

BENEFITS UNDER THE CIF?   4 

A. No.   5 

Q. DOES ANY OTHER PARTY SUPPORT YOUR CONTENTION 6 

THAT NON-RESIDENTIAL CUSTOMERS RECEIVE NO DIRECT 7 

BENEFITS UNDER THE SETTLEMENT AGREEMENT?   8 

A. Yes.  In her testimony supporting the Settlement Agreement, AOBA 9 

witness Kirsten M. Bowden states that the “...the commercial classes in 10 

the Settlement Agreement do not receive any direct benefits...”13   11 

Q. DOES THE SETTLEMENT AGREEMENT INCLUDE ANY 12 

REFERENCE TO THE ONGOING RESIDENTIAL SUBSIDY 13 

PROBLEM REFLECTED IN PEPCO’S NEGATIVE RATE OF 14 

RETURN ON ITS RESIDENTIAL SERVICE IN THE DISTRICT?   15 

A. Yes—although the reference is a relatively bland reiteration of the 16 

Commission’s stated policy enunciated long before the Joint Applicants’ 17 

proposed merger.  More specifically, Settlement ¶ 48 says the following:   18 

Nothing in the Settlement Agreement shall be construed as a 19 
change to the Commission’s stated goal to move “in a deliberate 20 
and reasonable fashion over a series of Pepco rate cases to put an 21 
end to negative RORs” as set forth in  Formal Case 1087, Order 22 
No. 16930, ¶ 329 and affirmed in Formal Case 1103, Order No. 23 
17424, ¶¶ 437 and 438.   24 

                                                           
13 Kirsten M. Bowden, testimony supporting the Settlement Agreement at 5:14-15.   



 

 Formal Case No. 1119 
 Dennis W. Goins – GSA (A) 
 Page 12 

Q. DO YOU CONSIDER THIS RESTATEMENT OF THE 1 

COMMISSION’S CURRENT GOAL REGARDING NEGATIVE 2 

CLASS RATES OF RETURN A DIRECT MERGER-RELATED 3 

BENEFIT FOR NON-RESIDENTIAL CUSTOMERS? 4 

A. No.  The stated goal stands with or without the merger until, and unless, 5 

the Commission decides to modify or abandon the goal.  Simply stating 6 

that nothing in the Settlement Agreement should be construed as changing 7 

a long-standing Commission goal is meaningless since only the 8 

Commission—and not the Joint Applicants or Settling Parties—can 9 

unilaterally and arbitrarily change an announced Commission goal or 10 

policy.  Moreover, while I fully support the Commission’s stated objective 11 

regarding negative class RORs, the Commission has acknowledged that its 12 

efforts to eliminate negative RORs have met with limited success.14   13 

Q. SHOULD THE COMMISSION REQUIRE THAT THE MERGER 14 

PRODUCE DIRECT AND TANGIBLE BENEFITS TO BOTH NON-15 

RESIDENTIAL AND RESIDENTIAL CUSTOMERS?   16 

A. Yes.  Fairness and equity as well as the Commission’s public-interest 17 

factor test require that the merger, to be considered in the public interest, 18 

create direct and tangible benefits for both customer groups.   19 

                                                           
14 CITE 
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Q. HOW SHOULD DIRECT BENEFITS TO NON-RESIDENTIAL 1 

CUSTOMERS BE ACCOMMODATED WITHIN THE 2 

SETTLEMENT AGREEMENT’S FRAMEWORK?   3 

A. I recommend a 2-year freeze on Pepco’s distribution base rates effective 4 

beginning January 1. 2016.  That is, Pepco’s base distribution rates would 5 

be frozen until at least January 1, 2018.  A 2-year rate freeze would:   6 

 Not require any change in the level or distribution of the $72.8 7 

million CIF.   8 

 Allow residential rates to remain frozen through March 31, 2019.   9 

 Give the Joint Applicants more time to achieve anticipated synergy 10 

savings that can be shared with ratepayers.   11 

 Provide sufficient time for at least two rate cases and Commission 12 

orders changing Pepco’s distribution base rates by March 31, 2019 13 

(assuming rate cases are filed annually beginning in or around 14 

January 2017).   15 

Q. WHAT DO YOU RECOMMEND IF THE JOINT APPLICANTS 16 

REFUSE TO PROVIDE ANY MERGER-RELATED DIRECT 17 

BENEFITS TO PEPCO’S NON-RESIDENTIAL CUSTOMERS?   18 

A. In this situation, I would recommend that the Commission reaffirm it 19 

August 2015 decision that the merger is not in the public interest and must 20 

not be approved.   21 
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FACTOR 7 – DC GOVERNMENT MICROGRIDS 1 

Q. IS THE DC GOVERNMENT’S DEVELOPMENT OF POTENTIAL 2 

MICROGRIDS CONTINGENT ON EXELON’S MERGER WITH 3 

PHI?   4 

A. No.  My understanding is that the District has been considering microgrids 5 

for several years prior to the announced merger.  Moreover, according to 6 

information available on the DC Government’s web site, it has identified 7 

several potential microgrid locations and has several analyses underway to 8 

refine the identification and selection of potential microgrid sites.   9 

Q. DO YOU OBJECT TO PEPCO AND THE DC GOVERNMENT 10 

WORKING TOGETHER TO DEVELOP MICROGRID PILOT 11 

PROJECTS?   12 

A. No.  However, a microgrid project developed by Pepco and the DC 13 

Government should not be given preferential consideration or ratemaking 14 

treatment relative to a competing non-DC Government microgrid project 15 

that may be as cost-effective and socially beneficial.  I believe that the 16 

Settlement Agreement ¶ 128 implies such preferential consideration and 17 

ratemaking treatment since the agreement’s multiple microgrid 18 

requirement will almost certainly limit Pepco’s consideration of 19 

competing microgrid projects that may be developed by other parties.  20 

Moreover, the agreement seems to anticipate results in the Commission’s 21 

investigation in Formal Case No. 1130 and put the DC Government’s 22 

microgrid pilot projects at the head of the line.   23 
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Q. DOES THE SETTLEMENT AGREEMENT INDICATE THAT ANY 1 

PARTY COULD CHALLENGE PEPCO’S RECOVERY OF COSTS 2 

RELATED TO A DC GOVERNMENT MICROGRID IN A 3 

HEARING BEFORE THE COMMISSION?   4 

A. Yes.  However, as I noted earlier, non-residential customers have for 5 

decades borne a disproportionate share of Pepco’s cost of providing 6 

service.  As a result, non-residential customers can reasonably expect to 7 

bear a disproportionate share of Pepco’s settlement-related microgrid 8 

costs.   9 

Q. DOE THE SETTLEMENT AGREEMENT LIMIT RATEPAYERS’ 10 

POTENTIAL FINANCIAL RISK FOR SETTLEMENT-RELATED 11 

MICROGRID COSTS?   12 

A. No.  The Settlement Agreement provides no information on the magnitude 13 

of potential microgrid costs for which Pepco might seek recovery through 14 

base rates, nor does the settlement indicate how such costs might be 15 

allocated among ratepayers.   16 

Q. DO YOU CONSIDER THIS FINANCIAL RISK UNACCEPTABLE?   17 

A. Yes.  Ratepayers should not be exposed to the indeterminate, uncapped 18 

financial risk posed by the Settlement Agreement’s microgrid 19 

commitment.   20 
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Q. WHAT DO YOU RECOMMEND TO PROTECT RATEPAYERS 1 

FROM THIS RISK?   2 

A. I recommend a $5-million cap on Pepco’s base rate recovery of microgrid 3 

project costs incurred under terms of Settlement Agreement ¶ 128.   4 

Q. WHAT IS THE BASIS OF YOUR RECOMMENDED $5-MILLION 5 

CAP?   6 

A. The recommended cost cap is merely an arbitrary limit on the financial 7 

risk to which ratepayers will be exposed in relation to the arbitrary set of 8 

at least four DC Government microgrid projects required under Settlement 9 

Agreement ¶ 128.  In my opinion, protecting ratepayers from the 10 

indeterminate financial risk of funding Pepco’s cost of at least four as-yet 11 

unidentified DC Government microgrids outweighs any potential benefit.   12 

Q. DOES THIS COMPLETE YOUR DIRECT TESTIMONY?   13 

A. Yes.   14 
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that buy and sell products in electricity and natural gas markets.  He has extensive 
experience in evaluating competitive market conditions; analyzing power and fuel 
requirements, prices, market operations, and transactions; developing product pricing 
strategies; setting rates for energy-related products and services; and negotiating power 
supply and natural gas contracts for private and public entities.  He has participated in 
more than 200 cases as an expert on competitive market issues, utility restructuring, 
power market planning and operations, utility mergers, rate design, cost of service, and 
management prudence before the Federal Energy Regulatory Commission, the General 
Accounting Office (now the Government Accountability Office), the First Judicial 
District Court of Montana, the Circuit Court of Kanawha County, West Virginia, the 
Linn County District Court of Iowa, and regulatory commissions in Alabama, Arizona, 
Arkansas, Colorado, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas, 
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District of Columbia.  He has also prepared an expert report on behalf of the United 
States regarding pricing and contract issues in a case before the United States Court of 
Federal Claims.   
 



GSA (A) 

 

DISTRICT OF COLUMBIA 
BEFORE THE 

PUBLIC SERVICE COMMISSION 
 

 
FORMAL CASE NO. 1119 

 

IN THE MATTER OF THE APPLICATION OF 
EXELON CORPORATION, PEPCO HOLDINGS, INC., 
POTOMAC ELECTRIC POWER COMPANY, EXELON 

ENERGY DELIVERY COMPANY, LLC, AND NEW SPECIAL 
PURPOSE ENTITY, LLC, FOR AUTHORIZATION AND 
APPROVAL OF PROPOSED MERGER TRANSACTION 

 
DIRECT TESTIMONY OF 
DENNIS W. GOINS, PH.D. 

ON BEHALF OF THE 
GENERAL SERVICES ADMINISTRATION 

REGARDING NONUNANIMOUS SETTLEMENT AGREEMENT 
 

November 17, 2015 

 



 

Formal Case No. 1119 
Dennis W. Goins – GSA (A) 

TABLE OF CONTENTS 

 Page 

INTRODUCTION AND QUALIFICATIONS ......................................................................... 1 

CONCLUSIONS AND RECOMMENDATIONS ..................................................................... 5 

FACTOR 1 – CUSTOMER INVESTMENT FUND .............................................................. 10 

FACTOR 7 – DC GOVERNMENT MICROGRIDS ............................................................ 14 

EXHIBIT GSA (A)-1 



 

 Formal Case No. 1119 
 Dennis W. Goins – GSA (A) 
 Page 1 

DISTRICT OF COLUMBIA 

BEFORE THE 

PUBLIC SERVICE COMMISSION 

 

IN THE MATTER OF THE APPLICATION OF EXELON ) 
CORPORATION, PEPCO HOLDINGS , INC., POTOMAC ) 
ELECTRIC POWER COMPANY, EXELON ENERGY  ) FORMAL CASE NO. 1119 
DELIVERY COMPANY, LLC, AND NEW SPECIAL PURPOSE ) 
ENTITY, LLC, FOR AUTHORIZATION AND APPROVAL OF  ) 
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DIRECT TESTIMONY OF 
DENNIS W. GOINS. PH.D. 

ON BEHALF OF THE 
GENERAL SERVICES ADMINISTRATION 

REGARDING NONUNANIMOUS SETTLEMENT AGREEMENT 
 

INTRODUCTION AND QUALIFICATIONS 1 

Q. PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS 2 

ADDRESS.   3 

A. My name is Dennis W. Goins.  I operate Potomac Management Group, an 4 

economics and management consulting firm.  My business address is 5801 5 

Westchester Street, Alexandria, Virginia  22310.   6 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL AND 7 

PROFESSIONAL BACKGROUND.   8 

A. I received a Ph.D. degree in economics and a Master of Economics degree 9 

from North Carolina State University.  I also earned a B.A. degree with 10 

honors in economics from Wake Forest University.  Following graduate 11 
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school I worked as a staff economist at the North Carolina Utilities 1 

Commission (NCUC).  During my tenure at the NCUC, I testified in 2 

numerous cases involving electric, gas, and telephone utilities, and also 3 

served as a member of the Ratemaking Task Force in the national Electric 4 

Utility Rate Design Study sponsored by the Electric Power Research 5 

Institute (EPRI) and the National Association of Regulatory Utility 6 

Commissioners (NARUC).   7 

Since leaving the NCUC, I have worked as an economic and 8 

management consultant to firms and organizations in the private and 9 

public sectors.  My assignments focus primarily on market structure, 10 

policy, planning, and pricing issues involving firms that operate in energy 11 

markets. For example, I have conducted detailed analyses of product 12 

pricing, cost of service, rate design, and interutility planning, operations, 13 

and pricing issues; prepared analyses related to utility mergers, 14 

transmission access and pricing, and the emergence of competitive 15 

markets; evaluated and developed regulatory incentive mechanisms 16 

applicable to utility operations; and assisted clients in analyzing and 17 

negotiating interchange agreements and power and fuel supply contracts.   18 

I have submitted testimony and affidavits and provided technical 19 

assistance in more than 200 proceedings before state and federal agencies 20 

as an expert in such areas as regulatory policy, utility planning and 21 

operating practices, competitive market issues, and regulated product cost 22 

analysis and pricing.  These agencies include the Federal Energy 23 

Regulatory Commission (FERC), the Government Accountability Office, 24 

state courts in Iowa, Montana, and West Virginia, and regulatory agencies 25 

in Alabama, Arizona, Arkansas, Colorado, Florida, Georgia, Hawaii, 26 
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Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, 1 

Massachusetts, Minnesota, Mississippi, Missouri, New Jersey, New York, 2 

North Carolina, Ohio, Oklahoma, Pennsylvania, South Carolina, Texas, 3 

Utah, Vermont, Virginia, West Virginia, Wyoming, and the District of 4 

Columbia.1   5 

Q. HAVE YOU PREVIOUSLY TESTIFIED BEFORE THIS 6 

COMMISSION?   7 

A. Yes.  I have previously testified in Formal Case Nos. 869, 1053, 1076, 8 

1087, 1103, 1116, and 1121.   9 

Q. ON WHOSE BEHALF ARE YOU APPEARING IN THIS 10 

PROCEEDING?   11 

A. I am appearing on behalf of the General Services Administration (GSA), 12 

which represents the Federal Executive Agencies—that is, all Federal 13 

facilities served by Potomac Electric Power Company (Pepco).   14 

Q. WHAT ASSIGNMENT WERE YOU GIVEN WHEN YOU WERE 15 

RETAINED?   16 

A. I was asked to review the Nonunanimous Settlement Agreement 17 

(Settlement Agreement) between the Joint Applicants2 and the Settling 18 

Parties3 that was submitted to the Commission on October 30, 2015.  As 19 

                                                           
1 See Exhibit GSA (A)-1.   
2 Exelon Corporation, Pepco Holdings, Inc. (PHI), Pepco, Exelon Energy Delivery Company 
(EEDC), and New Special Purpose Entity, LLC (SPE).   
3 DC Government, Office of the People’s Counsel (OPC), DC Water and Sewer Authority 
(WASA), Apartment and Office Building Association of Metropolitan Washington (AOBA), 
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part of this assignment, I was asked to evaluate whether the Settlement 1 

Agreement adequately resolves the multiple merger deficiencies the 2 

Commission identified in Opinion and Order No. 17947 dated August 27, 3 

2015, in which it rejected the Joint Applicants proposed merger.   4 

Q. WHAT INFORMATION DID YOU REVIEW IN CONDUCTING 5 

YOUR EVALUATION?   6 

A. I reviewed the Settlement Agreement, supporting testimony filed by the 7 

Joint Applicants and the Settling Parties, and responses to interrogatories 8 

regarding the Settlement Agreement.  In addition, I have provided 9 

technical assistance to GSA in Formal Case No. 1119 since the Joint 10 

Applicants made their initial merger filing with the Commission on June 11 

14, 2014.  Part of my technical assistance required reviewing testimony, 12 

exhibits, and orders included in the case record, including the 13 

Commission’s Order No. 17947.  As a result, my general familiarity with 14 

various positions the Joint Applicants and Settling Parties took during the 15 

course of the merger proceedings prior to the Commission’s issuing Order 16 

17947 informed my evaluation of the Settlement Agreement.   17 

Q. DID YOU CONDUCT A DETAILED REVIEW AND EVALUATION 18 

OF EACH COMMITMENT AND CONDITION INCLUDED IN 19 

THE SETTLEMENT AGREEMENT?   20 

A. No.  The Settlement Agreement includes 128 commitments and conditions 21 

regarding the Joint Applicants’ proposed merger.4  Because of the 22 

                                                                                                                                                               
National Consumer Law Center, National Housing Trust, and National Housing Trust – Enterprise 
Preservation Corporation.   
4 Settlement Agreement at ¶¶ 3-130.   
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truncated procedural schedule set in Order No. 18011 (Attachment A) 1 

dated October 28, 2015, I focused my review and evaluation of the 2 

Settlement Agreement on commitments that address only two of the seven 3 

public interest factors enunciated in Order No. 17597 dated August 22, 4 

2014.5  (The Commission used this seven-factor test to determine whether 5 

the Joint Applicants’ merger proposal as filed was in the public interest.)  6 

More specifically, I focused my review and evaluation on specific 7 

elements of Factors 1 and 7 as addressed in the Settlement Agreement—8 

that is, the effects of the merger on:   9 

 Ratepayers, shareholders, the financial health of the utilities 10 

standing alone and as merged, and the economy of the District 11 

(Factor 1).  My analysis focused on the first (merger effects on 12 

ratepayers) of the four subfactors included in Factor 1—in 13 

particular, the structure and application of the Customer 14 

Investment Fund (CIF).6   15 

 Conservation of natural resources and preservation of 16 

environmental quality (Factor 7)—in particular, Pepco’s 17 

commitment to coordinate with the District in developing at least 18 

four microgrid pilot projects.7   19 

CONCLUSIONS AND RECOMMENDATIONS 20 

Q. WHAT CONCLUSIONS DID YOU REACH?   21 

A. On the basis of my review and evaluation, I concluded the following:   22 

                                                           
5 Formal Case No. 1119, Order No. 17597 at ¶ 124.   
6 Settlement Agreement at ¶ 3.   
7 Settlement Agreement at ¶ 128.   
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1. The Settlement Agreement includes several new merger 1 

commitments and enhancements of prior commitments that 2 

attempt to address merger deficiencies the Commission identified 3 

in Order No. 17947.  In particular, with respect to public interest 4 

Factor 1, the Settlement Agreement doubles the Customer 5 

Investment Fund from $33.75 million to $72.8 million and 6 

specifies the CIF’s distribution—with approximately $56 million 7 

going to residential customers and the remaining $17 million 8 

targeted at initiatives associated with the DC Government.8  9 

Despite the large CIF increase, the Settlement Agreement lacks 10 

any rate credits or other direct benefits for nonresidential (that is, 11 

general service) customers.   12 

2. As I noted, the CIF’s immediate and tangible benefits are targeted 13 

at residential customers and the DC Government.  Under the 14 

Settlement Agreement, the CIF will be used to provide the 15 

following immediate and tangible benefits:   16 

 Residential Customer Base Rate Credit ($25.6 million) to 17 

offset residential distribution base rate increases occurring 18 

from the merger closing through March 31, 2019.9  If the 19 

credit is insufficient to cover all residential rate increases prior 20 

to the end date, Pepco will defer recovery of the excess 21 

through a regulatory asset (Incremental Offset) that Pepco can 22 

recover post-March 31, 2019 without further Commission 23 

                                                           
8 The Joint Applicants’ prior CIF commitment left the CIF’s distribution to the Commission’s 
discretion.   
9 Settlement Agreement at ¶ 4.   
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approval over a 2-year (or longer) period subject to a $1 1 

million limit per year.10  In applying this credit, Pepco will 2 

treat all Master-Metered Apartment (MMA) customers as 3 

residential customers.11   4 

 Residential Customer Bill Credit ($14 million) applicable to 5 

residential customer bills within 60 days of the merger 6 

closing.12  (The Settlement Agreement does not indicate 7 

whether MMA customers qualify for this residential bill 8 

credit.)   9 

 Total of $17.05 million to support renewable generation 10 

development through the District’s Renewable Energy 11 

Development Fund ($3.5 million), energy efficiency initiatives 12 

through the District’s Sustainable Energy Trust Fund—the 13 

funding mechanism for the District of Columbia Sustainable 14 

Energy Utility (DC SEU) contract ($3.5 million), and 15 

sustainability initiatives through the District’s Green Building 16 

Fund ($10.05 million).13   17 

                                                           
10 In my testimony, I refer to provisions under Settlement Agreement ¶ 4 as a residential rate 
freeze.  Although residential distribution base rates may be increased before March 31, 2019, 
residential customer bills will not reflect any such increase until after March 31, 2019 due to the 
Residential Customer Base Rate Credit.   
11 MMA customers will receive $4.3 million of the $25.6 million Residential Customer Base Rate 
Credit even though the Settlement Agreement includes no provision to ensure that the $4.3 million 
is flowed through to residential tenants living in buildings operated by MMA customers.   
12 Settlement Agreement at ¶ 5.   
13 Settlement Agreement at ¶¶ 6-8.  These three Settlement Agreement commitments address both 
Factors 1 and 7 of the seven-factor test the Commission specified for evaluating whether the 
merger is in the public interest.   
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 Assistance for low- and limited-income Pepco customers 1 

($16.15 million).14   2 

 Total of $0 for Pepco’s nonresidential customers.   3 

3. The Settlement Agreement includes a commitment for Pepco to 4 

coordinate with the District to interconnect and develop at least 5 

four microgrids.15  Within 18 months of the merger closing, Pepco 6 

will file a proposal with the Commission that includes proposed 7 

methods for allocating Pepco’s microgrid-related costs to 8 

ratepayers and recovering these costs from ratepayers through 9 

regulated utility rates.  Pepco and the District will coordinate on 10 

selecting the pilot microgrid locations, developing the proposal 11 

submitted to the Commission, and implementing the projects.  This 12 

microgrid commitment includes no cap on costs that might be 13 

assigned to and recovered from ratepayers for the DC Government 14 

microgrid projects, and appears to put competing non-DC 15 

Government microgrid projects at a decided disadvantage in 16 

Formal Case No. 1130 regarding potential selection as microgrid 17 

pilots.   18 

Q. WHAT DO YOU RECOMMEND ON THE BASIS OF THESE 19 

CONCLUSIONS?   20 

A. If the Commission decides to approve the Settlement Agreement, I 21 

recommend that its approval be subject to the following conditions:   22 

                                                           
14 Settlement Agreement at ¶ 9.   
15 Settlement Agreement at ¶ 128.   
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1. Two-year freeze of distribution base rates for all customers 1 

beginning January 1, 2016—that is, no base rate change for 2 

Pepco’s distribution customers before January 1, 2018.  Under this 3 

recommendation, the Residential Customer Base Rate Credit 4 

(Settlement Agreement ¶ 4) would remain unchanged as proposed, 5 

but would only be necessary to offset residential base rate 6 

increases effective from January 1, 2018 through March 31, 2019.  7 

This recommendation also does not reduce or alter the distribution 8 

of the Settlement Agreement’s $72.8 million CIF (Settlement 9 

Agreement ¶¶ 3-9).  What this recommendation does is provide a 10 

direct benefit to all of Pepco’s distribution customers—including 11 

nonresidential customers that are ignored in the Settlement 12 

Agreement as filed.   13 

2. Cap on Pepco’s total cost recovery for the four or more DC 14 

Government microgrid pilot projects contemplated under terms of 15 

Settlement Agreement ¶ 128, which provides no information 16 

regarding the potential microgrid cost exposure for ratepayers.  I 17 

recommend a $5 million cap as a necessary limit on the potential 18 

financial exposure of ratepayers in the absence of any settlement 19 

parameters that provide comparable ratepayer protections.  20 

Leaving the cost uncapped creates an unacceptable risk for 21 

ratepayers—particularly nonresidential customers that already pay 22 

excessively high distribution base rates.   23 
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Q. IN ITS ORDER DENYING THE PROPOSED MERGER, DID THE 1 

COMMISSION ADDRESS THE ISSUE OF APPROVING THE 2 

MERGER SUBJECT TO CONDITIONS?   3 

A. Yes.16  In Order No. 17947, the Commission chose not to attach conditions 4 

to the proposed merger since it concluded that the proposed merger was 5 

not in the public interest and should be rejected.  However, if the 6 

Commission decides that the Settlement Agreement addresses many of the 7 

concerns that led to the decision in Order No. 17947, then it may be 8 

reasonable for the Commission to consider approving the merger subject 9 

to the conditions I have recommended.   10 

FACTOR 1 – CUSTOMER INVESTMENT FUND 11 

Q. DOES THE SETTLEMENT AGREEMENT PROVIDE 12 

INCREASED DIRECT BENEFITS TO RATEPAYERS 13 

COMPARED TO THE $33.75 MILLION CIF THAT THE JOINT 14 

APPLICANTS OFFERED DURING THE MERGER HEARINGS?   15 

A. Yes.  The Joint Applicants increased the CIF from $33.75 million to $72.8 16 

million, and allocated this amount to three major categories: an immediate 17 

residential bill credit and a residential base rate freeze through March 31, 18 

2019, programs designed to promote renewable resources and energy 19 

efficiency, and low-income financial assistance.   20 

                                                           
16 Formal Case No. 1119, Order No. 17947 at ¶¶ 349-353.   
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Q. DOES THE ENLARGED CIF IN THE SETTLEMENT 1 

AGREEMENT PROVIDE DIRECT BENEFITS TO ALL OF 2 

PEPCO’S CUSTOMERS?   3 

A. No.  The revised and enhanced CIF targets two principal groups—4 

residential customers and the DC Government.17  Nonresidential 5 

customers receive no direct benefits under the CIF.   6 

Q. DO PEPCO’S RESIDENTIAL BASE RATES CURRENTLY 7 

RECOVER PEPCO’S COST OF SERVICE?   8 

A. No.  As I have demonstrated in several prior base rate cases, Pepco’s 9 

residential rates are heavily subsidized by nonresidential customers whose 10 

rates are set millions of dollars above Pepco’s cost of service.  The 11 

situation is so bad that Pepco earns a negative rate of return on its 12 

residential service.   13 

Q. DOES GSA REPRESENT A LARGE GROUP OF 14 

NONRESIDENTIAL CUSTOMERS?   15 

A. Yes.  Federal customers in the District represent roughly 25-30 percent of 16 

Pepco’s annual distribution load and delivery charge revenue.  These 17 

Federal customers are served under Pepco’s general service (commercial) 18 

rates applicable to nonresidential customers.  Because Pepco’s 19 

nonresidential rates are set far above cost of service, GSA pays millions of 20 

dollars annually in rate subsidies for residential customers.   21 

                                                           
17 As I noted earlier, MMA customers are counted as residential customers and assigned $4.3 
million of the $25.6 million Residential Customer Base Rate Credit.   
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Q. DO THE SETTLEMENT AGREEMENT AND SUPPORTING 1 

TESTIMONY CLEARLY EXPLAIN OR JUSTIFY EXCLUDING 2 

NONRESIDENTIAL CUSTOMERS FROM ANY DIRECT 3 

BENEFITS?   4 

A. No.   5 

Q. DOES ANY OTHER PARTY SUPPORT YOUR CONTENTION 6 

THAT NONRESIDENTIAL CUSTOMERS RECEIVE NO DIRECT 7 

BENEFITS UNDER THE SETTLEMENT AGREEMENT?   8 

A. Yes.  In her testimony supporting the Settlement Agreement, AOBA 9 

witness Kirsten M. Bowden states that “...the commercial classes in the 10 

Settlement Agreement do not receive any direct benefits...”18   11 

Q. DOES THE SETTLEMENT AGREEMENT INCLUDE ANY 12 

REFERENCE TO THE ONGOING RESIDENTIAL SUBSIDY 13 

PROBLEM REFLECTED IN PEPCO’S NEGATIVE RATE OF 14 

RETURN ON ITS RESIDENTIAL SERVICE IN THE DISTRICT?   15 

A. Yes—although the reference is essentially a reiteration of the 16 

Commission’s stated policy enunciated long before the Joint Applicants’ 17 

proposed merger.  More specifically, Settlement ¶ 48 says the following:   18 

Nothing in the Settlement Agreement shall be construed as a 19 
change to the Commission’s stated goal to move “in a deliberate 20 
and reasonable fashion over a series of Pepco rate cases to put an 21 
end to negative RORs” as set forth in  Formal Case 1087, Order 22 
No. 16930, ¶ 329 and affirmed in Formal Case 1103, Order No. 23 
17424, ¶¶ 437 and 438.   24 

                                                           
18 Kirsten M. Bowden, testimony supporting the Settlement Agreement at 5:14-15.   
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Q. DO YOU CONSIDER THIS RESTATEMENT OF THE 1 

COMMISSION’S CURRENT GOAL REGARDING NEGATIVE 2 

CLASS RATES OF RETURN A DIRECT MERGER-RELATED 3 

BENEFIT FOR NONRESIDENTIAL CUSTOMERS? 4 

A. No.  The stated goal stands with or without the merger until, and unless, 5 

the Commission decides to modify or abandon the goal.  That is, only the 6 

Commission—and not the Joint Applicants or Settling Parties—can 7 

unilaterally and arbitrarily change an announced Commission goal or 8 

policy.  Moreover, while I fully support the Commission’s stated objective 9 

regarding negative class RORs, the Commission has acknowledged that its 10 

efforts to eliminate negative RORs have met with limited success.19   11 

Q. SHOULD THE COMMISSION REQUIRE THAT THE MERGER 12 

PRODUCE DIRECT AND TANGIBLE BENEFITS TO BOTH 13 

NONRESIDENTIAL AND RESIDENTIAL CUSTOMERS?   14 

A. Yes.  Fairness and equity as well as the Commission’s public-interest 15 

factor test require that the merger, to be considered in the public interest, 16 

create direct and tangible benefits for all customer groups.   17 

Q. HOW SHOULD DIRECT BENEFITS TO NONRESIDENTIAL 18 

CUSTOMERS BE ACCOMMODATED WITHIN THE 19 

SETTLEMENT AGREEMENT’S FRAMEWORK?   20 

A. I recommend a 2-year freeze on Pepco’s distribution base rates for all 21 

distribution customers effective January 1. 2016.  That is, Pepco’s base 22 

distribution rates would be frozen until at least January 1, 2018.  As I 23 

                                                           
19 See Formal Case No. 1103, Order No. 17424 dated March 26, 2014, at ¶¶ 436-438.   
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noted earlier, under this recommendation, the Residential Customer Base 1 

Rate Credit (Settlement Agreement ¶ 4) would remain unchanged as 2 

proposed, but would only be necessary to offset residential base rate 3 

increases effective from January 1, 2018 through March 31, 2019.  This 4 

recommendation would also neither reduce nor alter the distribution of the 5 

Settlement Agreement’s $72.8 million CIF.  In sum, a 2-year rate freeze 6 

would:   7 

 Provide a direct and tangible merger-related benefit to Pepco’s 8 

nonresidential customers.   9 

 Not require any change in the level or distribution of the $72.8 10 

million CIF, and allow residential rates to remain effectively 11 

frozen at least through March 31, 2019.   12 

 Give the Joint Applicants more time to achieve anticipated synergy 13 

savings that can be shared with ratepayers.   14 

 Provide sufficient time for at least two rate cases and Commission 15 

orders changing Pepco’s distribution base rates by March 31, 2019 16 

(assuming annual rate cases, with an initial filing in or around 17 

January 2017).   18 

FACTOR 7 – DC GOVERNMENT MICROGRIDS 19 

Q. IS THE DC GOVERNMENT’S DEVELOPMENT OF POTENTIAL 20 

MICROGRIDS CONTINGENT ON EXELON’S MERGER WITH 21 

PHI?   22 

A. No.  My understanding is that the District has been considering microgrids 23 

for several years—well before the announced merger.  Moreover, 24 
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according to information available on the DC Government’s web site, it 1 

has identified several potential microgrid locations and has several 2 

analyses underway to refine the identification and selection of potential 3 

microgrid sites.   4 

Q. DO YOU OBJECT TO PEPCO AND THE DC GOVERNMENT 5 

WORKING TOGETHER TO DEVELOP MICROGRID PILOT 6 

PROJECTS?   7 

A. No.  However, a microgrid project developed by Pepco and the DC 8 

Government should not be given preferential consideration or ratemaking 9 

treatment relative to a competing non-DC Government microgrid project 10 

that may be as cost-effective and socially beneficial.  I believe that the 11 

Settlement Agreement ¶ 128 implies such preferential consideration and 12 

ratemaking treatment since the agreement’s multiple microgrid 13 

requirement will almost certainly limit Pepco’s consideration of 14 

competing microgrid projects that may be developed by other parties.  15 

Moreover, the agreement seems to anticipate results in the Commission’s 16 

investigation in Formal Case No. 1130 and put the DC Government’s 17 

microgrid pilot projects at the head of the line.   18 

Q. DOES THE SETTLEMENT AGREEMENT INDICATE THAT ANY 19 

PARTY COULD CHALLENGE PEPCO’S RECOVERY OF COSTS 20 

RELATED TO A DC GOVERNMENT MICROGRID IN A 21 

HEARING BEFORE THE COMMISSION?   22 

A. Yes.  However, as I noted earlier, nonresidential customers have for 23 

decades borne a disproportionate share of Pepco’s cost of providing 24 
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service.  As a result, it is not unreasonable to expect that nonresidential 1 

customers may bear a disproportionate share of Pepco’s settlement-related 2 

microgrid costs.   3 

Q. DOES THE SETTLEMENT AGREEMENT LIMIT RATEPAYERS’ 4 

POTENTIAL FINANCIAL RISK FOR SETTLEMENT-RELATED 5 

MICROGRID COSTS?   6 

A. No.  The Settlement Agreement provides no information on the magnitude 7 

of potential microgrid costs for which Pepco might seek recovery through 8 

base rates, nor does the settlement indicate how such costs might be 9 

allocated to and recovered from ratepayers.   10 

Q. DO YOU CONSIDER THIS FINANCIAL RISK UNACCEPTABLE?   11 

A. Yes.  Ratepayers should not be exposed to the indeterminate, uncapped 12 

financial risk posed by the Settlement Agreement’s microgrid 13 

commitment.   14 

Q. WHAT DO YOU RECOMMEND TO PROTECT RATEPAYERS 15 

FROM THIS RISK?   16 

A. I recommend a cap on Pepco’s base rate recovery of microgrid project 17 

costs incurred under terms of Settlement Agreement ¶ 128.  As a starting 18 

point, a reasonable cap would be $5-million unless the Joint Applicants 19 

can clearly quantify the expected costs and demonstrate the public interest 20 

necessity for a greater amount.   21 
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Q. WHAT IS THE BASIS OF YOUR RECOMMENDED $5-MILLION 1 

CAP?   2 

A. The recommended cost cap is simply a reasonable limit on the potential 3 

financial risk to which ratepayers could be exposed in relation to the 4 

arbitrary set of at least four DC Government microgrid projects required 5 

under Settlement Agreement ¶ 128.  In my opinion, protecting ratepayers 6 

from the indeterminate financial risk of funding Pepco’s cost of at least 7 

four as-yet unidentified DC Government microgrids outweighs any 8 

potential benefit.   9 

Q. WOULD YOU PLEASE SUMMARIZE YOUR 10 

RECOMMENDATIONS?   11 

A. Yes.  If the Commission decides to approve the Settlement Agreement and 12 

merger, I recommend that the approval be subject to the following 13 

conditions:   14 

 Two-year freeze of distribution base rates for all customers 15 

beginning January 1, 2016—that is, no base rate change for 16 

Pepco’s distribution customers before January 1, 2018—subject to 17 

protections for the proposed CIF that I discussed earlier in my 18 

testimony.   19 

 Cap (suggested $5 million) on Pepco’s total cost recovery for the 20 

four or more DC Government microgrid pilot projects 21 

contemplated under terms of Settlement Agreement ¶ 128.   22 

Q. DOES THIS COMPLETE YOUR DIRECT TESTIMONY?   23 

A. Yes.   24 
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INTRODUCTION AND QUALIFICATIONS 1 

Q. PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS 2 

ADDRESS.   3 

A. My name is Dennis W. Goins.  I operate Potomac Management Group, an 4 

economics and management consulting firm.  My business address is 5801 5 

Westchester Street, Alexandria, Virginia  22310.   6 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL AND 7 

PROFESSIONAL BACKGROUND.   8 

A. I received a Ph.D. degree in economics and a Master of Economics degree 9 

from North Carolina State University.  I also earned a B.A. degree with 10 

honors in economics from Wake Forest University.  Following graduate 11 
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school I worked as a staff economist at the North Carolina Utilities 1 

Commission (NCUC).  During my tenure at the NCUC, I testified in 2 

numerous cases involving electric, gas, and telephone utilities, and also 3 

served as a member of the Ratemaking Task Force in the national Electric 4 

Utility Rate Design Study sponsored by the Electric Power Research 5 

Institute (EPRI) and the National Association of Regulatory Utility 6 

Commissioners (NARUC).   7 

Since leaving the NCUC, I have worked as an economic and 8 

management consultant to firms and organizations in the private and 9 

public sectors.  My assignments focus primarily on market structure, 10 

policy, planning, and pricing issues involving firms that operate in energy 11 

markets. For example, I have conducted detailed analyses of product 12 

pricing, cost of service, rate design, and interutility planning, operations, 13 

and pricing issues; prepared analyses related to utility mergers, 14 

transmission access and pricing, and the emergence of competitive 15 

markets; evaluated and developed regulatory incentive mechanisms 16 

applicable to utility operations; and assisted clients in analyzing and 17 

negotiating interchange agreements and power and fuel supply contracts.   18 

I have submitted testimony and affidavits and provided technical 19 

assistance in more than 200 proceedings before state and federal agencies 20 

as an expert in such areas as regulatory policy, utility planning and 21 

operating practices, competitive market issues, and regulated product cost 22 

analysis and pricing.  These agencies include the Federal Energy 23 

Regulatory Commission (FERC), the Government Accountability Office, 24 

state courts in Iowa, Montana, and West Virginia, and regulatory agencies 25 

in Alabama, Arizona, Arkansas, Colorado, Florida, Georgia, Hawaii, 26 
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Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, 1 

Massachusetts, Minnesota, Mississippi, Missouri, New Jersey, New York, 2 

North Carolina, Ohio, Oklahoma, Pennsylvania, South Carolina, Texas, 3 

Utah, Vermont, Virginia, West Virginia, Wyoming, and the District of 4 

Columbia.1   5 

Q. HAVE YOU PREVIOUSLY TESTIFIED BEFORE THIS 6 

COMMISSION?   7 

A. Yes.  I have previously testified in Formal Case Nos. 869, 1053, 1076, 8 

1087, 1103, 1116, and 1121.   9 

Q. ON WHOSE BEHALF ARE YOU APPEARING IN THIS 10 

PROCEEDING?   11 

A. I am appearing on behalf of the General Services Administration (GSA), 12 

which represents the Federal Executive Agencies—that is, all Federal 13 

facilities served by Potomac Electric Power Company (Pepco).   14 

Q. WHAT ASSIGNMENT WERE YOU GIVEN WHEN YOU WERE 15 

RETAINED?   16 

A. I was asked to review the Nonunanimous Settlement Agreement 17 

(Settlement Agreement) between the Joint Applicants2 and the Settling 18 

Parties3 that was submitted to the Commission on October 30, 2015.  As 19 

                                                           
1 See Exhibit GSA (A)-1.   
2 Exelon Corporation, Pepco Holdings, Inc. (PHI), Pepco, Exelon Energy Delivery Company 
(EEDC), and New Special Purpose Entity, LLC (SPE).   
3 DC Government, Office of the People’s Counsel (OPC), DC Water and Sewer Authority 
(WASA), Apartment and Office Building Association of Metropolitan Washington (AOBA), 
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part of this assignment, I was asked to evaluate whether the Settlement 1 

Agreement adequately resolves the multiple merger deficiencies the 2 

Commission identified in Opinion and Order No. 17947 dated August 27, 3 

2015, in which it rejected the Joint Applicants proposed merger.   4 

Q. WHAT INFORMATION DID YOU REVIEW IN CONDUCTING 5 

YOUR EVALUATION?   6 

A. I reviewed the Settlement Agreement, supporting testimony filed by the 7 

Joint Applicants and the Settling Parties, and responses to interrogatories 8 

regarding the Settlement Agreement.  In addition, I have provided 9 

technical assistance to GSA in Formal Case No. 1119 since the Joint 10 

Applicants made their initial merger filing with the Commission on June 11 

14, 2014.  Part of my technical assistance required reviewing testimony, 12 

exhibits, and orders included in the case record, including the 13 

Commission’s Order No. 17947.  As a result, my general familiarity with 14 

various positions the Joint Applicants and Settling Parties took during the 15 

course of the merger proceedings prior to the Commission’s issuing Order 16 

17947 informed my evaluation of the Settlement Agreement.   17 

Q. DID YOU CONDUCT A DETAILED REVIEW AND EVALUATION 18 

OF EACH COMMITMENT AND CONDITION INCLUDED IN 19 

THE SETTLEMENT AGREEMENT?   20 

A. No.  The Settlement Agreement includes 128 commitments and conditions 21 

regarding the Joint Applicants’ proposed merger.4  Because of the 22 

                                                                                                                                                               
National Consumer Law Center, National Housing Trust, and National Housing Trust – Enterprise 
Preservation Corporation.   
4 Settlement Agreement at ¶¶ 3-130.   
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truncated procedural schedule set in Order No. 18011 (Attachment A) 1 

dated October 28, 2015, I focused my review and evaluation of the 2 

Settlement Agreement on commitments that address only two of the seven 3 

public interest factors enunciated in Order No. 17597 dated August 22, 4 

2014.5  (The Commission used this seven-factor test to determine whether 5 

the Joint Applicants’ merger proposal as filed was in the public interest.)  6 

More specifically, I focused my review and evaluation on specific 7 

elements of Factors 1 and 7 as addressed in the Settlement Agreement—8 

that is, the effects of the merger on:   9 

 Ratepayers, shareholders, the financial health of the utilities 10 

standing alone and as merged, and the economy of the District 11 

(Factor 1).  My analysis focused on the first (merger effects on 12 

ratepayers) of the four subfactors included in Factor 1—in 13 

particular, the structure and application of the Customer 14 

Investment Fund (CIF).6   15 

 Conservation of natural resources and preservation of 16 

environmental quality (Factor 7)—in particular, Pepco’s 17 

commitment to coordinate with the District in developing at least 18 

four microgrid pilot projects.7   19 

CONCLUSIONS AND RECOMMENDATIONS 20 

Q. WHAT CONCLUSIONS DID YOU REACH?   21 

A. On the basis of my review and evaluation, I concluded the following:   22 

                                                           
5 Formal Case No. 1119, Order No. 17597 at ¶ 124.   
6 Settlement Agreement at ¶ 3.   
7 Settlement Agreement at ¶ 128.   



 

 Formal Case No. 1119 
 Dennis W. Goins – GSA (A) 
 Page 6 

1. The Settlement Agreement includes several new merger 1 

commitments and enhancements of prior commitments that 2 

attempt to address merger deficiencies the Commission identified 3 

in Order No. 17947.  In particular, with respect to public interest 4 

Factor 1, the Settlement Agreement doubles the Customer 5 

Investment Fund from $33.75 million to $72.8 million and 6 

specifies the CIF’s distribution—with approximately $56 million 7 

going to residential customers and the remaining $17 million 8 

targeted at initiatives associated with the DC Government.8  9 

Despite the large CIF increase, the Settlement Agreement lacks 10 

any rate credits or other direct benefits for nonresidential (that is, 11 

general service) customers.   12 

2. As I noted, the CIF’s immediate and tangible benefits are targeted 13 

at residential customers and the DC Government.  Under the 14 

Settlement Agreement, the CIF will be used to provide the 15 

following immediate and tangible benefits:   16 

 Residential Customer Base Rate Credit ($25.6 million) to 17 

offset residential distribution base rate increases occurring 18 

from the merger closing through March 31, 2019.9  If the 19 

credit is insufficient to cover all residential rate increases prior 20 

to the end date, Pepco will defer recovery of the excess 21 

through a regulatory asset (Incremental Offset) that Pepco can 22 

recover post-March 31, 2019 without further Commission 23 

                                                           
8 The Joint Applicants’ prior CIF commitment left the CIF’s distribution to the Commission’s 
discretion.   
9 Settlement Agreement at ¶ 4.   
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approval over a 2-year (or longer) period subject to a $1 1 

million limit per year.10  In applying this credit, Pepco will 2 

treat all Master-Metered Apartment (MMA) customers as 3 

residential customers.11   4 

 Residential Customer Bill Credit ($14 million) applicable to 5 

residential customer bills within 60 days of the merger 6 

closing.12  (The Settlement Agreement does not indicate 7 

whether MMA customers qualify for this residential bill 8 

credit.)   9 

 Total of $17.05 million to support renewable generation 10 

development through the District’s Renewable Energy 11 

Development Fund ($3.5 million), energy efficiency initiatives 12 

through the District’s Sustainable Energy Trust Fund—the 13 

funding mechanism for the District of Columbia Sustainable 14 

Energy Utility (DC SEU) contract ($3.5 million), and 15 

sustainability initiatives through the District’s Green Building 16 

Fund ($10.05 million).13   17 

                                                           
10 In my testimony, I refer to provisions under Settlement Agreement ¶ 4 as a residential rate 
freeze.  Although residential distribution base rates may be increased before March 31, 2019, 
residential customer bills will not reflect any such increase until after March 31, 2019 due to the 
Residential Customer Base Rate Credit.   
11 MMA customers will receive $4.3 million of the $25.6 million Residential Customer Base Rate 
Credit even though the Settlement Agreement includes no provision to ensure that the $4.3 million 
is flowed through to residential tenants living in buildings operated by MMA customers.   
12 Settlement Agreement at ¶ 5.   
13 Settlement Agreement at ¶¶ 6-8.  These three Settlement Agreement commitments address both 
Factors 1 and 7 of the seven-factor test the Commission specified for evaluating whether the 
merger is in the public interest.   
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 Assistance for low- and limited-income Pepco customers 1 

($16.15 million).14   2 

 Total of $0 for Pepco’s nonresidential customers.   3 

3. The Settlement Agreement includes a commitment for Pepco to 4 

coordinate with the District to interconnect and develop at least 5 

four microgrids.15  Within 18 months of the merger closing, Pepco 6 

will file a proposal with the Commission that includes proposed 7 

methods for allocating Pepco’s microgrid-related costs to 8 

ratepayers and recovering these costs from ratepayers through 9 

regulated utility rates.  Pepco and the District will coordinate on 10 

selecting the pilot microgrid locations, developing the proposal 11 

submitted to the Commission, and implementing the projects.  This 12 

microgrid commitment includes no cap on costs that might be 13 

assigned to and recovered from ratepayers for the DC Government 14 

microgrid projects, and appears to put competing non-DC 15 

Government microgrid projects at a decided disadvantage in 16 

Formal Case No. 1130 regarding potential selection as microgrid 17 

pilots.   18 

Q. WHAT DO YOU RECOMMEND ON THE BASIS OF THESE 19 

CONCLUSIONS?   20 

A. If the Commission decides to approve the Settlement Agreement, I 21 

recommend that its approval be subject to the following conditions:   22 

                                                           
14 Settlement Agreement at ¶ 9.   
15 Settlement Agreement at ¶ 128.   
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1. Two-year freeze of distribution base rates for all customers 1 

beginning January 1, 2016—that is, no base rate change for 2 

Pepco’s distribution customers before January 1, 2018.  Under this 3 

recommendation, the Residential Customer Base Rate Credit 4 

(Settlement Agreement ¶ 4) would remain unchanged as proposed, 5 

but would only be necessary to offset residential base rate 6 

increases effective from January 1, 2018 through March 31, 2019.  7 

This recommendation also does not reduce or alter the distribution 8 

of the Settlement Agreement’s $72.8 million CIF (Settlement 9 

Agreement ¶¶ 3-9).  What this recommendation does is provide a 10 

direct benefit to all of Pepco’s distribution customers—including 11 

nonresidential customers that are ignored in the Settlement 12 

Agreement as filed.   13 

2. Cap on Pepco’s total cost recovery for the four or more DC 14 

Government microgrid pilot projects contemplated under terms of 15 

Settlement Agreement ¶ 128, which provides no information 16 

regarding the potential microgrid cost exposure for ratepayers.  I 17 

recommend a $5 million cap as a necessary limit on the potential 18 

financial exposure of ratepayers in the absence of any settlement 19 

parameters that provide comparable ratepayer protections.  20 

Leaving the cost uncapped creates an unacceptable risk for 21 

ratepayers—particularly nonresidential customers that already pay 22 

excessively high distribution base rates.   23 
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Q. IN ITS ORDER DENYING THE PROPOSED MERGER, DID THE 1 

COMMISSION ADDRESS THE ISSUE OF APPROVING THE 2 

MERGER SUBJECT TO CONDITIONS?   3 

A. Yes.16  In Order No. 17947, the Commission chose not to attach conditions 4 

to the proposed merger since it concluded that the proposed merger was 5 

not in the public interest and should be rejected.  However, if the 6 

Commission decides that the Settlement Agreement addresses many of the 7 

concerns that led to the decision in Order No. 17947, then it may be 8 

reasonable for the Commission to consider approving the merger subject 9 

to the conditions I have recommended.   10 

FACTOR 1 – CUSTOMER INVESTMENT FUND 11 

Q. DOES THE SETTLEMENT AGREEMENT PROVIDE 12 

INCREASED DIRECT BENEFITS TO RATEPAYERS 13 

COMPARED TO THE $33.75 MILLION CIF THAT THE JOINT 14 

APPLICANTS OFFERED DURING THE MERGER HEARINGS?   15 

A. Yes.  The Joint Applicants increased the CIF from $33.75 million to $72.8 16 

million, and allocated this amount to three major categories: an immediate 17 

residential bill credit and a residential base rate freeze through March 31, 18 

2019; programs designed to promote renewable resources and energy 19 

efficiency; and low-income financial assistance.   20 

                                                           
16 Formal Case No. 1119, Order No. 17947 at ¶¶ 349-353.   
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Q. DOES THE ENLARGED CIF IN THE SETTLEMENT 1 

AGREEMENT PROVIDE DIRECT BENEFITS TO ALL OF 2 

PEPCO’S CUSTOMERS?   3 

A. No.  The revised and enhanced CIF targets two principal groups—4 

residential customers and the DC Government.17  Nonresidential 5 

customers receive no direct benefits under the CIF.   6 

Q. DO PEPCO’S RESIDENTIAL BASE RATES CURRENTLY 7 

RECOVER PEPCO’S COST OF SERVICE?   8 

A. No.  As I have demonstrated in several prior base rate cases, Pepco’s 9 

residential rates are heavily subsidized by nonresidential customers whose 10 

rates are set millions of dollars above Pepco’s cost of service.  The 11 

situation is so bad that Pepco earns a negative rate of return on its 12 

residential service.   13 

Q. DOES GSA REPRESENT A LARGE GROUP OF 14 

NONRESIDENTIAL CUSTOMERS?   15 

A. Yes.  Federal customers in the District represent roughly 25-30 percent of 16 

Pepco’s annual distribution load and delivery charge revenue.  These 17 

Federal customers are served under Pepco’s general service (commercial) 18 

rates applicable to nonresidential customers.  Because Pepco’s 19 

nonresidential rates are set far above cost of service, GSA pays millions of 20 

dollars annually in rate subsidies for residential customers.   21 

                                                           
17 As I noted earlier, MMA customers are counted as residential customers and assigned $4.3 
million of the $25.6 million Residential Customer Base Rate Credit.   
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Q. DO THE SETTLEMENT AGREEMENT AND SUPPORTING 1 

TESTIMONY CLEARLY EXPLAIN OR JUSTIFY EXCLUDING 2 

NONRESIDENTIAL CUSTOMERS FROM ANY DIRECT 3 

BENEFITS?   4 

A. No.   5 

Q. DOES ANY OTHER PARTY SUPPORT YOUR CONTENTION 6 

THAT NONRESIDENTIAL CUSTOMERS RECEIVE NO DIRECT 7 

BENEFITS UNDER THE SETTLEMENT AGREEMENT?   8 

A. Yes.  In her testimony supporting the Settlement Agreement, AOBA 9 

witness Kirsten M. Bowden states that “...the commercial classes in the 10 

Settlement Agreement do not receive any direct benefits...”18   11 

Q. DOES THE SETTLEMENT AGREEMENT INCLUDE ANY 12 

REFERENCE TO THE ONGOING RESIDENTIAL SUBSIDY 13 

PROBLEM REFLECTED IN PEPCO’S NEGATIVE RATE OF 14 

RETURN ON ITS RESIDENTIAL SERVICE IN THE DISTRICT?   15 

A. Yes—although the reference is essentially a reiteration of the 16 

Commission’s stated policy enunciated long before the Joint Applicants’ 17 

proposed merger.  More specifically, Settlement Agreement ¶ 48 says the 18 

following:   19 

Nothing in the Settlement Agreement shall be construed as a 20 
change to the Commission’s stated goal to move “in a deliberate 21 
and reasonable fashion over a series of Pepco rate cases to put an 22 
end to negative RORs” as set forth in  Formal Case 1087, Order 23 
No. 16930, ¶ 329 and affirmed in Formal Case 1103, Order No. 24 
17424, ¶¶ 437 and 438.   25 

                                                           
18 Kirsten M. Bowden, testimony supporting the Settlement Agreement at 5:14-15.   
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Q. DO YOU CONSIDER THIS RESTATEMENT OF THE 1 

COMMISSION’S CURRENT GOAL REGARDING NEGATIVE 2 

CLASS RATES OF RETURN A DIRECT MERGER-RELATED 3 

BENEFIT FOR NONRESIDENTIAL CUSTOMERS? 4 

A. No.  The stated goal stands with or without the merger until, and unless, 5 

the Commission decides to modify or abandon the goal.  That is, only the 6 

Commission—and not the Joint Applicants or Settling Parties—can 7 

unilaterally and arbitrarily change an announced Commission goal or 8 

policy.  Moreover, while I fully support the Commission’s stated objective 9 

regarding negative class RORs, the Commission has acknowledged that its 10 

efforts to eliminate negative RORs have met with limited success.  For 11 

example, Order No. 17427 cited in Settlement Agreement ¶ 48 says the 12 

following:19   13 

In Formal Case No. 1087, the Commission stated that its policy is 14 
“to move in a deliberate and reasonable fashion over a series of 15 
Pepco rate cases to put an end to negative class RORs.”  16 
Unfortunately, little progress had been made toward that end over 17 
the last several Pepco rate cases.   18 

................... 19 

[R]esidential rates in the District of Columbia continue to be 20 
highly subsidized.  Without taking action, the situation will only 21 
worsen as the number of residents in the District has been 22 
increasing.  Requiring other rate classes (primarily the commercial 23 
classes) to substantially subsidize the cost of serving residential 24 
customers over an extended period of time has raised questions of 25 
equity in a system that seeks to align rates with cost-causation.   26 

                                                           
19 See Formal Case No. 1103, Order No. 17424 dated March 26, 2014, at ¶¶ 436 and 438.   
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Q. SHOULD THE COMMISSION REQUIRE THAT THE MERGER 1 

PRODUCE DIRECT AND TANGIBLE BENEFITS TO BOTH 2 

NONRESIDENTIAL AND RESIDENTIAL CUSTOMERS?   3 

A. Yes.  Fairness and equity as well as the Commission’s public-interest 4 

factor test require that the merger, to be considered in the public interest, 5 

create direct and tangible benefits for all customer groups.   6 

Q. HOW SHOULD DIRECT BENEFITS TO NONRESIDENTIAL 7 

CUSTOMERS BE ACCOMMODATED WITHIN THE 8 

SETTLEMENT AGREEMENT’S FRAMEWORK?   9 

A. I recommend a 2-year freeze on Pepco’s distribution base rates for all 10 

distribution customers effective January 1. 2016.  That is, Pepco’s base 11 

distribution rates would be frozen until at least January 1, 2018.  As I 12 

noted earlier, under this recommendation, the Residential Customer Base 13 

Rate Credit (Settlement Agreement ¶ 4) would remain unchanged as 14 

proposed, but would only be necessary to offset residential base rate 15 

increases effective from January 1, 2018 through March 31, 2019.  This 16 

recommendation would also neither reduce nor alter the distribution of the 17 

Settlement Agreement’s $72.8 million CIF.  In sum, a 2-year rate freeze 18 

would:   19 

 Provide a direct and tangible merger-related benefit to Pepco’s 20 

nonresidential customers.   21 

 Not require any change in the level or distribution of the $72.8 22 

million CIF, and allow residential rates to remain effectively 23 

frozen at least through March 31, 2019.   24 
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 Give the Joint Applicants more time to achieve anticipated synergy 1 

savings that can be shared with ratepayers.   2 

 Provide sufficient time for at least two rate cases and Commission 3 

orders changing Pepco’s distribution base rates by March 31, 2019 4 

(assuming annual rate cases, with an initial filing in or around 5 

January 2017).   6 

FACTOR 7 – DC GOVERNMENT MICROGRIDS 7 

Q. IS THE DC GOVERNMENT’S DEVELOPMENT OF POTENTIAL 8 

MICROGRIDS CONTINGENT ON EXELON’S MERGER WITH 9 

PHI?   10 

A. No.  My understanding is that the District has been considering microgrids 11 

for several years—well before the announced merger.  Moreover, 12 

according to information available on the DC Government’s web site, it 13 

has identified several potential microgrid locations and has several 14 

analyses underway to refine the identification and selection of potential 15 

microgrid sites.   16 

Q. DO YOU OBJECT TO PEPCO AND THE DC GOVERNMENT 17 

WORKING TOGETHER TO DEVELOP MICROGRID PILOT 18 

PROJECTS?   19 

A. No.  However, a microgrid project developed by Pepco and the DC 20 

Government should not be given preferential consideration or ratemaking 21 

treatment relative to a competing non-DC Government microgrid project 22 

that may be as cost-effective and socially beneficial.  I believe that the 23 

Settlement Agreement ¶ 128 implies such preferential consideration and 24 
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ratemaking treatment since the agreement’s multiple microgrid 1 

requirement will almost certainly limit Pepco’s consideration of 2 

competing microgrid projects that may be developed by other parties.  3 

Moreover, the agreement seems to anticipate results in the Commission’s 4 

investigation in Formal Case No. 1130 and put the DC Government’s 5 

microgrid pilot projects at the head of the line.   6 

Q. DOES THE SETTLEMENT AGREEMENT INDICATE THAT ANY 7 

PARTY COULD CHALLENGE PEPCO’S RECOVERY OF COSTS 8 

RELATED TO A DC GOVERNMENT MICROGRID IN A 9 

HEARING BEFORE THE COMMISSION?   10 

A. Yes.  However, as I noted earlier, nonresidential customers have for 11 

decades borne a disproportionate share of Pepco’s cost of providing 12 

service.  As a result, it is not unreasonable to expect that nonresidential 13 

customers may bear a disproportionate share of Pepco’s settlement-related 14 

microgrid costs.   15 

Q. DOES THE SETTLEMENT AGREEMENT LIMIT RATEPAYERS’ 16 

POTENTIAL FINANCIAL RISK FOR SETTLEMENT-RELATED 17 

MICROGRID COSTS?   18 

A. No.  The Settlement Agreement provides no information on the magnitude 19 

of potential microgrid costs for which Pepco might seek recovery through 20 

base rates, nor does the settlement indicate how such costs might be 21 

allocated to and recovered from ratepayers.   22 
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Q. DO YOU CONSIDER THIS FINANCIAL RISK UNACCEPTABLE?   1 

A. Yes.  Ratepayers should not be exposed to the indeterminate, uncapped 2 

financial risk posed by the Settlement Agreement’s microgrid 3 

commitment.   4 

Q. WHAT DO YOU RECOMMEND TO PROTECT RATEPAYERS 5 

FROM THIS RISK?   6 

A. I recommend a cap on Pepco’s base rate recovery of microgrid project 7 

costs incurred under terms of Settlement Agreement ¶ 128.  As a starting 8 

point, a reasonable cap would be $5-million unless the Joint Applicants 9 

can clearly quantify the expected costs and demonstrate the public interest 10 

necessity for a greater amount.   11 

Q. WHAT IS THE BASIS OF YOUR RECOMMENDED $5-MILLION 12 

CAP?   13 

A. The recommended cost cap is simply a reasonable limit on the potential 14 

financial risk to which ratepayers could be exposed in relation to the 15 

arbitrary set of at least four DC Government microgrid projects required 16 

under Settlement Agreement ¶ 128.  In my opinion, protecting ratepayers 17 

from the indeterminate financial risk of funding Pepco’s cost of at least 18 

four as-yet unidentified DC Government microgrids outweighs any 19 

potential benefit.   20 
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Q. WOULD YOU PLEASE SUMMARIZE YOUR 1 

RECOMMENDATIONS?   2 

A. Yes.  If the Commission decides to approve the Settlement Agreement and 3 

merger, I recommend that the approval be subject to the following 4 

conditions:   5 

 Two-year freeze of distribution base rates for all customers 6 

beginning January 1, 2016—that is, no base rate change for 7 

Pepco’s distribution customers before January 1, 2018—subject to 8 

protections for the proposed CIF that I discussed earlier in my 9 

testimony.   10 

 Cap (suggested $5 million) on Pepco’s total cost recovery for the 11 

four or more DC Government microgrid pilot projects 12 

contemplated under terms of Settlement Agreement ¶ 128.   13 

Q. DOES THIS COMPLETE YOUR DIRECT TESTIMONY?   14 

A. Yes.   15 
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DIRECT TESTIMONY OF 
DENNIS W. GOINS. PH.D. 

ON BEHALF OF THE 
GENERAL SERVICES ADMINISTRATION 

REGARDING NONUNANIMOUS SETTLEMENT AGREEMENT 
 

INTRODUCTION AND QUALIFICATIONS 1 

Q. PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS 2 

ADDRESS.   3 

A. My name is Dennis W. Goins.  I operate Potomac Management Group, an 4 

economics and management consulting firm.  My business address is 5801 5 

Westchester Street, Alexandria, Virginia  22310.   6 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL AND 7 

PROFESSIONAL BACKGROUND.   8 

A. I received a Ph.D. degree in economics and a Master of Economics degree 9 

from North Carolina State University.  I also earned a B.A. degree with 10 

honors in economics from Wake Forest University.  Following graduate 11 
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school I worked as a staff economist at the North Carolina Utilities 1 

Commission (NCUC).  During my tenure at the NCUC, I testified in 2 

numerous cases involving electric, gas, and telephone utilities, and also 3 

served as a member of the Ratemaking Task Force in the national Electric 4 

Utility Rate Design Study sponsored by the Electric Power Research 5 

Institute (EPRI) and the National Association of Regulatory Utility 6 

Commissioners (NARUC).   7 

Since leaving the NCUC, I have worked as an economic and 8 

management consultant to firms and organizations in the private and 9 

public sectors.  My assignments focus primarily on market structure, 10 

policy, planning, and pricing issues involving firms that operate in energy 11 

markets. For example, I have conducted detailed analyses of product 12 

pricing, cost of service, rate design, and interutility planning, operations, 13 

and pricing issues; prepared analyses related to utility mergers, 14 

transmission access and pricing, and the emergence of competitive 15 

markets; evaluated and developed regulatory incentive mechanisms 16 

applicable to utility operations; and assisted clients in analyzing and 17 

negotiating interchange agreements and power and fuel supply contracts.   18 

I have submitted testimony and affidavits and provided technical 19 

assistance in more than 200 proceedings before state and federal agencies 20 

as an expert in such areas as regulatory policy, utility planning and 21 

operating practices, competitive market issues, and regulated product cost 22 

analysis and pricing.  These agencies include the Federal Energy 23 

Regulatory Commission (FERC), the Government Accountability Office, 24 

state courts in Iowa, Montana, and West Virginia, and regulatory agencies 25 

in Alabama, Arizona, Arkansas, Colorado, Florida, Georgia, Hawaii, 26 



 

 Formal Case No. 1119 
 Dennis W. Goins – GSA (A) 
 Page 3 

Idaho, Illinois, Indiana, Kansas, Kentucky, Louisiana, Maine, Maryland, 1 

Massachusetts, Minnesota, Mississippi, Missouri, New Jersey, New York, 2 

North Carolina, Ohio, Oklahoma, Pennsylvania, South Carolina, Texas, 3 

Utah, Vermont, Virginia, West Virginia, Wyoming, and the District of 4 

Columbia.1   5 

Q. HAVE YOU PREVIOUSLY TESTIFIED BEFORE THIS 6 

COMMISSION?   7 

A. Yes.  I have previously testified in Formal Case Nos. 869, 1053, 1076, 8 

1087, 1103, 1116, and 1121.   9 

Q. ON WHOSE BEHALF ARE YOU APPEARING IN THIS 10 

PROCEEDING?   11 

A. I am appearing on behalf of the General Services Administration (GSA), 12 

which represents the Federal Executive Agencies—that is, all Federal 13 

facilities served by Potomac Electric Power Company (Pepco).   14 

Q. WHAT ASSIGNMENT WERE YOU GIVEN WHEN YOU WERE 15 

RETAINED?   16 

A. I was asked to review the Nonunanimous Settlement Agreement 17 

(Settlement Agreement) between the Joint Applicants2 and the Settling 18 

Parties3 that was submitted to the Commission on October 30, 2015.  As 19 

                                                           
1 See Exhibit GSA (A)-1.   
2 Exelon Corporation, Pepco Holdings, Inc. (PHI), Pepco, Exelon Energy Delivery Company 

(EEDC), and New Special Purpose Entity, LLC (SPE).   
3 DC Government, Office of the People’s Counsel (OPC), DC Water and Sewer Authority 

(WASA), Apartment and Office Building Association of Metropolitan Washington (AOBA), 
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part of this assignment, I was asked to evaluate whether the Settlement 1 

Agreement adequately resolves the multiple merger deficiencies the 2 

Commission identified in Opinion and Order No. 17947 dated August 27, 3 

2015, in which it rejected the Joint Applicants proposed merger.   4 

Q. WHAT INFORMATION DID YOU REVIEW IN CONDUCTING 5 

YOUR EVALUATION?   6 

A. I reviewed the Settlement Agreement, supporting testimony filed by the 7 

Joint Applicants and the Settling Parties, and responses to interrogatories 8 

regarding the Settlement Agreement.  In addition, I have provided 9 

technical assistance to GSA in Formal Case No. 1119 since the Joint 10 

Applicants made their initial merger filing with the Commission on June 11 

14, 2014.  Part of my technical assistance required reviewing testimony, 12 

exhibits, and orders included in the case record, including the 13 

Commission’s Order No. 17947.  As a result, my general familiarity with 14 

various positions the Joint Applicants and Settling Parties took during the 15 

course of the merger proceedings prior to the Commission’s issuing Order 16 

17947 informed my evaluation of the Settlement Agreement.   17 

Q. DID YOU CONDUCT A DETAILED REVIEW AND EVALUATION 18 

OF EACH COMMITMENT AND CONDITION INCLUDED IN 19 

THE SETTLEMENT AGREEMENT?   20 

A. No.  The Settlement Agreement includes 128 commitments and conditions 21 

regarding the Joint Applicants’ proposed merger.4  Because of the 22 

                                                                                                                                                               

National Consumer Law Center, National Housing Trust, and National Housing Trust – Enterprise 

Preservation Corporation.   
4 Settlement Agreement at ¶¶ 3-130.   
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truncated procedural schedule set in Order No. 18011 (Attachment A) 1 

dated October 28, 2015, I focused my review and evaluation of the 2 

Settlement Agreement on commitments that address only two of the seven 3 

public interest factors enunciated in Order No. 17597 dated August 22, 4 

2014.5  (The Commission used this seven-factor test to determine whether 5 

the Joint Applicants’ merger proposal as filed was in the public interest.)  6 

More specifically, I focused my review and evaluation on specific 7 

elements of Factors 1 and 7 as addressed in the Settlement Agreement—8 

that is, the effects of the merger on:   9 

 Ratepayers, shareholders, the financial health of the utilities 10 

standing alone and as merged, and the economy of the District 11 

(Factor 1).  My analysis focused on the first (merger effects on 12 

ratepayers) of the four subfactors included in Factor 1—in 13 

particular, the structure and application of the Customer 14 

Investment Fund (CIF).6   15 

 Conservation of natural resources and preservation of 16 

environmental quality (Factor 7)—in particular, Pepco’s 17 

commitment to coordinate with the District in developing at least 18 

four microgrid pilot projects.7   19 

CONCLUSIONS AND RECOMMENDATIONS 20 

Q. WHAT CONCLUSIONS DID YOU REACH?   21 

A. On the basis of my review and evaluation, I concluded the following:   22 

                                                           
5 Formal Case No. 1119, Order No. 17597 at ¶ 124.   
6 Settlement Agreement at ¶ 3.   
7 Settlement Agreement at ¶ 128.   
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1. The Settlement Agreement includes several new merger 1 

commitments and enhancements of prior commitments that 2 

attempt to address merger deficiencies the Commission identified 3 

in Order No. 17947.  In particular, with respect to public interest 4 

Factor 1, the Settlement Agreement doubles the Customer 5 

Investment Fund from $33.75 million to $72.8 million and 6 

specifies the CIF’s distribution—with approximately $56 million 7 

going to residential customers and the remaining $17 million 8 

targeted at initiatives associated with the DC Government.8  9 

Despite the large CIF increase, the Settlement Agreement lacks 10 

any rate credits or other direct benefits for nonresidential (that is, 11 

general service) customers.   12 

2. As I noted, the CIF’s immediate and tangible benefits are targeted 13 

at residential customers and the DC Government.  Under the 14 

Settlement Agreement, the CIF will be used to provide the 15 

following immediate and tangible benefits:   16 

 Residential Customer Base Rate Credit ($25.6 million) to 17 

offset residential distribution base rate increases occurring 18 

from the merger closing through March 31, 2019.9  If the 19 

credit is insufficient to cover all residential rate increases prior 20 

to the end date, Pepco will defer recovery of the excess 21 

through a regulatory asset (Incremental Offset) that Pepco can 22 

recover post-March 31, 2019 without further Commission 23 

                                                           
8 The Joint Applicants’ prior CIF commitment left the CIF’s distribution to the Commission’s 

discretion.   
9 Settlement Agreement at ¶ 4.   
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approval over a 2-year (or longer) period subject to a $1 1 

million limit per year.10  In applying this credit, Pepco will 2 

treat all Master-Metered Apartment (MMA) customers as 3 

residential customers.11   4 

 Residential Customer Bill Credit ($14 million) applicable to 5 

residential customer bills within 60 days of the merger 6 

closing.12  (The Settlement Agreement does not indicate 7 

whether MMA customers qualify for this residential bill 8 

credit.)   9 

 Total of $17.05 million to support renewable generation 10 

development through the District’s Renewable Energy 11 

Development Fund ($3.5 million), energy efficiency initiatives 12 

through the District’s Sustainable Energy Trust Fund—the 13 

funding mechanism for the District of Columbia Sustainable 14 

Energy Utility (DC SEU) contract ($3.5 million), and 15 

sustainability initiatives through the District’s Green Building 16 

Fund ($10.05 million).13   17 

                                                           
10 In my testimony, I refer to provisions under Settlement Agreement ¶ 4 as a residential rate 

freeze.  Although residential distribution base rates may be increased before March 31, 2019, 

residential customer bills will not reflect any such increase until after March 31, 2019 due to the 

Residential Customer Base Rate Credit.   
11 MMA customers will receive $4.3 million of the $25.6 million Residential Customer Base Rate 

Credit even though the Settlement Agreement includes no provision to ensure that the $4.3 million 

is flowed through to residential tenants living in buildings operated by MMA customers.   
12 Settlement Agreement at ¶ 5.   
13 Settlement Agreement at ¶¶ 6-8.  These three Settlement Agreement commitments address both 

Factors 1 and 7 of the seven-factor test the Commission specified for evaluating whether the 

merger is in the public interest.   
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 Assistance for low- and limited-income Pepco customers 1 

($16.15 million).14   2 

 Total of $0 for Pepco’s nonresidential customers.   3 

3. The Settlement Agreement includes a commitment for Pepco to 4 

coordinate with the District to interconnect and develop at least 5 

four microgrids.15  Within 18 months of the merger closing, Pepco 6 

will file a proposal with the Commission that includes proposed 7 

methods for allocating Pepco’s microgrid-related costs to 8 

ratepayers and recovering these costs from ratepayers through 9 

regulated utility rates.  Pepco and the District will coordinate on 10 

selecting the pilot microgrid locations, developing the proposal 11 

submitted to the Commission, and implementing the projects.  This 12 

microgrid commitment includes no cap on costs that might be 13 

assigned to and recovered from ratepayers for the DC Government 14 

microgrid projects, and appears to put competing non-DC 15 

Government microgrid projects at a decided disadvantage in 16 

Formal Case No. 1130 regarding potential selection as microgrid 17 

pilots.   18 

Q. WHAT DO YOU RECOMMEND ON THE BASIS OF THESE 19 

CONCLUSIONS?   20 

A. If the Commission decides to approve the Settlement Agreement, I 21 

recommend that its approval be subject to the following conditions:   22 

                                                           
14 Settlement Agreement at ¶ 9.   
15 Settlement Agreement at ¶ 128.   
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1. Two-year freeze of distribution base rates for all customers 1 

beginning January 1, 2016—that is, no base rate change for 2 

Pepco’s distribution customers before January 1, 2018.  Under this 3 

recommendation, the Residential Customer Base Rate Credit 4 

(Settlement Agreement ¶ 4) would remain unchanged as proposed, 5 

but would only be necessary to offset residential base rate 6 

increases effective from January 1, 2018 through March 31, 2019.  7 

This recommendation also does not reduce or alter the distribution 8 

of the Settlement Agreement’s $72.8 million CIF (Settlement 9 

Agreement ¶¶ 3-9).  What this recommendation does is provide a 10 

direct benefit to all of Pepco’s distribution customers—including 11 

nonresidential customers that are ignored in the Settlement 12 

Agreement as filed.   13 

2. Cap on Pepco’s total cost recovery for the four or more DC 14 

Government microgrid pilot projects contemplated under terms of 15 

Settlement Agreement ¶ 128, which provides no information 16 

regarding the potential microgrid cost exposure for ratepayers.  I 17 

recommend a $5 million cap as a necessary limit on the potential 18 

financial exposure of ratepayers in the absence of any settlement 19 

parameters that provide comparable ratepayer protections.  20 

Leaving the cost uncapped creates an unacceptable risk for 21 

ratepayers—particularly nonresidential customers that already pay 22 

excessively high distribution base rates.   23 
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Q. IN ITS ORDER DENYING THE PROPOSED MERGER, DID THE 1 

COMMISSION ADDRESS THE ISSUE OF APPROVING THE 2 

MERGER SUBJECT TO CONDITIONS?   3 

A. Yes.16  In Order No. 17947, the Commission chose not to attach conditions 4 

to the proposed merger since it concluded that the proposed merger was 5 

not in the public interest and should be rejected.  However, if the 6 

Commission decides that the Settlement Agreement addresses many of the 7 

concerns that led to the decision in Order No. 17947, then it may be 8 

reasonable for the Commission to consider approving the merger subject 9 

to the conditions I have recommended.   10 

FACTOR 1 – CUSTOMER INVESTMENT FUND 11 

Q. DOES THE SETTLEMENT AGREEMENT PROVIDE 12 

INCREASED DIRECT BENEFITS TO RATEPAYERS 13 

COMPARED TO THE $33.75 MILLION CIF THAT THE JOINT 14 

APPLICANTS OFFERED DURING THE MERGER HEARINGS?   15 

A. Yes.  The Joint Applicants increased the CIF from $33.75 million to $72.8 16 

million, and allocated this amount to three major categories: an immediate 17 

residential bill credit and a residential base rate freeze through March 31, 18 

2019; programs designed to promote renewable resources and energy 19 

efficiency; and low-income financial assistance.   20 

                                                           
16 Formal Case No. 1119, Order No. 17947 at ¶¶ 349-353.   



 

 Formal Case No. 1119 
 Dennis W. Goins – GSA (A) 
 Page 11 

Q. DOES THE ENLARGED CIF IN THE SETTLEMENT 1 

AGREEMENT PROVIDE DIRECT BENEFITS TO ALL OF 2 

PEPCO’S CUSTOMERS?   3 

A. No.  The revised and enhanced CIF targets two principal groups—4 

residential customers and the DC Government.17  Nonresidential 5 

customers receive no direct benefits under the CIF.   6 

Q. DO PEPCO’S RESIDENTIAL BASE RATES CURRENTLY 7 

RECOVER PEPCO’S COST OF SERVICE?   8 

A. No.  As I have demonstrated in several prior base rate cases, Pepco’s 9 

residential rates are heavily subsidized by nonresidential customers whose 10 

rates are set millions of dollars above Pepco’s cost of service.  The 11 

situation is so bad that Pepco earns a negative rate of return on its 12 

residential service.   13 

Q. DOES GSA REPRESENT A LARGE GROUP OF 14 

NONRESIDENTIAL CUSTOMERS?   15 

A. Yes.  Federal customers in the District represent roughly 25-30 percent of 16 

Pepco’s annual distribution load and delivery charge revenue.  These 17 

Federal customers are served under Pepco’s general service (commercial) 18 

rates applicable to nonresidential customers.  Because Pepco’s 19 

nonresidential rates are set far above cost of service, GSA pays millions of 20 

dollars annually in rate subsidies for residential customers.   21 

                                                           
17 As I noted earlier, MMA customers are counted as residential customers and assigned $4.3 

million of the $25.6 million Residential Customer Base Rate Credit.   
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Q. DO THE SETTLEMENT AGREEMENT AND SUPPORTING 1 

TESTIMONY CLEARLY EXPLAIN OR JUSTIFY EXCLUDING 2 

NONRESIDENTIAL CUSTOMERS FROM ANY DIRECT 3 

BENEFITS?   4 

A. No.   5 

Q. DOES ANY OTHER PARTY SUPPORT YOUR CONTENTION 6 

THAT NONRESIDENTIAL CUSTOMERS RECEIVE NO DIRECT 7 

BENEFITS UNDER THE SETTLEMENT AGREEMENT?   8 

A. Yes.  In her testimony supporting the Settlement Agreement, AOBA 9 

witness Kirsten M. Bowden states that “...the commercial classes in the 10 

Settlement Agreement do not receive any direct benefits...”18   11 

Q. DOES THE SETTLEMENT AGREEMENT INCLUDE ANY 12 

REFERENCE TO THE ONGOING RESIDENTIAL SUBSIDY 13 

PROBLEM REFLECTED IN PEPCO’S NEGATIVE RATE OF 14 

RETURN ON ITS RESIDENTIAL SERVICE IN THE DISTRICT?   15 

A. Yes—although the reference is essentially a reiteration of the 16 

Commission’s stated policy enunciated long before the Joint Applicants’ 17 

proposed merger.  More specifically, Settlement Agreement ¶ 48 says the 18 

following:   19 

Nothing in the Settlement Agreement shall be construed as a 20 

change to the Commission’s stated goal to move “in a deliberate 21 

and reasonable fashion over a series of Pepco rate cases to put an 22 

end to negative RORs” as set forth in  Formal Case 1087, Order 23 

                                                           
18 Kirsten M. Bowden, testimony supporting the Settlement Agreement at 5:14-15.   
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No. 16930, ¶ 329 and affirmed in Formal Case 1103, Order No. 1 

17424, ¶¶ 437 and 438.   2 

Q. DO YOU CONSIDER THIS RESTATEMENT OF THE 3 

COMMISSION’S CURRENT GOAL REGARDING NEGATIVE 4 

CLASS RATES OF RETURN A DIRECT MERGER-RELATED 5 

BENEFIT FOR NONRESIDENTIAL CUSTOMERS? 6 

A. No.  The stated goal stands with or without the merger until, and unless, 7 

the Commission decides to modify or abandon the goal.  That is, only the 8 

Commission—and not the Joint Applicants or Settling Parties—can 9 

unilaterally and arbitrarily change an announced Commission goal or 10 

policy.  Moreover, while I fully support the Commission’s stated objective 11 

regarding negative class RORs, the Commission has acknowledged that its 12 

efforts to eliminate negative RORs have met with limited success.  For 13 

example, Order No. 17427 cited in Settlement Agreement ¶ 48 says the 14 

following:19   15 

In Formal Case No. 1087, the Commission stated that its policy is 16 

“to move in a deliberate and reasonable fashion over a series of 17 

Pepco rate cases to put an end to negative class RORs.”  18 

Unfortunately, little progress had been made toward that end over 19 

the last several Pepco rate cases.   20 

................... 21 

[R]esidential rates in the District of Columbia continue to be 22 

highly subsidized.  Without taking action, the situation will only 23 

worsen as the number of residents in the District has been 24 

increasing.  Requiring other rate classes (primarily the commercial 25 

classes) to substantially subsidize the cost of serving residential 26 

customers over an extended period of time has raised questions of 27 

equity in a system that seeks to align rates with cost-causation.   28 

                                                           
19 See Formal Case No. 1103, Order No. 17424 dated March 26, 2014, at ¶¶ 436 and 438.   



 

 Formal Case No. 1119 
 Dennis W. Goins – GSA (A) 
 Page 14 

Q. SHOULD THE COMMISSION REQUIRE THAT THE MERGER 1 

PRODUCE DIRECT AND TANGIBLE BENEFITS TO BOTH 2 

NONRESIDENTIAL AND RESIDENTIAL CUSTOMERS?   3 

A. Yes.  Fairness and equity as well as the Commission’s public-interest 4 

factor test require that the merger, to be considered in the public interest, 5 

create direct and tangible benefits for all customer groups.   6 

Q. HOW SHOULD DIRECT BENEFITS TO NONRESIDENTIAL 7 

CUSTOMERS BE ACCOMMODATED WITHIN THE 8 

SETTLEMENT AGREEMENT’S FRAMEWORK?   9 

A. I recommend a 2-year freeze on Pepco’s distribution base rates for all 10 

distribution customers effective January 1. 2016.  That is, Pepco’s base 11 

distribution rates would be frozen until at least January 1, 2018.  As I 12 

noted earlier, under this recommendation, the Residential Customer Base 13 

Rate Credit (Settlement Agreement ¶ 4) would remain unchanged as 14 

proposed, but would only be necessary to offset residential base rate 15 

increases effective from January 1, 2018 through March 31, 2019.  This 16 

recommendation would also neither reduce nor alter the distribution of the 17 

Settlement Agreement’s $72.8 million CIF.  In sum, a 2-year rate freeze 18 

would:   19 

 Provide a direct and tangible merger-related benefit to Pepco’s 20 

nonresidential customers.   21 

 Not require any change in the level or distribution of the $72.8 22 

million CIF, and allow residential rates to remain effectively 23 

frozen at least through March 31, 2019.   24 
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 Give the Joint Applicants more time to achieve anticipated synergy 1 

savings that can be shared with ratepayers.   2 

 Provide sufficient time for at least two rate cases and Commission 3 

orders changing Pepco’s distribution base rates by March 31, 2019 4 

(assuming annual rate cases, with an initial filing in or around 5 

January 2017).   6 

FACTOR 7 – DC GOVERNMENT MICROGRIDS 7 

Q. DOES GSA SUPPORT THE DEVELOPMENT OF COST-8 

EFFECTIVE MICROGRIDS THAT ARE IN THE PUBLIC 9 

INTEREST?   10 

A. Yes.  For example, GSA is on record in Formal Case No. 1130 as 11 

supporting the development of microgrids in the District.20   12 

Q. IS THE DC GOVERNMENT’S DEVELOPMENT OF POTENTIAL 13 

MICROGRIDS CONTINGENT ON EXELON’S MERGER WITH 14 

PHI?   15 

A. No.  My understanding is that the District has been considering microgrids 16 

for several years—well before the announced merger.  Moreover, 17 

according to information available on the DC Government’s web site, it 18 

has identified several potential microgrid locations and has several 19 

analyses underway to refine the identification and selection of potential 20 

microgrid sites.   21 

                                                           
20 See, for example, U.S. General Services Administration, Initial Comments Regarding 

Preliminary Scope of the Proceeding, Formal Case No. 1130, August 31, 2015.   
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Q. DO YOU OBJECT TO PEPCO AND THE DC GOVERNMENT 1 

WORKING TOGETHER TO DEVELOP MICROGRID PILOT 2 

PROJECTS?   3 

A. No.  However, a microgrid project developed by Pepco and the DC 4 

Government should not be given preferential consideration or ratemaking 5 

treatment relative to a competing non-DC Government microgrid project 6 

that may be as cost-effective and socially beneficial.  I believe that 7 

Settlement Agreement ¶ 128 implies such preferential consideration and 8 

ratemaking treatment since the agreement’s multiple microgrid 9 

requirement will almost certainly limit Pepco’s consideration of 10 

competing microgrid projects that may be developed by other parties.  11 

Moreover, the agreement seems to anticipate results in the Commission’s 12 

investigation in Formal Case No. 1130 and put the DC Government’s 13 

microgrid pilot projects at the head of the line.   14 

Q. DOES THE SETTLEMENT AGREEMENT INDICATE THAT ANY 15 

PARTY COULD CHALLENGE PEPCO’S RECOVERY OF COSTS 16 

RELATED TO A DC GOVERNMENT MICROGRID IN A 17 

HEARING BEFORE THE COMMISSION?   18 

A. Yes.  However, as I noted earlier, nonresidential customers have for 19 

decades borne a disproportionate share of Pepco’s cost of providing 20 

service.  As a result, it is not unreasonable to expect that nonresidential 21 

customers may bear a disproportionate share of Pepco’s settlement-related 22 

microgrid costs.   23 
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Q. DOES THE SETTLEMENT AGREEMENT LIMIT RATEPAYERS’ 1 

POTENTIAL FINANCIAL RISK FOR SETTLEMENT-RELATED 2 

MICROGRID COSTS?   3 

A. No.  The Settlement Agreement provides no information on the magnitude 4 

of potential microgrid costs for which Pepco might seek recovery through 5 

base rates, nor does the settlement indicate how such costs might be 6 

allocated to and recovered from ratepayers.   7 

Q. DO YOU CONSIDER THIS FINANCIAL RISK UNACCEPTABLE?   8 

A. Yes.  Ratepayers should not be exposed to the indeterminate, uncapped 9 

financial risk posed by the Settlement Agreement’s microgrid 10 

commitment.   11 

Q. WHAT DO YOU RECOMMEND TO PROTECT RATEPAYERS 12 

FROM THIS RISK?   13 

A. I recommend a cap on Pepco’s base rate recovery of microgrid project 14 

costs incurred under terms of Settlement Agreement ¶ 128.  As a starting 15 

point, a reasonable cap would be $5-million unless the Joint Applicants 16 

can clearly quantify the expected costs and demonstrate the public interest 17 

necessity for a greater amount.   18 

Q. WHAT IS THE BASIS OF YOUR RECOMMENDED $5-MILLION 19 

CAP?   20 

A. The recommended cost cap is simply a reasonable limit on the potential 21 

financial risk to which ratepayers could be exposed in relation to the 22 

arbitrary set of at least four DC Government microgrid projects required 23 
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under Settlement Agreement ¶ 128.  In my opinion, protecting ratepayers 1 

from the indeterminate financial risk of funding Pepco’s cost of at least 2 

four as-yet unidentified DC Government microgrids outweighs any 3 

potential benefit.   4 

Q. WOULD YOU PLEASE SUMMARIZE YOUR 5 

RECOMMENDATIONS?   6 

A. Yes.  If the Commission decides to approve the Settlement Agreement and 7 

merger, I recommend that the approval be subject to the following 8 

conditions:   9 

 Two-year freeze of distribution base rates for all customers 10 

beginning January 1, 2016—that is, no base rate change for 11 

Pepco’s distribution customers before January 1, 2018—subject to 12 

protections for the proposed CIF that I discussed earlier in my 13 

testimony.   14 

 Cap (suggested $5 million) on Pepco’s total cost recovery for the 15 

four or more DC Government microgrid pilot projects 16 

contemplated under terms of Settlement Agreement ¶ 128.   17 

Q. DOES THIS COMPLETE YOUR DIRECT TESTIMONY?   18 

A. Yes.   19 



(b) (6)

(b) (6)
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DENNIS W. GOINS 
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Economic Consultant, Potomac Management Group, Alexandria, VA   
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 Vice President, Hagler, Bailly & Company, Washington, DC   
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 Economist, North Carolina Utilities Commission, Raleigh, NC   
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Wake Forest University Economics BA 

North Carolina State University Economics ME 

North Carolina State University Economics PhD 

RELEVANT EXPERIENCE 

Dr. Goins specializes in pricing, planning, and market structure issues affecting firms 
that buy and sell products in electricity and natural gas markets.  He has extensive 
experience in evaluating competitive market conditions; analyzing power and fuel 
requirements, prices, market operations, and transactions; developing product pricing 
strategies; setting rates for energy-related products and services; and negotiating power 
supply and natural gas contracts for private and public entities.  He has participated in 
more than 200 cases as an expert on competitive market issues, utility restructuring, 
power market planning and operations, utility mergers, rate design, cost of service, and 
management prudence before the Federal Energy Regulatory Commission, the General 
Accounting Office (now the Government Accountability Office), the First Judicial 
District Court of Montana, the Circuit Court of Kanawha County, West Virginia, the 
Linn County District Court of Iowa, and regulatory commissions in Alabama, Arizona, 
Arkansas, Colorado, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas, 
Kentucky, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Mississippi, 
Missouri, New Jersey, New York, North Carolina, Ohio, Oklahoma, Pennsylvania, 
South Carolina, Texas, Utah, Vermont, Virginia, West Virginia, Wyoming, and the 
District of Columbia.  He has also prepared an expert report on behalf of the United 
States regarding pricing and contract issues in a case before the United States Court of 
Federal Claims.   
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SERVICES PERFORMED 

Date Hours Work Performed 

 05/01/14 3.00 Review NY0101 (REV) case docs.   

 05/02/14 5.00 Review NY0101 (REV) case docs; review HOTD background 
docs.   

 05/05/14 2.00 Review dynamic pricing docs for FC1109.   

 05/07/14 3.00 Conf call w/ GSA (KS, LL) re use of surcharges by Pepco, WGL, 
and Verizon; speak w/ LL and LS re NY0101 issues.   

 05/09/14 5.00 Review NY0101 case docs; complete proposed HOTD scope 
analysis; prepare NY0101 docs and send to LS for review.   

 05/13/14 3.00 Conf call w/ LS, KS, LL, and HC re NY0101 case issues and 
FC1119 merger case; review NY0101 case docs.   

 05/14/14 4.00 Review NYSERDA reports for NY0101; speak w/ KS re 
NY0101 case issues.   

 05/21/14 2.00 Review comments filed in FC1114 (Pepco, RESA, DC Climate).   

 05/22/14 5.00 Review articles re PJM generator price gouging; speak w/ LL re 
FC1114 issues; review initial briefs in MD9336 (Pepco, Staff, 
OPC, AOBA, Montgomery County).   

 05/23/14 5.00 Review comments (Pepco, OPC, DC Gov) filed in FC1114 
(dynamic pricing); speak w/ LL 2x re filed comments.   

 05/26/14 4.00 Review FC1114 filed comments; speak w/ LL re comments.   

 05/28/14 6.00 Review NY0101 5/22 tech presentation docs.   

 06/02/14 8.00 Review Exelon merger filing at FERC (EC14-96); send EC14-96 
docs to KS, LS, LL, and KC.   

 06/03/14 8.00 Review Exelon merger filing at FERC (EC14-96).   

 06/04/14 6.00 Speak w/ LL re NY0101 issues; review NY0101 Track 1 
questions and related docs; review DC rules re ROW charges; 
speak w/ KS re Pepco ROW charges.   

 06/05/14 5.00 Speak w/ LL re NY0101 case issues; review NY0101 case docs; 
review FERC ER14-96 docs; speak w/ KS re NY0101 Track 1 
decision impact on DR.   

 06/09/14 7.00 Prepare GSA Buyers Group presentation.   

 06/10/14 8.00 Prepare GSA Buyers Group presentation; speak w/ KS 3x re 
presentation.   

 06/11/14 6.00 Attend GSA Buyers Group meeting in DC; meet w/ KS and LS re 
work planning issues.   
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SERVICES PERFORMED (CONTINUED) 

Date Hours Work Performed 

 06/19/14 8.00 Review Exelon/PHI DC merger application (FC1119).   

 06/20/14 8.00 Review FC1119 filing.   

 06/23/14 4.00 Review FC1119 filing.   

 06/24/14 5.00 Prepare for merger conf call w/ DOJ; review ER14-96 case docs.   

 06/25/14 8.00 Review ER14-96 and FC1119 filing docs; conf call w/ LS, LL, 
and HC re FC1119 issues; conf call w/ GSA and DOJ re 
Exelon/PHI merger issues; speak w/ LS re FC1119 case issues.   

 06/26/14 7.00 Review prior DCPSC merger decisions; conduct HOTD 
review/analysis; develop HOTD RFI list.   

 07/02/14 6.00 Review final order in MD9336; speak w/ HC re MD9336 order; 
prepare HOTD RFIs.   

 07/03/14 6.00 Speak w/ LL re FC1119 conf call; speak w/ LS 3x re Pepco offer 
to Andrews AFB; review Pepco contract docs for AFB; conf call 
w/ LL and KS re AF contract.   

 07/07/14 7.00 Review FC1119 case docs and RFI responses; conf call w/ GSA 
re FC1116 case issues.   

 07/10/14 3.00 Speak w/ KS and LS re HOTD operations; conf call w/ HOTD re 
budget updates; review HOTD budget docs.   

 07/11/14 7.00 Review NY0101 Tech Conf docs; speak w/ LL re NY0101 case 
issues.   

 07/21/14 4.00 Review FC1119 RFI responses; speak w/ HC re ER14-96 case 
docs/issues.   

 07/23/14 7.00 Review FC1119 filed docs (Exelon, AOBA, MAREC, OPC, and 
DC Sun) re merger factor test; review ER14-96 filed protests; 
review FC1119 RFI responses.   

 07/30/14 6.00 Review amended merger application filed by Exelon/PHI in 
FC1119; speak w/ LS re HOTD analysis; review HOTD docs.   

 07/31/14 5.00 Review Exelon/PHI response to intervenor protests in ER14-96.   

 08/06/14 4.00 Review Pepco FC1116 application; speak w/ LS 2x re FC1116 
case.   

 08/07/14 6.00 Review Pepco FC1116 application; speak w/ LS 2x re FC1116 
case.   

 08/08/14 8.00 Review Pepco FC1116 application; review FC1121 application; 
speak w/ LL re FC1116.FC1121 cases.   
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SERVICES PERFORMED (CONTINUED) 

Date Hours Work Performed 

 08/11/14 8.00 Review Pepco FC1116/1121 applications; speak w/ LL 2x re 
FC1116/1121 issues; speak w/ LS 2x re HOTD docs and analysis.   

 08/12/14 5.00 Review Pepco FC1116/1121 applications and related case docs 
(DC Council hearing docs, participant comments).   

 08/13/14 6.00 Speak w/ LL 3x re FC1116 issues; review FC1116 case docs; 
review FC1121 application.   

 08/14/14 7.00 Speak w/ LL 3x and LS 2x re FC1116 issues; review FC1116 
case docs and RFI responses; prepare memo re case strategy for 
LL, HC, KS, and LS.   

 08/15/14 2.00 Review FC1119 RFI responses.   

 08/18/14 6.00 Review protest testimony (AOBA, OPC) filed on 8/15 in 
FC1116; speak w/ LL 2x re FC1116 case issues; review FC1119 
RFI responses.   

 08/19/14 6.00 Review FC1121 WMATA info and related legal docs provided 
by LL; speak w/ LL 2x re FC1121 case issues; review financing 
mechanisms and utility surcharges for public investments related 
to FC1121 case issues.   

 08/20/14 8.00 Provide memo and related docs to GSA re utility surcharges for 
publicly financed investments; review Exelon/PHI merger 
application in MD9361; speak w/ LL re utility surcharges for 
securitized investments.   

 08/21/14 8.00 Conf call LS and LL re FC1121 case issues; review Exelon/PHI 
merger application in MD9361.   

 08/22/14 8.00 Review RFI responses in FC1116; review FC1116 related docs 
from other jurisdictions re cost allocation/recovery; review 
MD9361 case docs; speak w/ KS re potential FC1116/FC1121 
cost impacts on Fed facilities.   

 08/25/14 8.00 Prepare testimony for FC1116; review RFI responses in FC1116; 
review Pepco/OPC response to AOBA.   

 08/26/14 8.00 Prepare testimony for FC1116; review RFI responses in FC1116; 
review Pepco/OPC response to AOBA.   

 08/27/14 10.00 Prepare testimony for FC1116; speak w/ LL 2x re FC1116 
testimony; review KS memo re FC1121 case issues; review 
Pepco public presentation re FC1121.   
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SERVICES PERFORMED (CONTINUED) 

Date Hours Work Performed 

 08/28/14 8.00 Complete and file direct testimony in FC1116; review FC1119 
RFIs; speak w/ LL 3x and KS 2x re FC1116 and FC1121 case 
issues.   

 08/29/14 8.00 Review intervenor testimony filed in FC1116 on 8/28; review 
RFI responses in FC1119.   

 08/30/14 5.00 Review FC1119 RFI responses; review NY0101 Straw Man 
proposal.   

 Total 315.00 



CONFIDENTIAL  

FOR SETTLEMENT DISCUSSION PURPOSES ONLY 

Formal Case No. 1119 
Exelon/PEPCO Merger 

 
 
Distribution Credit for Excess Generation from Distributed Generation Resources 
Exelon/PEPCO agrees to enable an account that exports power into PEPCO’s distribution system 
to designate a recipient account(s) that would receive that excess power.  For billing purposes, 
the recipient account(s) would have their power usage reduced on an hour-by-hour basis.  Such 
crediting would affect all billing determinants: 
  
 100% of usage (kWh) reported to supplier on hourly basis for Generation;  
 100% of demand (KW) used on an hourly basis to calculate capacity obligation; 
 100% of demand (KW) used on an hourly basis to calculate transmission obligation; 
 100% of usage (kWh) and demand (KW) used to determine all delivery charge items; 

 
 
 
Support Existing Standby Rates 
Exelon/PEPCO agrees not to propose any structural, operational or pricing changes to the 
existing standby tariff provisions for a period of 10 years. 
 
 
 
Micro-Grids 
Exelon/PEPCO agrees that within six (6) months after the merger has been completed that 
Exelon/PEPCO will support opening a docket to evaluate the appropriate micro-grid policies in 
the District of Columbia.  
  
 
 
Utility Energy Savings Performance Contracts 
Exelon/PEPCO agrees to continue to support the provision of energy savings performance 
contracting provided through PEPCO for Federal customers.    
 
 
 



Why GSA gets involved in mergers of regulated public utilities? 
 
To ensure that the merger: 
(1) Enhances opportunities to lower supply costs for Federal agencies; 
(2) Improves reliability/quality of service for Federal facilities; and   
(3) Will not conflict with Federal goals/objectives.   
 
Exelon/PHI Merger Washington, DC and Maryland 
For the Pepco/Exelon merger case, GSA has closely monitored the participant filings 
and determined that filing extensive testimony for or against the merger and on specific 
issues was not necessary.  Instead, GSA has ensured that Federal interests were 
represented through participant settlement meetings and direct discussions with 
Exelon/PHI addressing issues of most importance to GSA.  Those confidential 
discussions include: 
 

 Obtaining credit for additional value that GSA’s cogeneration assets provide to 
the PEPCO system; 

 Continued and enhanced support for utility energy savings performance 
contracting for Federal customers; 

 Exploration of a Federal partnership for the development of solar energy in 
Washington, DC; 

 Opening a regulatory filing on microgrids/distributed generation that could 
provide additional options for GSA’s Heating Plant as it considers future 
upgrades   

 
Exelon/PHI has modified its DC merger proposal to address several issues that GSA 
considers beneficial such as streamlining generation interconnection issues for solar 
and an enhanced fund that would benefit all consumers (CIF).  It appears almost certain 
that Exelon/PHI's merger enhancements will be included in any merger approved by the 
DC and MD regulators and that such enhancements will directly benefit GSA.  
 
 
 



CONFIDENTIAL 

Thoughts/Comments 
on Exelon/PEPCO Merger Settlement 

Background:   
We note that it is unlikely that DC will meet the current estimated solar RPS requirement of 
263.1 MWs under the Distributed Generation Amendment Act of 2011 (DGAA) by 2023.  We 
also note that Exelon in the BGE merger agreed to develop a significant amount of renewable 
energy in the State of Maryland.  We think a similar approach would have significant benefits for 
rate payers in DC if the proposal below is implemented.   
 
Solar Energy Commitment 
As a way of demonstrating that the merger is both in the public interest and that it will not be 
harmful to renewable energy development, the parties request that Exelon commit to developing 
100 MWs of new solar resources that will be eligible to meet the DGAA’s solar RPS 
requirements by 2020.  The solar resources shall be owned and developed by Exelon, but hosted 
by non-Exelon owned properties throughout Washington, DC.  While Exelon will continue to 
own the resources and own and sell the SRECs from such resources, the hosting property owners 
will receive the energy value, including any exported energy value, from the solar resources at 
no cost as compensation for hosting the solar resources.  The solar resources will be treated the 
same as any other non-Exelon owned resources under regulations promulgated by the DCPSC.  
While Exelon will own the solar resources, it will competitively select the developers of such 
solar resources in accordance with rules promulgated by the DCPSC.  While the capital costs 
from the solar resources will not become regulatory assets, the operation and maintenance costs 
for the solar resources will be regulatory charges. A process for selecting host sites will also be 
proposed by Exelon to be approved by the DCPSC.  To foster solar development among all 
customer classes, the 100 MWs of new solar development will be apportioned among the 
customer classes as follows: 
 

Residential Customers  25 MWs 
 
Low Income Residential Customers  10 MWs 
 
Small Commercial Customers 10 MWs 
 
Large Commercial Customers 55 MWs 
 

To assist Exelon and the city in meeting its solar RPS goals, the parties agree to request that the 
City Council raise the size of any tier one solar energy resource that is eligible for the RPS from 
5 MWs to 10 MWs.          
 
A pledge to keep SREC compliance rates in place through 2023 would also be part of agreement. 
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The Exelon-Pepco Merger: A Step in the Right Direction

Exelon Corp’s (NYSE: EXC) plan to acquire Washington, DC-based Pepco Holdings Inc (NYSE: POM), a
regulated, wires-only utility, would reduce Exelon’s earnings volatility, while offering improved economies of scale to
both firms, which operate in neighboring Northeast service territories (See Chart A).

Pepco is one of the largest energy delivery companies in the Mid-Atlantic region, serving about 2 million customers
in the District of Columbia, Maryland, Delaware and New Jersey.

Exelon, a diversified energy firm, with both regulated and unregulated divisions, is more than five times larger than
Pepco based on market capitalization just prior to the deal’s announcement–$31 billion vs. $5.7 billion.

Exelon has operations and business activities in 47 states, the District of Columbia, and Canada. The company has
35,000 megawatts of owned capacity, one of the nation’s largest. Exelon’s regulated utilities deliver electricity and
natural gas to more than 6.6 million customers. 

Chart A: Exelon/Pepco Would Achieve Significant Economies of Scale
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Source: Lazard

In its announcement last week, Exelon stated that the all-cash transaction is based on a $27.25 share price that
represents a 24.7 percent premium to Pepco Holdings’ closing price of $21.85 on April 25. That would value the deal
at about $6.8 billion based on the number of outstanding shares reported in Pepco’s most recent securities filing.

The deal has been approved by the boards of directors at both companies, but must still be endorsed by Pepco’s
shareholders. Exelon also agreed to provide up to $100 million–or about $50 per customer–to give Pepco’s
customers benefits such as rate credits, assistance for low-income customers and energy-efficiency measures. For a
pre- and post-merger breakdown analysis of the firms conducted by investment bank Lazard, which advised Pepco,
please see Chart B.

The combination of these two firms would build on strengthening earnings trends for Pepco and give Exelon much-
needed regulated earnings support in what has been a very volatile market environment. Exelon stunned investors in
early 2013 with a 40 percent dividend cut as a result of weak power demand, low natural gas prices, and greater
competition from renewables, the combination of which have been eroding the firm’s margins.

Exelon CEO Christopher M. Crane, whose firm’s large investment in nuclear power is being undermined by



competition from renewable technologies, had promised some major changes last year at the Edison Electric
Institute Financial Conference, an annual conference also attended by bankers and analysts.

Mr. Crane said he would be exploring various approaches, including lobbying to remove renewables subsidies, and
possibly shutting down non-performing power plants, in what he described as a “shrink to grow” strategy.

In addition to shoring up the firm’s finances, this merger is a clear move by Exelon’s senior team to mend fences with
income investors still seething from last year’s dividend cut and the stock’s subsequent selloff, as well as to appease
other investors who have been demanding immediate strategic action. 

Chart B: Exelon-Pepco Combined

Source: Lazard

With Pepco, Exelon will be getting a regulated utility that has been steadily improving its finances in a back-to-basics
strategy over the last year, after some unfortunate drags on earnings from non-core businesses with which Pepco’s
management has already dealt.



With moderate growth in kilowatt-hour sales expected for the remainder of 2014, along with more favorable
regulatory decisions and lower operations and maintenance (O&M) expenses, Pepco is on track to generate full-year
2014 earnings per share (EPS) of $1.25, which would be in the upper half of management’s guidance range.

In fact, with regard to kilowatt-hour sales to industrial customers, the regional economy in the company’s primary
service area (the District of Columbia, Maryland and Delaware) is stronger than in many other parts of the US, and
the new owners would likely be an early beneficiary as the US economy continues to improve. Additionally, a more
strategic combination between the regulated Northeast operations of Exelon and Pepco should drive down costs
while boosting earnings.

Meanwhile, management has repeatedly said the transaction would provide a “better ability” to fund the existing
dividend and that the board would likely be more constructive when looking at the dividend going forward. In other
words, this is the usual noncommittal committal that’s intended to show that management believes there’s a
possibility of future dividend growth. Still, these statements are relevant, as management has been silent on this
score for several quarters.

Exelon’s management also affirmed that post-merger the merchant and utility cash flows will support holding
company debt, while the utility would shoulder more debt.

Ultimately, the merger should create more of a 50/50 split between Exelon’s regulated and unregulated operations.

How to Catch the Biggest Profit Ride of Your Life

To double your money, you have to take big risks, right? WRONG! Investing Daily’s Utility
Forecaster, has racked up an impressive 94.5% since 2000; while the stock market limped along
at 6.2%. Take a sneak peek into how we did it AND find out how you can turbocharge your
portfolio with our latest free report, The Top 5 High-Yield Dividend Stocks. Enter your email below
to uncover the name of these 5 stocks right now and receive a free subscription to Investing
Daily’s Stocks to Watch e-letter!

We value your privacy. Unsubscribe at any time.
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